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1 Summary

1.1 Background

This application is made to the Australian Competition and Consumer Commission (ACCC) by

the Australian Energy Council Limited (AEC), an industry organisation representing 23 major

electricity and downstream natural gas businesses operating in the wholesale and retail energy

markets. AEC's members collectively generate the overwhelming majority of electricity in

Australia and sell gas and electricity to over 10 million homes and businesses.1 This application

concerns the retail supply of electricity and gas.

The application is made on behalf of

(a) the AEC;

(b) the AEC's members listed in Schedule 2 to this application (AEC Members);

(c) any other party involved in retailing gas or electricity who in the future wishes to engage

in the conduct that is the subject of the application, provided the ACCC is notified in

advance (Notified Non-Members).

The AEC seeks authorisation to enable AEC Members (and any Notified Non-Members) to

discuss, share information and, in due course, enter into arrangements to provide financial and

other relief to energy users who may be financially impacted by the COVID-19 pandemic. This

may include residential customers as well as business customers of all sizes.

Among other things, authorisation is sought to enable AEC Members and any Notified Non-

Members to enter into discussions and arrangements regarding the relief package2 announced on

2 April 2020 by Energy Networks Australia (ENA), an industry association representing operators

of electricity transmission, electricity distribution and gas distribution networks in Australia

(Networks Relief Package).3 Broadly, the Networks Relief Package currently involves:

• for small business customers - rebates of network charges over the period 1 April to 30

June 2020 where the small business customer mothballs their operations as a result of

COVID-19; and

• for residential customers - rebates or deferrals of network charges over the period 1 April

to 30 June 2020, depending on whether the residential customer is with a small or large

retailer. These rebates or deferrals would apply where the residential customer is on

government benefits as at 1 April 2020 and is experiencing financial difficulties as a result

of the pandemic.

As network operators do not bill energy consumers directly, implementation of the Networks

Relief Package (and any variations to the package that might be agreed with the ENA) requires

retailers to adjust customer bills, billing practices and other arrangements to ensure that

customers receive necessary support as applicable.

AEC Members already have in place customer hardship policies for their residential customers

experiencing financial hardship, as required under retail electricity and gas regulation. However,

the AEC and AEC Members are committed to implementing additional minimum measures to

complement existing hardship policies, including potentially offering protections to small, medium

and large businesses, to ensure that customers are adequately protected for the duration of the

COVID-19 crisis. It is intended that these additional minimum measures (including relief

1 Further information about AEC can be found at its website: https://www.energycouncil.com.au/
2 ENA, COVID-19 Electricity and Gas Network Relief Package (April 2020):
https://www.energynetworks.com.au/miscellaneous/covid-19-electricity-and-gas-network-relief-package/
3 More information about ENA can be found at its website: https://www.energynetworks.com.au/about/
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measures implemented as a result of the Networks Relief Package) would complement and build

on existing customer hardship policies rather than replace them.

Importantly:

• participation in the Proposed Conduct (defined below) is not mandatory. AEC Members

and Notified Non-Members will be able to opt in or out of the Proposed Conduct at any

point during the period of authorisation;

• any financial and other relief arising from the Proposed Conduct will comprise minimum

standards of relief, and it will be open to AEC Members and any Notified Non-Members to

provide their customers with more generous and/or tailored relief; and

• the ACCC will be notified of any proposed financial or other relief arising from the

Proposed Conduct at least 24 hours before it is implemented.

The AEC submits that there are significant public benefits in AEC Members (and any Notified

Non-Members) offering customers minimum terms of financial and/or other relief, and being able

to promote those consistent minimum terms to the public so as to encourage broad uptake. In

addition, there is a significant public benefit in the AEC, AEC Members and any Notified Non-

Members being able to work together to develop financial and/or other relief, as it is likely to result

in customer relief being available more quickly and efficiently than would otherwise be the case if

AEC Members and any Notified Non-Members worked on these measures independently.

1.2 Application for urgent interim authorisation

As discussed in section 3.3 below, AEC requests that the ACCC grant urgent interim

authorisation to enable AEC, AEC Members and Notified Non-Members to work together as soon

as possible to discuss and enter into arrangements regarding financial and/or other customer

relief, including implementation of the Networks Relief Package.
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Energy retailers (including AEC Members who retail energy), are already required to have in

place customer hardship policies for residential consumers that comply with the AER's Customer

Hardship Policy Guideline,6 or for Victorian retailers, financial hardship policies that comply with

Part 3 of the Energy Retail Code.7 These requirements do not apply in respect of business

customers. Broadly, these hardship obligations require energy retailers to have in place and

implement policies which seek to identify residential customers experiencing payment difficulties

due to hardship and to assist those customers to better manage their energy bills on an ongoing

basis. This includes having in place processes to identify residential customers experiencing

payment difficulties, flexible payment options and strategies to help those customers improve

energy efficiency. All energy retailers maintain their own hardship policies, and some have

already updated those policies in light of the COVID-19 pandemic. However, given the significant

economic impacts of the COVID-19 pandemic, the AEC and AEC Members intend to discuss and

agree on certain additional minimum measures to complement those existing hardship policies,

including potentially protections for business customers of all sizes, in order to ensure that all

customers affected by the pandemic are adequately protected.

Among other topics, AEC and AEC Members will wish to discuss and enter into arrangements

regarding the Networks Relief Package announced by the ENA on 2 April 2020. As noted above,

the Networks Relief Package is intended to assist residential consumers and certain small

businesses facing financial difficulties as a result of COVID-19. While the details of the Networks

Relief Package continue to be developed, the AEC understands that the package is currently

intended to operate as follows:

(a) For small business consumers:

(i) network charges will be rebated for small business customers experiencing

financial stress and who are mothballing as a result of the pandemic over the

period 1 April to 30 June 2020;

(ii) eligible small business consumers are those that consume less than 40MWh or

400GJ per annum (based on 2019 consumption) and use less than 25% of

historical average consumption for that period; and

(iii) rebates will cover the period 1 April to 30 June 2020 and will be paid to retailers

by end of September 2020, following receipt of supporting evidence by 1

September 2020;

(b) For residential consumers:

(i) relief (either rebates or deferral of network charges) will be available in respect of

residential customers who are receiving government benefits as at 1 April 2020

(and were not before 1 March 2020);

(ii) rebates or deferrals of network charges will apply for the period 1 April to 30 June

2020;

(iii) where residential customers are with large retailers (whom ENA has defined as

AGL Energy, EnergyAustralia, ERM Power, Lumo Energy, Momentum Energy,

Origin Energy, Red Energy, Simply Energy and Stanwell Corporation and their

affiliates), network charges will be deferred where those customers go on

payment plans or hardship arrangements as a result of the pandemic. Large

6 Under Rule 75A(1) of the National Energy Retail Rules: https://www.aer.gov.au/retail-markets/retail-guidelines-reviews/customer-
hardship-policy-guideline
7 See generally: https://www.esc.vic.gov.au/electricity-and-gas/information-consumers/having-trouble-paying-your-energy-bills-you-
have-rights.
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retailers must make all deferred payments under the relief package by 30

September 2020; and

(iv) where residential customers are with small retailers (whom ENA has defined as

anyone who is not a large retailer), network charges will be rebated for the period

1 April to 30 June 2020 where those customers are in payment default/arrears as

a result of the pandemic. Rebates will be paid to retailers by the end of

September 2020, following receipt of supporting evidence by 1 September 2020.

Network costs comprise a significant proportion of an end user's energy bill. However, network

operators do not bill energy consumers directly. Rather, the energy retailer pays network charges

to the applicable network operator. The retailer in turn incorporates those network costs (as well

as other costs) into the overall retail price for energy and issues retail bills to its customers on a

regular basis. Accordingly, implementation of the Networks Relief Package (and any variations to

the package agreed with the ENA) requires energy retailers to adjust customer bills, billing

practices and other arrangements to ensure that customers receive relief or deferral of all or part

of their energy bills depending on their circumstances and their eligibility under the Networks

Relief Package. The AEC understands that network operators will not rebate any charges unless

the applicable retailer waives the relevant energy user's bill.

3.2 The Proposed Conduct

The AEC and AEC Members consider that there are significant public benefits in working together

to discuss and agree upon minimum financial and/or other relief measures for customers facing

financial distress as a result of the COVID-19 pandemic. This includes, but is not limited to,

discussing the Networks Relief Package with the ENA and implementing the package in as

consistent a manner as possible. Accordingly, the AEC, AEC Members and Notified Non-

Members seek authorisation to:

(a) share information, discuss, and in due course enter into and/or give effect to any contract,

arrangement or understanding between them, or engage in any conduct;

(b) which has the purpose of providing financial and/or other relief to retail energy customers

facing financial difficulties as a result of the COVID-19 pandemic, including residential

customers and business customers of any size.

This includes, but is not limited to, jointly discussing and implementing the Networks Relief

Package (including any variations to the Networks Relief Package that are agreed with the ENA

and/or its members)

(the Proposed Conduct).

The AEC and AEC Members consider that there is an evolving need to take an industry wide

approach to customer relief during the pandemic. Pending the ACCC's decision on authorisation,

the AEC and AEC Members have not yet determined the precise form that customer relief might

take and how eligible customers might be defined. However, examples of the Proposed Conduct

that might occur, depending on how the pandemic evolves, include:

(a) discussing, agreeing and implementing a consistent minimum approach to financial

customer relief such as discounts, rebates or bill deferrals, including how to identify

residential and businesses customers likely to be facing financial difficulties as a result of

the pandemic;

(b) discussing, agreeing and implementing a consistent minimum approach to other

customer relief, such as deferral of disconnections;
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(c) if relevant, discussing, agreeing and implementing with ENA and its members possible

modifications to the Networks Relief Package if appropriate to ensure that it effectively

targets customers most likely to be experiencing financial difficulties as a result of the

COVID-19 pandemic;

(d) without limiting (a), discussing, agreeing upon and implementing a consistent minimum

approach to implementing the Networks Relief Package and any modifications to it,

including adjustments to energy bills for eligible customers such as discounts, rebates or

deferrals of bills;

(e) discussing, agreeing and implementing common processes for delivering any of the

above customer relief (including, but not limited to, a settlement process for payments to

networks under the Networks Relief Package) or communicating the customer relief that

is available; and

(f) discussing and agreeing with state, territory and federal governments any of the above.

Importantly:

• AEC Members and Notified Non-Members would not be discussing, sharing information

or reaching agreement on their usual retail prices for electricity or gas. In so far as

discussions, information sharing or agreements relate to retail prices, it would only be for

the purposes of implementing financial relief for customers suffering financial hardship;

• whether AEC Members or Notified Non-Members participate in the Proposed Conduct is

not mandatory. AEC Members and Notified Non-Members will be able to opt in or out of

the Proposed Conduct at any point during the period of authorisation;

• any financial and other relief arising from the Proposed Conduct will comprise minimum

standards of relief, and it will be open to AEC Members and any Notified Non-Members to

provide their customers with more generous and/or tailored relief;

• the AEC will notify the ACCC of the terms of any financial relief and other measures

arising from the Proposed Conduct at least 24 hours before it is implemented, including at

a minimum:

• a description of the proposed minimum financial or other relief agreed to;

• the criteria for identifying eligible customers;

• the AEC Members and/or Notified Non-Members who have opted to offer the

proposed minimum financial or other relief; and

• when the proposed minimum financial or other relief will be made available to

eligible customers; and

• the Proposed Conduct is a temporary measure to assist energy users facing financial

difficulties as a result of the COVID-19 pandemic. Authorisation is only requested for 12

months.
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3.4 Application for interim authorisation

AEC seeks interim authorisation for the Proposed Conduct on an urgent basis so that AEC, AEC

Members and Notified Non-Members can work together immediately to collectively implement

relief measures for affected customers (including consistent implementation of the Network Relief

Package) in order to address the immediate hardship facing consumers of retail energy as a

result of the pandemic.

AEC submits that urgent interim authorisation is justified for the following reasons:

(a) There are significant benefits in AEC Members (and any Notified Non-Members) offering

customers minimum terms of financial and/or other relief in respect of their energy bills.

This will provide vulnerable customers suffering financial difficulties with certainty about

the minimum level of relief they will be entitled to (where their retailer opts to participate in

the Proposed Conduct). These minimum terms are likely to go beyond the protections

currently offered by energy retailers under existing hardship policies. In particular, the

AEC and its members wish to discuss the possibility of offering protections for a broader

group of vulnerable customers, including not only residential customers but business

customers of a range of sizes;

(b) The parties consider that they will be able to develop this relief more quickly and more

efficiently if they work together. Given the economy-wide impacts of COVID-19, there is

manifestly a public benefit in there being prompt and effective relief for customers facing

financial difficulties as a result of the pandemic;

(c) Having minimum terms of financial and/or other relief in place will also enable the AEC,

AEC Members and any Notified Non-Members to better promote those minimum terms to

the public, which will assist relevant customers to better understand the relief that is

available and encourage broader take up of that relief. There is a further public benefit

from the AEC, as the relevant industry body, being able to communicate clear and

consistent messages on behalf of relevant energy retailers to all affected customers;

(d) AEC Members are reporting high volumes of customer queries regarding customer relief,

including the Networks Relief Package and how it will be implemented. There is a

significant public benefit in AEC Members (and any Notified Non-Members) being able to

quickly respond and provide certainty to customers in financial distress as a result of the

COVID-19 pandemic. This is because speed and certainty will assist in reducing the

stress and anxiety of those customers who need to know what relief will be available so

that they can better manage their cash flows during the crisis. ;

(e) If, while interim authorisation is in place, the ACCC is concerned about the effectiveness

of the Proposed Conduct, it will be open to the ACCC to review and revoke that

authorisation at any time.

3.5 Provisions of the CCA which might apply to the Proposed Conduct

AEC Members and Notified Non-Members may compete in relation to the retail supply of

electricity and gas in Australia. Accordingly, in the absence of authorisation, the Proposed

Conduct could give rise to contraventions of the CCA, including by the provisions of the CCA

relating to:

• cartel conduct (Division 1 of Part IV) (ss45AD, 45AF, 45AG, 45AJ, and 45AK of the CCA);

or

• contracts, arrangements, understandings or concerted practices that have the purpose,

effect or likely effect of substantially lessening competition (s 45(1) of the CCA).
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3.6 Term of authorisation sought

AEC seeks authorisation for itself, AEC Members and Notified Non-Members for the Proposed

Conduct on a temporary basis in order to discuss and agree upon financial and/or other customer

relief, including implementation of the Networks Relief Package in a consistent manner. AEC

seeks authorisation for a period of 12 months from the date of a final determination by the ACCC.

The AEC notes that this period is longer than the period of time to which the Networks Relief

Package is proposed to apply as at the date of this application (being 1 April 2020—30 June

2020). However, AEC seeks authorisation for a longer period because:

• based on the federal government's current advice to the Australian public, it is likely that

many of the economic effects of the pandemic will continue for many months; and

• the ACCC could under section 91B of the CCA revoke the authorisation should there be a

material change in circumstances (eg, if the effects of the pandemic subside).

4 Persons who may be directly impacted by the Proposed Conduct

The persons who would be directly impacted by the Proposed Conduct are the retail customers of

AEC Members and Notified Non-Members.

5 Counterfactual

Without authorisation, AEC, AEC Members and Notified Non-Members will not be able to share

information and coordinate their activities so as to discuss and agree upon minimum financial or

other customer relief, including implementing the Networks Relief Package in a consistent manner.

This may result in:

• customer relief being available in a less timely and efficient manner than if the AEC, AEC

Members and Notified Non-Members are permitted to work together;

• greater inconsistency in the financial and other relief available to customers suffering

financial difficulties as a result of the pandemic; and

• as a result of there being inconsistency in the financial and other relief that is available to

customers suffering financial difficulties as a result of the pandemic, customer confusion

and anxiety as to the minimum financial and other relief that is available and therefore a

diminished ability to effectively manage cash flows during the pandemic.

6 Public benefit

AEC submits that the Proposed Conduct will result in significant public benefits, as outlined in

section 3.3 above.

Further, in granting other interim authorisations during the COVID-19 pandemic, the ACCC has

recognised that there are clear public benefits in setting minimum standards for relief packages

offered to customers during the pandemic, including in the banking,8 insurance,9 and private health

insurance sectors.10

8 ACCC, Australian Banking Association – Application for authorisation AA1000482 Interim authorisation decision (30 March 2020).
9 ACCC, Suncorp Group Limited & Ors – Application for authorisation AA1000485 Interim authorisation decision (2 April 2020).
10 ACCC, Private Healthcare Australia Limited – Application for authorisation AA1000487 Interim authorisation decision (8 April
2020).
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7 Public detriment

AEC submits that the Proposed Conduct will result in a significant net public benefit. In particular:

(a) the Proposed Conduct is unlikely to permanently alter the competitive dynamics in retail

energy. As the Proposed Conduct is limited to arrangements regarding financial or other

relief available for customers facing financial difficulties as a result of the pandemic, retail

energy markets will be able to return to substantially their current state once the

pandemic subsides;

(b) the Proposed Conduct is intended to allow AEC, AEC Members and Notified Non-

Members to discuss and agree upon minimum terms of financial and/or other relief for

customers facing financial difficulties as a result of the pandemic. There is nothing to stop

AEC Members or Notified Non-Members offering more generous and/or tailored relief to

their customers;

(c) the Proposed Conduct will not detract from the protections already available to vulnerable

residential customers under retailers' existing hardship policies. The Proposed Conduct is

intended to complement and build upon those existing policies, including potentially

offering protections for small and large business customers, to ensure that relief is

appropriately targeted to customers facing financial difficulties as a result of the

pandemic;

(d) AEC Members and Notified Non-Members would not be discussing, sharing information

or reaching any agreement regarding the usual retail prices for electricity or gas, including

market offers and the Default Market Offer. In so far as discussions, information sharing

or agreements relate to retail prices, it would only be for the purposes of implementing

financial relief for customers suffering financial hardship (for example, discounts, rebates

or bill deferrals for those particular customer groups). More broadly, AEC Members and

Notified Non-Members will otherwise continue to compete with one another during the

pandemic on retail price, non-price terms and customer service as they ordinarily do;

(e) the Proposed Conduct is not compulsory, and any AEC Member or Notified Non-Member

can opt in or out of any or all of the Proposed Conduct at any time during the period of

authorisation;

(f) the Proposed Conduct is ultimately directed towards providing financial and/or other relief

to customers facing financial difficulties as a result of the pandemic, meaning it is unlikely

to result in competitive harm and will result in significant consumer benefits for particularly

vulnerable consumers;

(g) the period of authorisation is for a limited period of 12 months from the date of the

ACCC's final determination and can be discontinued in the event that the effects of the

pandemic subside at an earlier date. This is no more than is reasonably necessary to

ensure, as much as possible, an industry wide approach to financial and other relief to

vulnerable customers; and

(h) the AEC will notify the ACCC of the terms of any financial relief and other measures

arising from the Proposed Conduct at least 24 hours before it is implemented. This would

enable the ACCC to raise any concerns with the parties and, if those concerns could not

be resolved, withdraw authorisation pursuant to its legislative powers.
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8 Declaration by applicant

The undersigned declare that, to the best of their knowledge and belief, the information given in

response to questions in this form is true, correct and complete, that complete copies of documents

required by this form have been supplied, that all estimates are identified as such and are their best

estimates of the underlying facts, and that all the opinions expressed are sincere.

The undersigned undertake(s) to advise the ACCC immediately of any material change in

circumstances relating to the application.

The undersigned are aware that giving false or misleading information is a serious offence and are

aware of the provisions of sections 137.1 and 149.1 of the Criminal Code (Cth).

Sarah McNamara

Chief Executive, Australian Energy Council

This 17 day of April 2020



Australian Energy Council

page 13

Schedule 1: AEC Members

Below is a list of the industry participants who are full members of AEC as at 17 April 2020, and who are

intended to be covered by the definition of 'AEC Members' set out in section 1.1(b).

• AGL Energy

• Alinta Energy

• Amaysim

• Aurora Energy

• CleanCo Queensland

• Click Energy

• CS Energy

• Delta Electricity

• EnergyAustralia

• Energy Developments Limited (EDL)

• Energy Queensland

• Engie

• GloBird Energy

• Hydro Tasmania

• Infigen

• InterGen

• Kleenheat

• Lumo Energy

• Momentum Energy

• Origin Energy

• Pacific Hydro

• Powershop

• Red Energy

• Snowy Hydro

• Stanwell

• Synergy

• Tango Energy

• WinConnect




