COMMERCIALRADIO

AUSTRALIA

APPLICATION FOR AUTHORISATION — NON MERGER
COMMERCIAL RADIO AUSTRALIA
August 2021

Commercial Radio Australia (CRA) is the industry association for the Australian commercial
radio industry. CRA has 261 member stations and represents the entire commercial radio
industry in Australia.

CRA is seeking an authorisation for 10 years, on behalf of its current and future members
(excluding Nine Entertainment’) to bargain collectively with each of Facebook and Google
(Digital Platforms) concerning payment for content produced by those members and
featuring on those platforms, and to make and give effect to agreements arising from the
collective negotiations, and to engage in discussions and exchange information regarding
those negotiations (Authorisation).

1. Applicant

a. Applicant details
Commercial Radio Australia
5/88 Foveaux Street
Surry Hills
NSW 2010

Tel:
ABN:52 059 731 467

b. Contact Person
Joan Warner, Chief Executive Officer

Tel:

c. Description of business activities
CRA is the industry association for the Australian commercial radio industry. CRA has
261 member stations and represents the entire commercial radio industry in Australia.
CRA’'s members are licensed under sections 36 or 39 of the Broadcasting Services Act
7992 (BSA).

d. Address for service of Documents

! Reference to CRA members in this application does not include Nine Entertainment.



Email:

Persons on behalf of whom authorisation is sought

. CRA is seeking the Authorisation on behalf of current and future members of CRA
(excluding Nine Entertainment).

. Appendix 1 details the name, address, telephone number and ACN of the current
members of CRA.

. Appendix 1 also details the name, telephone number and email address of the contact
individuals for each of the current members of CRA.

. Each of CRA's current members is engaged in the provision of commercial radio
broadcasting and audio content, which includes the provision of local news and
information content to communities across Australia on analogue (AM/FM), DAB+ and
online platforms. Commercial radio stations are funded entirely by advertising revenue.
The vast majority of radio broadcasts are simulcast online.

The Proposed Conduct

Description of proposed conduct

. CRA is seeking the Authorisation for 10 years, on behalf of its current and future
members (excluding Nine Entertainment) to collectively bargain with each of Facebook
and Google concerning payment for content produced by those members and featuring
on those platforms, and to make and give effect to agreements arising from the collective
negotiations, and to engage in discussions and exchange information regarding those
hegotiations.

. CRA members will be offered the opportunity to appoint CRA as its bargaining agent in
negotiations with the Digital Platforms outside the legislated News Media and Digital
Platforms Mandatory Bargaining Code (Bargaining Code)? to secure fair compensation

to individual publishers for the content they produce that appears on the Digital Platforms,
to reflect the value of that content and the resources required to produce that content.

. It will be voluntary for CRA members to patticipate in the proposed conduct.
. There is no proposal to engage in collective boycott conduct.
Relevant provisions of the CCA

. The relevant provisions of the Competition and Consumer Act 2010 are:
i cartel conduct (Div 1 of Part IV); and

? Treasury Laws Amendment (News Media and Digital Platforms Mandatory Bargaining Code) Act 2021.



i contracts, arrangements or understandings that restrict dealings or affect
competition (section 45).

The rationale for the proposed conduct

. The Bargaining Code contemplates that parties may choose to bargain collectively.
Section 522D states that ‘a person can be the bargaining news business representative
for 2 or more registered news businesses’,

. However, CRA is unable to rely on the Bargaining Code authorising provisions, as
Facebook and Google have not been determined by Legislative Instrument to be
Designated Digital Platform Corporations under section 52E(1) of the Code. This means
that the provisions of the Bargaining Code do not currently apply to negotiations between
Facebook, Google and news media businesses.

. The Government has indicated that it expects media organisations to negotiate with the
Digital Platforms outside the Bargaining Code. Accordingly, CRA seeks the Authorisation
from the ACCC to enable it to act as bargaining representative for its members, should its
members choose to patticipate in such negotiations.

Term of authorisation sought

i. Aterm of 10 years is sought for the Authorisation.

Documents

i. A minute of the CRA Board meeting on © June 2021 is attached at Appendix 2.

Impact on third parties

. The persons who may be directly impacted by the proposed conduct are Google and
Facebook.

. Market Information and Concentration

. The members of CRA provide radio broadcast and audio services across the whole of
Australia. The vast majority of radio broadcasts are simulcast online. CRA has a total of
261 members, with 220 members in regional and rural areas. Stations compete with
each other for audience share and advertising revenue in their respective licence areas.

. Radio licence areas are planned by the Australian Communications and Media Authority
(ACMA). There are currently 105 analogue radio licence areas in Australia. CRA’s
member stations each have a licence, under section 36 or section 39 of the BSA, which
entitles them to broadcast within a particular licence area.

. The Broadcasting Services Act 1992 (BSA) allows each commercial radio broadcasting
licensee to hold up to 2 licences in each licence area (section 54, Division 2, Part 5 of the



BSA). Most licence areas are occupied by several commercial radio broadcasters who
compete with each other and are owned by unrelated corporate entities.

d. The members of CRA all provide news bulletins as part of their commercial radio station
broadcasts. Regional commercial radio stations have additional mandatory news and
local content obligations.

e. Under section 43C of the BSA and the Broadcasting Services (Regional Commercial
Radio — Material of Local Significance) Licence Condition 2014 all regional commercial
radio stations must broadcast specified levels of material of local significance. Small
commercial radio licensees must broadcast 30 minutes of material of local significance
each day, and all other licensees must broadcast three hours each day.®

f. Further local content obligations apply to stations that have experienced a ‘trigger event’.
A trigger event is, broadly, a change in control of the licensee or registrable media group.
Such stations must meet ‘minimum standards’ for local news, local weather, local
community service anhouncements and emergency warnings.
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g. CRA members’ broadcast revenue is derived solely from advertising.

h. There are few, if any, instances of substantially overlapping products, as stations all
compete with each other for audience share and advertising revenue in their respective
markets. Stations find value in producing services that have a point of difference from
others in the market, in order to attract audience and revenue.

i. The Authorisation does not limit or prevent CRA members from competing vigorously and
the proposed conduct does not enable CRA members to raise prices, reduce quality or
choice, reduce innovation or coordinate in the content and provision of content.

5. Public Benefit

a. The public benefit of a diverse and independent media has been recognised by the
Government and the ACCC.

b. The commercial radio industry creates, produces and broadcasts an enormous amount of
high quality local content that is transmitted daily throughout Australia. This content
spans a range of formats, including news, talk, sport, entertainment and music.

Australian commercial radio is filled with live and local Australian voices and content.

c¢. In addition to being Australian, this content is also connected to the licence area in which
each station operates. Local regional stations have significant local content and news
obligations, as outlined above. Commercial radio’s focus on local issues within relatively

3 Excluding remote area, section 40 and racing radio stations.

4 Section 43B of the Broadcasting Services Act 1992 and Broadcasting Services (Regional Commercial Radio —
Local Presence) Licence Condition 2014.



small licence areas, and its ability to promote social inclusion, is unigque within the media
industry.

. To ensure the health and diversity of the Australian media landscape, the commercial
radio industry, with its focus on live and local content, must be enabled to survive. There
are current threats to its sustainability, as many commercial radio stations cannot take
advantage of the economies of scale available to large media conglomerates and
international businesses. The pool of advertising available to commercial radio stations is
being accessed by an increasingly large group of media businesses.

. A negotiated outcome providing compensation to the original creators of news content
from the Digital Platforms will help to sustain commercial radio stations in Australia, many
of whom serve small and local communities that have no other source of local news and
information.

. Even CRA’s larger members could be at a disadvantage, both in terms of financial and
administrative resources, if they have no option but to negotiate individually with
Facebook and Google, two of the largest companies in the world.

. Public Detriment

CRA is not able to identify any public detriment.

. Contact Details of Relevant Market Participants

CRA has not identified any likely interested parties other than Facebook and Google.

. Additional Information

. CRA communicates with its members multiple times a day on a wide range of issues.

. CRA has liaised regularly with its members in relation to the Digital Platforms Inquiry and
the development of the News Media Bargaining Code since the Inquiry was launched in
2018.

. CRA held meetings with the Digital Platforms, on behalf of its members, as part of the
voluntary news media code in early 2020.

. Accordingly, the Authorisation is an extension of an established consultation framework
that has been used in relation to the Digital Platforms and many other issues and parties
over the years.

. CRA seeks the Authorisation, so that it can commence negotiations with the Digital
Platforms as soon as possible.

. The Digital Platforms have negotiated and completed agreements with large corporate
media groups since the Bargaining Code was legislated. However, there are fewer
smaller players who have reached agreements with the Digital Platforms.
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g. There is no transparency regarding the deals that the Digital Platforms have reached with
other media organisations. This means that individual members of CRA will not have the
knowledge to make an informed decision about the comparative fairness of offers.

h. The Authorisation will enable members of CRA, many of whom have significantly more
limited resources than the large media groups, to negotiate on a more equal footing with
the Digital Platforms. It also will enable radio stations who choose to bargain collectively
to benefit from a larger knowledge base and achieve a greater critical mass, which should
assist in levelling the playing field between commercial radio stations and the Digital
Platforms.

i. The Authorisation would mean that members of CRA have a choice of whether to bargain
collectively or individually.

DECLARATION BY APPLICANT

The undersigned declare that, to the best of their knowledge and belief, the information
given in response to questions in this form is true, correct and complete, that complete
copies of documents required by this form have been supplied, that all estimates are
identified as such and are their best estimates of the underlying facts, and that all the
opinions expressed are sincere.

The undersigned undertake(s) to advise the ACCC immediately of any material change
in circumstance relating to the application.

The undersigned are aware that giving false or misleading information is a serious

offence and are aware of the provisions of sections 137.1 and 149.1 of the Criminal
Code (Cth).

Signature of authorised person

Chief Executive Officer
Commercial Radio Australia

This 13" day of August 2021



CRA MEMBERS DETAILS (WITHOUT NINE) - AUGUST 2021

ACE RADIO BROADCASTERS

Street: PO Box 33180

City: Melbourne

State: VIC

Postcode: 3004

ABN: 16 064 882 042

Contact: Mark Taylor (CEO). Email: Tel:

ALICE SPRINGS COMMERCIAL BROADCASTERS

Street: PO Box 2106

City: ALICE SPRINGS

State: NT

Postcode: 871

ABN 62 009 594 558

Phone No.:

Contact: Phil Youd {General Manager). Email: Tel:

AUSTRALIAN RADIO NETWORK

Street: Locked Bag 2110

City: North Ryde

State: NSW

Postcode: 1670

Phone:

ABN 95 065 986 987

Contact: Michael Harvey (COO). Email: Tel:

CROC MEDIA /PACIFIC STAR NETWORK

Street: Level 5, 111 Coventry Street

City: Southbank

State: VIC

Postcode: 3006

ABN: 62 120 523 524 (Croc Media)

ABN: 20 009 221 630 (Pacific Star Network)

Phone:

Contact: Jodie Simm (COQ). Email: Tel:

NQRADIO

Street: PO Box 19

City: INNISFAIL

State: QLD

Postcode: 4860

ABN 52 009 754 456

Contact: Al Kirton (General Manager). Email: Tel:



EON GROUP
Street: PMB 1

City. Maroochydore
State: QLD
Postcode: 4558
ABN 29 009 719 528
T:
Contact: John Williams (CEO). Email:

FLOW FM

Street: PO BOX 407

City: KAPUNDA

State: SA

Postcode: 5373

Phone No. 1:

ABN 91 085 464 350

Contact: Wayne Phillips (General Manager). Email:

GRANT BROADCASTERS

Street: PO Box 1599

City: Crows Nest

State: NSW

Postcode: 1585

Phone No:

ABN 65 000 667 470

Contact: Alison Cameron (CEQ). Email:

MID WEST RADIO

Street: PO Box 90

City: Lithgow

State: NSW

Postcode: 2790

ABN 65 000 039 261

Contact: John McEvoy. Email:

NOVA ENTERTAINMENT - PETER CHARLTON
Street: Level 5, 33 Saunders Street

City: Pyrmont

State: NSW

Postcode: 2009

ABN 75 093 553 989

Phone:

Contact: Peter Charlton (CEO). Email:

SOUTHERNCROSS AUSTEREO - TONY HUDSON
Street: PO Box 8984
City: Gold Coast Mail Centre

Tel:

Tel:

Tel:

Tel:

Tel:



State: QLD
Postcode: 9726
ABN 78 109 243 110

Phone:
Contact: Tony Hudson (General Counsel). Email:

SUPER RADIO NETWORK

Street: PO Box 97

City: Coolangatta

State: QLD

Postcode: 4225

Phone No. 1:

ABN 71 795 668 107

Contact: Greg Cupitt (Consultant). Email:

THE RADIO SPORTS NETWORK - RSN Racing & Sport - 3UZ

Street. PO Box 927
City: Carlton South
State: VIC 3053
Postcode: 3053
Phone:

ABN: 88 108 031 885

Contact: Shane Caruana (Finance Manager). Email:

TABCORP HOLDINGS
Street: GPO Box 1775
City: Melbourne

State: VIC

Postcode: 2001

Phone No. 1:

ABN: 66 063 780 709

Contact: Chris Murphy (Company Secretary). Email:

WEST COAST RADIO PTYLTD

Street: PO Box 688

City: MANDURAH

State: WA

Postcode: 6210

Phone No. 1:

Fax: 08 9581 2786

ABN 865 009 090 671

Contact: Les Hawton (Finance Controller). Email:

WIN RADIO PTY LTD

Street: Locked Bag 8300
City: South Coast Mail Centre
State: NSW

Tel:

Tel:

Tel:

Tel:

Tel:



Postcode: 2500

ABN 89 001 287 654

Phone No. 1:

Contact: Phil Giblin (General Manager). Email:

RADIO CANBERRAPTY LTD

Street: PO Box 1206

City: Mitchell

State: ACT

Postcode: 2911

ABN 58 057 940 584

Phone:

Contact: Craig Wagstaff (General Manager). Email:

CAPITAL RADIO NETWORK

Address: PO Box 666

City: Jindabyne

State: NSW

Postcode: 2632

ABN 86 000 033 714

Contact: Kevin Blyton (Managing Director). Email:

REBEL MEDIA

Address: P O Box 1730

City: Oxenford Gold Coast

State QLD

Postcode: 4210

Phone:

ABN 89 007 013 096

Contact: Cheryl Jowitt (General Manager). Email:

RESONATE BROADCASTING PTY LTD
Address. PO Box 20

City: Long Reach

State: QLD

Postcode: 4730

Phone:

Contact: Sally Dobson (Company Secretary). Email:

RESONATE REGIONAL RADIO PTYLTD
Address: PO Box 1172

City: Kingaroy

State: QLD

Postcode: 4610

Tel:

Tel:

Tel:

Tel:

Tel:
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MINUTES OF THE MEETING OF THE BOARD OF DIRECTORS
OF COMMERCIAL RADIO AUSTRALIA LIMITED

Held on Wednesday 9 June 2021 at 10:00am
At CRA Boardroom, 5/88 Foveaux St, Surry Hills NSW

WELCOME AND APOLOGIES

PRESENT

APOLOGIES - NIL

MINUTES OF APRIL 202] BOARD MEETING

The Minutes circulated with the Board papers were accepted as a true record of the meeting

[SECTIONS NOT RELEVANT TO THE ACCC APPLICATION HAVE BEEN REMOVED]

7.1

LEGAL AND REGULATORY

News Media Bargaining Code Update

Discussion took place on registering with the ACMA as discussed previously as a News Media
Organisation.

Extensive discussions were held regarding the Digital Platform Mandatory Code. The Board agreed that it
would delegate authority to Joan Warner/CRA to represent CRA members (except for Nine Entertainment)

in the negetiations with Google and Facebook, to achieve an outcome beneficial to all members,
understanding that individual members still had the right to nct participate in the cutcome.

The Board approved the amount _ which is in the budget for the application for an ACCC
Authorisation to enable collective bargaining.

The Board agreed to:

> acostestimate being obtained || I to obtain authorisation for collective
bargaining;

» CRA contacting the ACCC to establish process;

»  GCRA then establishing a small team for the negotiations.

The Board resolved:

» to delegate authority to Joan Warner/CRA to represent CRA members (except for Nine
Entertainment) in the negotiations with Google and Facebook, to achieve an outcome beneficial
to all members, understanding that individual members still had the right to not participate in
the outcome.

[SECTIONS NOT RELEVANT TO THE ACCC APPLICATION REMOVED]

Meeting closed at 12:10 pm






