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1 Introduction 

The Insurance Council of Australia (ICA) has commissioned DSpark Pty Ltd to 
develop a web-based COVID-19 Business Interruption (BI) portal to assist insurers 
in the assessment of BI claims arising from COVID-19 (the DSpark Tool).  

The DSpark Tool has been commissioned in the following circumstances: 

• Insurers have received a range of claims from insureds who assert that they 
are entitled to be indemnified for the financial impacts of the COVID-19 
pandemic under various forms of BI insurance policy wordings (BI policies). 

• An element of the cover common to many of the BI policies is a reference to 
the location of an occurrence or outbreak of a disease which has caused 
interruption or interference to the insured business (i.e. some of the wordings 
require the occurrence or an outbreak at the insured’s premises , while others 
require an occurrence or outbreak within a specified radius of the insured's 
premises). 

• Another element common to many of the BI policies is that there has been a 
prevention of access to the insured’s premises, as a result of an order or 
action by a government or statutory authority, which has caused interruption 
or interference to the insured business.  

The proper interpretation of BI policies in the context of claims arising from COVID-
19 is the subject of a test case in the Federal Court of Australia (BI test case). The 
BI test case involves ten small business claims across a range of business sectors 
and locations under BI policies issued by six insurers. Nine of these claims had been 
lodged with the Australian Financial Complaints Authority (AFCA) as part of its 
dispute resolution process and became part of the test case with AFCA's consent.  

The BI test case has been commenced in order to obtain authoritative guidance from 
the Court as to how policy wordings are to be interpreted and applied in a range of 
illustrative factual scenarios. The BI test case was heard before Justice Jagot from 
6 to 15 September 2021 and judgment will be delivered on 8 October 2021. The 
Federal Court has set aside time from 8 November 2021 to hear any appeal from the 
first instance judgment. It is expected that if the Full Court appeal proceeds then a 
decision will be delivered by the end of this year or shortly thereafter. 

Insurers wish to put themselves in a position to resolve BI claims arising from COVID-
19 quickly once the BI test case has been finally determined. Both the Australian 
Securities and Investment Commission (ASIC) and AFCA have noted their 
expectation that insurers are preparing themselves accordingly.  

The DSpark Tool will assist insurers to assess BI claims arising from COVID-19 by 
providing insurers with an easy to search, centralised source of data relating to the 
location of COVID-19 cases and relevant public health orders. More particularly, the 
information collated and available through the DSpark Tool will enable insurers to 
search: 

(a) whether there have been any COVID-19 exposure sites at, or within a specified 
radius of, an insured premises (by using public health data collated by 
reference to relevant postcodes and/or or other geographic COVID-19 
reporting levels); and  
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(b) the relevant public health orders issued by State and Territory Governments 
that apply to a policy holder’s business (if any) based on the location and date 
of such orders.  

The information collated in this way in the form of a report would also be made 
available by the insurers to insureds in respect of their claims. Given the nature of 
the public health data, and the very large number of potentially relevant public health 
orders across the Commonwealth, State and Territory jurisdictions, this will help 
reduce the time and costs that insureds may otherwise expend in seeking to collate 
such information.   

The ICA seeks interim and final authorisation under section 88(1) of the Competition 
and Consumer Act 2001 (Cth) on behalf of itself and certain of its members who 
issue policies that provide BI cover, including their related bodies corporate, 
associated entities and representatives (as applicable) (Members). The Members 
seek authorisation to use the DSpark Tool in handling the assessment of COVID-19-
related BI claims until 1 October 2023.  The Proposed Conduct is outlined in more 
detail in section 3.  

The ICA seeks interim authorisation on an urgent basis to enable the Members to 
start to test the application of the DSpark Tool from 26 November 2021 (the date the 
DSpark Tool will be available to be launched) and to make decisions as to how best 
to incorporate the DSpark Tool into existing claims management processes. Early 
access to the DSpark Tool, will provide sufficient time for any further improvements 
to be made to the DSpark Tool and will ensure that Members will be in a position to 
use the DSpark Tool as part of their claims management processes to determine 
claims as soon as the BI test case is finally determined. 

2 Applicants 

This application is made by the ICA on behalf of itself and the Members. 

2.1 ICA 

The ICA is the representative body of the general insurance industry in Australia. 
The ICA's 56 members include both insurers and reinsurers who collectively write 
approximately 95% of the total premium income in the Australian general insurance 
market. The ICA works with its members and government to represent the general 
insurance sector to government and the community and assist the industry meet the 
community's needs including through the development of improved service 
standards across industry.  

Contact details for the ICA are as follows: 

Name, address 
(registered 
office), telephone 
number and ACN 

Contact person's name, 
position, telephone 
number and email 
address 

Email address 
for service 

Description of 
business activities 

Insurance Council 
of Australia (ACN 
005 617 318) 

Level 4, 56 Pitt 
Street 
Sydney NSW 2000  

Anne Knight 
General Counsel 
 

Level 4, 56 Pitt Street 
Sydney NSW 2000 

 

 
Representation of 
general insurance 
industry to 
government and 
community, 
development of 
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(02) 9253 5100  industry position 
and research 

 

2.2 Members seeking authorisation 

The ICA seeks authorisation on behalf of itself and the Members (Applicants). The 
list of the relevant ICA members excluding their related bodies corporate, associated 
entities and representatives (as applicable) is set out at Appendix B.  

The use of the DSpark Tool is entirely voluntary and all Members have been given 
the opportunity to express an interest in the development and use of the DSpark 
Tool.  

At the time of making this application, the following Members have indicated an 
intention to use the DSpark Tool (subject to the ACCC granting interim 
authorisation): 

(i) AAI Limited 

(ii) AIG Australia Limited 

(iii) Allianz Australia Insurance Ltd 

(iv) Guild Insurance Limited 

(v) HDI Global Specialty SE 

(vi) Hollard Insurance Co Pty Ltd 

(vii) Insurance Australia Group Ltd 

(viii) Lloyd’s Australia Ltd 

(ix) Mitsui Sumitomo Insurance Company Limited 

(x) QBE Insurance Australia Ltd 

(xi) Swiss Re Asia Pte Ltd 

(xii) Zurich Australian Insurance Limited 

(together the Participating Members) 

In addition to the Participating Members outlined above, the ICA applies for 
authorisation on behalf of other Members, who may wish to utilise the DSpark Tool 
in the future within the term of this authorisation.  

3 Proposed Conduct 

The DSpark Tool will be used to assist Members to assess BI claims arising from 
COVID-19. 

The DSpark Tool will be used by Participating Members where a COVID-19 related 
BI Claim is submitted which requires the policy holder to identify an occurrence or 
outbreak of COVID-19 at or within a particular radius of the insured premises, and/or 
to identify a relevant public health order which applies to the insured premises.  

Once a COVID-19 related BI claim is submitted to a Participating Member, the 
DSpark Tool will allow the relevant insurer to identify: 
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(a) whether there have been any COVID-19 exposure sites at, or within a specified 
radius of, the insured premises (by using public health data collated by 
reference to relevant postcodes and/or other geographic COVID-19 reporting 
levels); and  

(b) the relevant public health orders issued by State and Territory Governments 
that apply to a policy holder’s business based on the location date of such 
orders (if any).  

Once a claim is submitted, a Participating Member will be able to use the DSpark 
Tool to produce a PDF report which can be shared with policy holders and / or their 
brokers. 

When assessing BI claims, a Participating Member will still permit insureds and their 
brokers to supplement the output from the DSpark Tool with further relevant 
information to support a BI claim. 

The participation of Participating Members in the development of the DSpark Tool 
for BI claims assessment will involve: 

• agreeing as to certain common terms of access to facilitate the DSpark 
Tool’s use by Members; and  

• meeting to discuss and share information in relation to the ongoing 
functionality of the DSpark Tool (for eg the searching and reporting functions 
that may be required). 

The Proposed Conduct will not extend to any information sharing or agreement 
between Members as to their individual claims assessment processes, pricing, terms 
of future BI policies, or any other conduct which could affect competition amongst 
insurers who provide BI cover. Participating Members will continue to assess BI 
claims they receive, and otherwise deal with customers, independently of each other. 

Both ASIC and AFCA have published expectations of insurers in the management 
of business interruption claims which includes treating policy holders fairly and 
assessing claims in a consistent, transparent and timely way. The development of 
the DSpark Tool commenced as a result of the ICA’s discussions with ASIC and 
AFCA to address difficulties for the insurance industry and consumers alike in 
obtaining data to support business interruption claims. Treasury, ASIC, APRA and 
AFCA have been informed of the Members’ intention to develop the DSpark Tool. 
AFCA have expressly informed the ICA that it is supportive of the tool’s development 
to promote more effective and efficient outcomes for policy holders. 

4 Application for urgent interim authorisation 

Urgent interim authorisation is sought to allow for testing and further development of 
the DSpark Tool before the BI test case is finally determined.  

It is anticipated that there will be an influx of BI claims relating to COVID-19, following 
either the first instance judgment in October 2021 or any decision of the Full Court 
by the end of this year or shortly thereafter, should either of those decisions be in 
favour of policyholders. 

Interim authorisation is required so as to enable Members to carry out testing and 
conduct necessary meetings regarding the functionality, reporting functions and data 
outputs of the DSpark Tool. This is also required to provide Members with sufficient 
time to incorporate the use of the DSpark Tool into existing claims management 
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processes. Early approval will allow Members sufficient access to the DSpark Tool 
so that it is fully available for use when the BI test case is finally determined. . 

5 Proposed timeframe 

Authorisation under this application is sought for use of the DSpark Tool up to and 
including 1 October 2023 to allow sufficient time for COVID-19 related BI claims to 
be assessed and determined, once the BI test case has been finally determined. 

6 Market information and concentration 

The general insurance industry issues products to both retail consumers and 
commercial policyholders across a range of insurance lines including householders, 
commercial motor, domestic motor, travel, fire and industrial special risks, marine, 
aviation, mortgage, consumer credit, other accident, other, compulsory third party 
motor vehicle, public and product liability, professional indemnity and employers' 
liability products.1 

Approximately 22 members of the ICA issue BI and/or industrial special risk  
insurance.  

7 Public benefit 

The DSpark Tool will allow Participating Members to expedite the assessment of 
COVID-19 related BI claims by allowing the relevant insurer to identify whether there 
are any COVID-19 exposure sites at, or within a specified radius of the insured 
premises, and to identify the relevant public health orders that may apply to the 
insured’s business. 

Use of the DSpark Tool will reduce the amount of information required to be provided 
by policy holders to support their BI claim and reduce the claim assessment time for 
a Participant Member by removing the need for a case-by-case analysis of exposure 
sites and public health orders to be undertaken for each location the subject of a BI 
claim.  

The result will be a searchable database of critical factual material that will facilitate 
a more efficient claims handling process for policy holders who make COVID-19 
related BI claims. Without the DSpark Tool, Participating Members (and/or insureds) 
would need to find the information through more time and resource intensive means, 
i.e. by manually searching for information regarding the location of COVID-19 cases 
and the very large number of government health orders potentially affecting each 
business.  

Also, in addition to avoiding some of the delays and overall costs of that process, a 
common database of factual material may help reduce the possibility of 
inconsistencies and disputes that can be generated when a range of different parties 
with different resources undertake a task of this type.  

7.1 Public Detriment 

The ICA and the Members submit that the public benefits outlined above are 
manifestly in the public interest and there is unlikely to be any discernible public 
detriment arising from the Proposed Conduct.   

 
1 Australian Prudential Regulation Authority, Prudential Standard GPS 001, Attachment B 
https://www.apra.gov.au/sites/default/files/141120-GPS-001.pdf.  

https://www.apra.gov.au/sites/default/files/141120-GPS-001.pdf
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The DSpark Tool involves the aggregation and supply of publicly available data 
relating to COVID-19, for the purpose of enabling more efficient claims assessment. 
Cooperation between Members will be directed to developing the DSpark Tool's 
reporting functions and access arrangements.  

Members will continue to assess claims independently of each other and their 
competitive conduct will be unaffected. The development and use of the DSpark Tool 
will not involve any changes to insurance policies to customers, including in relation 
to the price or terms of policies (or any other contracts).  

The use of the DSpark Tool is not compulsory. All ICA members will continue to be 
able to obtain the relevant data independently of the DSpark Tool if they wish. 
However the use of the DSpark Tool will continue to be made available to other 
Members who are not initially Participating Members if they decide to use the DSpark 
Tool at a later date. 
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Appendix A - Declaration by Applicant (formality outlined in the ACCC guidance) 

The undersigned declare that, to the best of their knowledge and belief, the information given 
in response to questions in this form is true, correct and complete, that complete copies of 
documents required by this form have been supplied, that all estimates of the underlying facts, 
and that all the opinions expressed are sincere. 

The undersigned undertake(s) to advise the ACCC immediately of any material change in 
circumstances relating to the application. 

The undersigned are aware that giving false or misleading information is a serious offence 
and are aware of the provisions of sections 137.1 and 149.1 of the Criminal Code (Cth). 

_______________ 
Signature of authorised person (ICA) 

General Counsel 

____________________________________ 
Office held 

Anne Elizabeth Knight 

____________________________________ 
(Print) Name of authorised person 

 

This  7th day of October 2021 
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Appendix B – List of ICA Members covered by the authorisation application   

1. AAI Limited  
2. AIG Australia Limited 
3. Allianz Australia Insurance Ltd 
4. Ansvar Insurance Ltd 
5. Berkshire Hathaway Specialty Insurance 
6. Catholic Church Insurance Ltd 
7. Chubb Insurance Australia Limited 
8. Guild Insurance Limited 
9. HDI Global Specialty SE 
10. Hollard Insurance Co Pty Ltd 
11. Insurance Australia Group Ltd 
12. Lloyd’s Australia Ltd 
13. Mitsui Sumitomo Insurance Company Limited 
14. QBE Insurance Australia Ltd 
15. Tokio Marine Nichido Fire Insurance Co. Ltd 
16. Sompo Japan Insurance Inc 
17. Swiss Re Asia Pte Ltd 
18. XL Insurance Company SE 
19. Zurich Australian Insurance Limited 
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