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Dear Mr Strople 

Letter of Instructions - Application to the Australian Competition and Consumer Commission 
for Merger Authorisation 

1 Gilbert + Tobin acts for Telstra Corporation Limited (Telstra).  

2 We are instructed to seek your expert opinion, in the form of a written statement, in connection 
with the Application to the Australian Competition and Consumer Commission (ACCC) for 
Merger Authorisation (Authorisation Application).  

3 This letter records the terms of your retainer and provides you with some background and high-
level information relevant to your retainer.   

Background 

4 On 21 February 2022, Telstra and TPG Telecom Limited (TPG) entered into three interrelated 
commercial agreements, being:  

a. The MOCN Service Agreement dated 17 February 2022; 

b. Spectrum Authorisation Agreement (MOCN Area) dated 17 February 2022; and 

c. Mobile Site Transition Agreement dated 17 February 2022. 

(the Proposed Transaction) 

5 The Proposed Transaction provides for a Multi-Operator Core Network (MOCN) commercial 
arrangement, pursuant to which Telstra will supply TPG with MOCN 4G and 5G services within 
a defined coverage zone across regional and fringe urban areas. The defined coverage area is 
a ring covering 81.4% - 98.8% of the Australian population, or approximately 1.5 million square 
kilometres (17% Regional Coverage Zone).  

6 To support the shared use of the MOCN in the 17% Regional Coverage Zone, TPG will 
authorise certain spectrum it currently owns and is unutilised or underutilised to Telstra in the 
17% Regional Coverage Zone, to be pooled with Telstra’s spectrum and made available to both 
parties. Telstra will also be authorised to use certain spectrum beyond the 17% Regional 
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Coverage Zone (i.e. in areas beyond 98.8% of the Australian population). The initial term of the 
MOCN Agreement is 10 years and TPG has two options to extend the agreement by 5 years.  

7 Pursuant to s 68(1) of the Radiocommunications Act 1992 (Cth), TPG’s grant of authorisation to 
Telstra to use its spectrum is deemed to be an acquisition within the meaning of s 50 of the 
Competition and Consumer Act 2010 (Cth) (CCA) and capable of merger authorisation under 
Part VII. 

8 Telstra and TPG have sought ACCC authorisation for aspects of the Proposed Transaction 
deemed to enliven the operation of s 50 and Part VII of the CCA.  

9 The ACCC may grant authorisation if it is satisfied that either: 

(a) the Proposed Transaction would not have the effect, or would not be likely to have the 
effect, of substantially lessening competition; or 

(b) the Proposed Transaction would result, or be likely to result, in a benefit to the public, and 
that benefit would outweigh the detriment to the public that would result, or be likely to 
result, from the Proposed Transaction. 

10 On 30 September 2022, the ACCC published its Statement of Preliminary Views (SOPV) in 
connection with the Authorisation Application.  

11 The ACCC, amongst other things, is now seeking submissions on the relevance of overseas 
network sharing arrangements, and whether these arrangements are comparable with the 
Proposed Transaction.1  A copy of the SOPV has been provided to you, and you may rely upon 
it in preparing your statement.  

Instructions 

12 We request that you provide a signed expert witness statement setting out:  

(a) Your qualifications and experience, including in respect of the assessment, negotiation 
and implementation of MOCN arrangements and associated commercial agreements.  

(b) Based on your experience:  

(i) any response you have to the views expressed in the SOPV, including at 
paragraphs 4.20 - 4.23  

(ii) information or experience that you consider may assist the ACCC in response to 
Question 3 on page 20 of the SOPV; and  

(iii) any other comments regarding the experience of MOCNs in Canada in respect of 
competition between wireless operators, including as compared to other types of 
wholesale access. 

 

 
1 ACCC, Statement of Preliminary Views: Telstra Corporation Limited and TPG Telecom Limited Application for merger authorisation MA1000021, 
30 September 2022, paragraphs [4.20] - [4.23]: https://www.accc.gov.au/system/files/public-
registers/documents/ACCC%E2%80%99s%20Statement%20of%20Preliminary%20Views%20-%2030.09.22%20-%20PR%20-
%20MA1000021%20Telstra%20TPG.pdf  

https://www.accc.gov.au/system/files/public-registers/documents/ACCC%E2%80%99s%20Statement%20of%20Preliminary%20Views%20-%2030.09.22%20-%20PR%20-%20MA1000021%20Telstra%20TPG.pdf
https://www.accc.gov.au/system/files/public-registers/documents/ACCC%E2%80%99s%20Statement%20of%20Preliminary%20Views%20-%2030.09.22%20-%20PR%20-%20MA1000021%20Telstra%20TPG.pdf
https://www.accc.gov.au/system/files/public-registers/documents/ACCC%E2%80%99s%20Statement%20of%20Preliminary%20Views%20-%2030.09.22%20-%20PR%20-%20MA1000021%20Telstra%20TPG.pdf
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Your role as an independent expert 

13 We ask that you prepare your report in accordance with the requirements of the Federal Court’s 
Harmonised Expert Witness Code of Conduct (Code).  A copy of the Code is enclosed at 
Annexure A to this letter. 

14 As an independent expert, it is also important that you are free from any actual or possible 
conflict of interest. This includes ensuring that you have no connection with any other party 
which would prevent you from preparing your analysis in an objective and independent manner. 

15 We confirm our understanding that you have no conflicts of interest in this matter. Please inform 
us immediately if you do become aware of a conflict or potential conflict. 

Confidentiality 

16 You must not disclose or discuss any of our correspondence or instructions, or any of your work 
products, with any third parties. This duty of confidentiality will continue beyond the conclusion 
of your instructions. 

17 Please ensure that you keep all documents (including electronic documents) relating to these 
instructions confidential and separate from your other files. 

18 All communications in relation to this matter, whether verbal or written, should be directed to 
Gilbert + Tobin. 

We are grateful for your assistance in acting as an expert in relation to this matter. 

Yours faithfully 
Gilbert + Tobin 
 

 
 
Simon Muys 
Partner 

 
 

 

Andrew Low 
Partner 

 
 

Geoff Petersen 
Special Counsel 
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ANNEXURE A 

AUSTRALIAN FEDERAL COURT HARMONISED EXPERT WITNESS 
CODE OF CONDUCT 

Application of Code 
19 This Code of Conduct applies to any expert witness engaged or appointed: 

(a) to provide an expert's report for use as evidence in proceedings or proposed
proceedings; or

(b) to give opinion evidence in proceedings or proposed proceedings.

General duties to the Court 
20 An expert witness is not an advocate for a party and has a paramount duty, overriding any duty 

to the party to the proceedings or other person retaining the expert witness, to assist the Court 
impartially on matters relevant to the area of expertise of the witness. 

Content of report 
21 Every report prepared by an expert witness for use in Court shall clearly state the opinion or 

opinions of the expert and shall state, specify or provide: 

(a) the name and address of the expert;

(b) an acknowledgment that the expert has read this code and agrees to be bound by it;

(c) the qualifications of the expert to prepare the report;

(d) the assumptions and material facts on which each opinion expressed in the report is
based [a letter of instructions may be annexed];

(e) the reasons for and any literature or other materials utilised in support of such opinion;

(f) (if applicable)  that  a  particular question,  issue  or  matter falls outside the  expert's field
of expertise;

(g) any examinations, tests or other investigations on which the expert has relied, identifying
the person who carried them out and that person's qualifications;

(h) the extent to which any opinion which the expert has expressed involves the acceptance
of another person's opinion, the identification of that other person and the opinion
expressed by that other person;
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(i) a declaration that the expert has made all the inquiries which the expert believes are 
desirable and appropriate (save for any matters identified explicitly in the report), and that 
no matters of significance which the expert regards as relevant have, to the knowledge of 
the expert, been withheld from the Court; 

(j) any qualifications on an opinion expressed in the report without which the report is or may 
be incomplete or inaccurate; 

(k) whether any opinion expressed in the report is not a concluded opinion because of 
insufficient research or insufficient data or for any other reason; and 

(l) where the report is lengthy or complex, a brief summary of the report at the beginning of 
the report. 

Supplementary report following change of opinion  
22 Where an expert witness has provided to a party (or that party's legal representative) a report 

for use in Court, and the expert thereafter changes his or her opinion on a material matter, the 
expert shall forthwith provide to the party (or that party's legal representative) a supplementary 
report which shall state, specify or provide the information referred to in paragraphs (a), (d), (e), 
(g), (h), (i), (j), (k) and (I) of clause 3 of this code and, if applicable, paragraph (f) of that clause. 

23 In any subsequent report (whether prepared in accordance with clause 4 or not) the expert may 
refer to material contained in the earlier report without repeating it. 

Duty to comply with the Court’s directions 
24 If directed to do so by the Court, an expert witness shall: 

(a) confer with any other expert witness; 

(b) provide the Court with a joint report specifying (as the case requires) matters agreed and 
matters not agreed and the reasons for the experts not agreeing; and 

(c) abide in a timely way by any direction of the Court. 

Conference of Experts 
25 Each expert witness shall: 

(a) exercise his or her independent judgment in relation to every conference in which the 
expert participates pursuant to a direction of the Court and in relation to each report 
thereafter provided, and shall not act on any instruction or request to withhold or avoid 
agreement; and 

(b) endeavour to reach agreement with the other expert witness (or witnesses) on any issue 
in dispute between them, or failing agreement, endeavour to identify and clarify the basis 
of disagreement on the issues which are in dispute. 
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