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Applicants’ response to Draft Determination   

The Applicants refer to the Draft Determination issued by the Commission on 14 July 2022, 1 and TPG’s 
submissions in respect of that Draft Determination.2 

Unless otherwise indicated, all capitalised terms have the same meaning as in the Draft Determination.  

The matters raised by TPG in its submission have already been comprehensively addressed by the Applicants 
in the Applicants’ response to the Commission’s request for information dated 6 May 2022. 3  As a result, 
TPG’s submission does not raise any further or novel issues not previously considered by the Commission as 
part of its decision to issue the Draft Determination.  Notwithstanding this, the Applicants have responded to 
each of  the issues raised by TPG below for completeness.  

1 Definition of related entities is not broader than necessary 

1.1 The Draf t Determination proposes to grant authorisation in respect of the related entities of each 
Applicant, whether or not those entities exist or are related entities at the time of the Application. This 
means related bodies corporate within the meaning of section 4A of the CCA and any other entities 
within the meaning of ‘Related Entity’ in the Implementation and Interpretation Deed. 

1.2 The Applicants disagree with TPG’s submission that this is a broader definition than necessary. 4  

1.3 The Def initive Agreements (as amended by the Amending Agreement) require a party to ensure its 
Related Entities comply with or, where necessary, give effect to, obligations under the Definitive 
Agreements. Related entities of each Applicant may therefore need to engage in conduct to give 
ef fect to the Definitive Agreements and should benefit from authorisation for the Proposed Conduct in 
the same way as their related entities that are parties to the Definitive Agreements.  

1.4 In addition, authorisation of future related entities is necessary as there is no restriction under the 
Def initive Agreements on any party forming or acquiring new Related Entities in the future, and a party 
would be obliged under the Implementation and Interpretation Deed to ensure that such entities 
complied with the Definitive Agreements. 

2 The authorisation is specific and appropriately confined  

2.1 The parties consider that the definition of related entities in the Draft Determination precisely identifies 
the category of related bodies corporate who will receive the benefit of the authorisation, and provides 
the necessary specificity.  

 
1
  See: https://www.accc.gov.au/system/files/public-

registers/documents/Draft%20Determination%20-%2014.07.22%20-%20PR%20-%20AA1000607%20Telstra%20NBN.pdf.  
2
 See: https://www.accc.gov.au/system/files/public-

registers/documents/Submission%20by%20TPG%20-%2011.08.22%20-%20PR%20-%20AA1000607%20Telstra%20NBN.pdf. 
3
  See the response to Item 2: https://www.accc.gov.au/system/files/public-

registers/documents/Applicants%27%20response%20to%20ACCC%20request%20for%20information%20-%2017.05.22%20-%20PR

%20VERSION%20-%20AA1000607%20Telstra%20NBN.pdf. 
4
  The ACCC's Draft Determination (para 4.47) states: "The ACCC acknowledges the definition of related entities put forward by t he 

Applicants is broader than necessary to achieve the purpose stated in paragraph 1.5. However, the ACCC notes that to the extent any 
potential competition concerns regarding related entities arises (following any other third -party entities being brought into the 

Applicants’ corporate groups in the future), the ACCC could assess the competitive impact at the  time. Therefore, the ACCC does not 
consider the use of this definition significantly affects the detrimental impact of the Proposed Conduct."  The Applicants disagree with 

TPG's characterisation of the ACCC's position and consider that the ACCC has not expressed the view that it considers the definition 
of related entities to be broader than necessary for the purpose of engaging in the Proposed Conduct during the term of the 

authorisation. 
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2.2 That is, the fact that a category description is utilised, rather than specifying each entity by name does 
not mean that there is a lack of specificity in circumstances where:  

(a) The CCA itself  (in section 45AC) deems related entities to be ‘parties’ to agreements to the 
extent that such agreements contain a cartel provision. It is inconsistent with this legislative 
position to limit authorisation only to a subset of named related entities. Each of the 
Applicants’ related entities require the benefit of authorisation on the basis that they are 
deemed to be parties to any agreement containing a cartel provision entered into by an 
Applicant, including the Amending Agreement.   

(b) Section 88 of the CCA explicitly provides that the ACCC may grant authorisation to the 
applicant, any other person named or referred to in the application as a person who is 
engaged in, or who is proposed to be engaged in, the conduct and "any particular persons or 
classes of persons, as specified in the authorisation, who become engaged in the conduct".  
This means that where an authorisation covers a class of persons (such as members of an 
association or corporate group), admission of a new member does not trigger a need to 
amend the authorisation (nor does departure of a member).  TPG’s position appears to be 
that such an authorisation should not be permitted unless all present and future members of 
the class are named in the application.  This position is clearly inconsistent with the express 
words of section 88 of the CCA.  The Applicants' related entities are defined classes of 
persons, and the admission of new members to that class should not trigger a need to amend 
the authorisation or make a new authorisation application.   

(c) It is not uncommon for the ACCC to grant authorisations covering current and future parties 
and has previously granted authorisation for related entities (including future related entities).  
If  TPG’s position is to be adopted, it would necessarily follow that each of these authorisations 
equally lacks specificity and is not appropriately confined, which the Applicants strongly 
contend is not the case. 

3 Seeking separate authorisation for future related entities is unreasonable and 

unnecessary 

3.1 The Applicants consider that it would be a significant and unnecessary imposition on the Applicants’ 
and Commission’s time and resources if authorisation needed to be sought in the circumstances 
contemplated by TPG.  Examples of the types of transactions that would require authorisation 
according to TPG’s submissions are set out in Section 4 below. 

3.2 In addition, the Applicants note:  

(a) NBN Co related entities are authorised to give effect to the Definitive Agreements under the 
Original Authorisation. The Original Authorisation did not extend to Telstra Corporation 
Limited’s related entities because, unlike NBN Co, Telstra Corporation Limited did not have 
any related entities at the time the Definitive Agreements were entered into that were required 
to carry out obligations under the Definitive Agreements and therefore no such entities 
required the benefit of the statutory authorisation.  

(b) Parliament's intention, in passing the Amending Act, was to authorise Telstra's related entities 
to give effect to the Definitive Agreements, as reflected in section 577BA(10C) which provides 
authorisation in the circumstances set out in that section to 'a body corporate that is a related 
body corporate (within the meaning of the Corporations Act 2001) of a designated Telstra 
successor company'), ensuring that Telstra's related entities (present and future) could benefit 
f rom statutory authorisation under that section.   

(c) Any further alterations to the rights and obligations arising from the Definitive Agreements 
beyond those reflected in the Amending Agreement which may raise competition concerns 
(including if those amendments occur as a result of any future restructure of an Applicant’s 
business) can also be tested by the Commission at the appropriate time.  This means that, 
contrary to the submissions made by TPG, merger clearance is not the only mechanism in 
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place to ensure that related entities giving effect to the Definitive Agreements do not have any 
detrimental impacts on competition.  

4 Examples of the types of transactions that TPG submits should require 
separate authorisation 

4.1 According to TPG, the Applicants would need to seek separate authorisation to implement the 
following types of transactions, which have no bearing on competition:  

(a) An Applicant establishes a related entity that will hold some of the assets of that Applicant 
(and to which some of the clauses in the Definitive Agreements relate). This transaction has 
no bearing on competition and the fact that the separate related entity does not exist today is 
not sufficient reason to constrain the Applicant from implementing this reallocation of assets 
without separate ACCC authorisation. 

(b) An Applicant establishes a related entity for a purpose unrelated to the Definitive Agreements.  
Some time later, the Applicant requires that subsidiary perform an existing obligation under 
the Def initive Agreements.  Like the first example above, this also has no bearing on 
competition.  

5 Further assistance 

5.1 Should the Commission wish to discuss any of the above matters further, or require any further 
information, the Applicants can be contacted via the details at section 2 of the Application.  


