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Dear Ms Kolacz 
 
 
Application for Authorisation of an Exclusive Dealing Arrangement for Waste Collection Services 

Thank you for your email of 12 April 2022, advising of the three additional submissions, two in response to the pre-decision 
conference and Steann’s submission in response to your draft determination. Our response to these additional submissions is set 
out below. 

Steann Pty Ltd 

“Steann Pty Ltd is a small family owned and operated company that has been a leading supplier of verge collections to both 
metropolitan and rural local governments, including the Shire of Mundaring, in Western Australia for many years. The Shire is a 
valued client serviced over an 8-week period annually. Operating in our field which is labour intensive, requires a large investment 
in not only equipment but our employees. In an extremely tight labour market dominated by the mining industry, we manage to retain 
staff while contributing to their range of skills. In brief our viability in the industry is threatened if we have no work for our full-time 
staff. Furthermore, the Shire of Mundaring is very different to the other participating bodies in terms of scale. Our delivery model 
suits the extremely large semi-rural area and greater block sizes. Management and staff take pride in a service that is timely, efficient, 
and competitive. 

Submissions from other interested parties echo our thoughts on the proposal and include the possibility of creating of a more costly, 
less efficient service which is protected from the competitive marketplace. As small business owner/operators we are compliant with 
the many levels of government regulations and operate successfully within the competitive tendering framework. For the ACCC to 
flout the Competitive Neutrality for public sector organisations which is WA Government policy and circumvent the tendering process 
is disconcerting. 

Throughout the consultation process it has been our perception that we are the acceptable collateral damage necessary for the 
proposal to proceed.” 
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EMRC Response 

1. Steann’s concerns are noted. Their contract with the Shire of Mundaring is valid until 30 June 2023. As stated at 
para 5 in our letter of 14 April 2022 to the ACCC (Ref: D2022/06746), following EMRC approval, Participating 
Councils would be allowed to continue acquiring, or tender anew, for vergeside bulk waste collection (mixed bulk 
general waste and greenwaste) or specialist collection of specific items such as mattresses, whitegoods or 
hazardous waste, should EMRC be unable to provide that service.  

2. The EMRC intends to provide Participant Councils with an efficient cost-effective waste collection service which will 
be tested against the market with independent market reviews every 5 years to ensure the service is cost competitive, 
in the same way that many other councils that provide an in-house waste service currently check their cost 
competitiveness. 

3. The ACCC is not flouting the issue of competitive neutrality and the EMRC has addressed this issue in paras 22 to 
25 of its letter to the ACCC of 14 April 2022 (Ref: D2022/06746).  

WRIWA 

“Stated from our perspective, the ACCC is saying that by granting the Proposed Conduct, WRIWA and its members, and 
the other associated waste companies situated here in WA will suffer a likely public detriment, but that this is outweighed 
by a public benefit. 

We respectfully disagree with this conclusion for the following reasons: 

1.  Any lessening of industry’s right to tender in an open market is anti-competitive. 

2.  The argument that this is only a small part of the market at 7% is faulty. Any reduction in industry’s access to market 
share negatively impacts the industry as a whole. We would respectfully ask that if a quantitative measure is being 
used, at what percentage does this become anti-competitive? Will the industry be expected to accept a 50% loss of 
market? 

3.  The granting of this Proposed Conduct will establish a precedent and other LGAs can argue that if the ACCC grants 
this exemption in one case, it cannot deny it in others. Should the commercial industry prepare then to exit the market 
or prepare itself for a playing field that is very far from level? 

(i) In the EMRC’s response to our written submission and in its subsequent oral representations at the pre-
decision conference, EMRC makes the claim that: 

(ii) Whilst the EMRC is governed under the LG Act, it considers itself to be industry” (page 4 EMRC response to 
WRIWA submission 23 March 2022).WRIWA respectfully submits that this is an error of fact. EMRC operates 
under the LG Act and consequently operates with the following advantages compared with private industry: 

(iii) exemption from most taxes and charges, We accept that EMRC is subject to GST at its Red Hill facility, but 
it does not pay corporations tax, council rates or any other form of tax;  

(iv) exemption from Corporations Law reporting requirements;  

 (v) explicit or implicit government guarantees on debts, which may permit freedom from the threat of 
insolvency 

(vi) the cost of capital may be lower because of the lower risk of dealing with governments which have the power 
to tax; 

(vi) able to purchase inputs provided by other government businesses at concessional prices relative to those 
charged to private firms; and 

(vii) freedom from the threat of takeovers; and 
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WRIWA submits that EMRC will leverage these advantages which are considerable and of significant economic 
value. EMRC does not have to operate the proposed regional collection service at a profit, but can subsidise the 
cost of the operation using its non-commercial advantages. 

We therefore respectfully submit that the proposed conduct is anti-competitive and risks damaging the spread and 
strength of the waste industry in Western Australia.” 

EMRC Response 

4. The EMRC does not agree with the assertions of WRIWA. The EMRC operates as a waste management business, 
we have an ABN and are treated by Federal and State Governments as part of the waste industry. We are regulated 
under the Local Government Act 1995 (LG Act) but as regional local government under this act we are very different 
to all other local governments in the nature of our business. The EMRC does pay Council rates for the various 
properties owned by the EMRC, our various charges include GST and we pay GST on purchases. Naturally, not 
being a corporation, we are exempt from Corporations Law reporting and from corporations’ tax. The EMRC also 
pays the State Government all of the landfill levy income it collects from waste disposal at its Red Hill Waste 
Management facility. In the recent past, private landfill operators have admitted they have not adhered to the rules 
regarding payment of landfill levies. 

5. In regard to government guarantees on debts, this is incorrect. The EMRC is not protected by the State Government 
for bad debts. Contrary to WRIWA’s assertion, the EMRC has no taxing powers and the cost of capital from the WA 
Treasury Corporation is in line with that on offer from the major banks however the EMRC can only borrow with the 
approval of the member Councils and loans have to be guaranteed by them which can be an impediment. In its 24-
year history, the EMRC has only borrowed funds once from the WATC to purchase its current office building in Ascot. 
The EMRC does not get concessional for inputs from other government businesses such as water, power and natural 
gas providers.  

6. The EMRC concedes it is free from the threat of corporate takeover but it can be wound up by Participating Council 
resolution and the the Minister has the power to close down the EMRC waste service contracts if the waste collection 
service is not up to scratch for local governments. This power has never been used, but it is still available to the 
Minister. 

7. In summary, the EMRC does not have considerable and significant economic advantage as suggested by WRIWA 
and the EMRC will not be subsidising the cost of the operation from other activities. Private sector operators may 
potentially cross subsidise their operations. As stated at the pre-decision conference, the EMRC is not subsidised 
by charges through rates to ratepayers therefore it is subject to compete in a similar way to industry. All of EMRC’s 
products and services supplied are charged under a participant’s agreement or contract. EMRC track their cost 
centres based on sites and activities in the same way WRIWA members do. From a transparency point of view, 
EMRC is actually disadvantaged compared to WRIWA members and other industry players due to the requirement 
to publicly advertise fees and charges, agendas and minutes, financials and expenditures. 

Suez 

1. EMRC as a New Market Entrant 

At the Conference, J.J. Richards queried the statement in the Draft Determination that: 

By sponsoring a new entrant, the Proposed Conduct is likely to result in an increase in competition, to the extent 
EMRC can provide an efficient/competitive service, noting there are some checks and balances in place to help 
ensure that the EMRC will do so.' 
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SUEZ also questions the conclusion that the Proposed Conduct will increase competition on this basis, noting that: 
(a) it cannot be said that there has been an increase in competition in the areas in which the Participating Councils 
acquire waste services (as there will be no meaningful competition in this geographic area for 10 years, and there 
has been no competition to award the exclusive contract); and (b) there is no suggestion that the EMRC will operate 
as a new entrant in the broader metropolitan Perth market, competing with other waste services providers. 

2. EMRC as a Standalone Business that is not Subsidised by Ratepayers 

During the Conference, the EMRC characterised itself as a 'standalone' business that happens to be owned by 
local government entities. The EMRC said that it was part of the industry and required to compete in a similar way 
to industry. This statement is in complete juxtaposition to the Proposed Conduct as the EMRC will be awarded an 
exclusive 10 year government contract without tendering for it. 

3. Open-Book Pricing 

During the Conference, the EMRC said it would be pricing its collections services as an 'open book' price with a 
set profit margin. SUEZ understands this to mean that the cost component would be variable and passed on to the 
Participating Councils with a fixed margin. This is not how the Participating Councils seek or accept collection 
service prices from private sector organisations, which is essentially an all-inclusive fixed service rate with a limited 
price variation clause. 

4. National Competition Policy 

We refer to Question 1 of the ACCC’s RFI. The expression 'competitive neutrality' refers to the principle that 
'government businesses should not enjoy any net competitive advantage simply as a result of their public sector 
ownership'. If the Proposed Conduct proceeds, the EMRC will enjoy a competitive advantage simply as a result of 
its public sector ownership – again because an exclusive 10 year government contract is being awarded without a 
tender. 

As stated at the Conference, SUEZ has no objection to competing with the EMRC on a level playing field. 

5. Opportunity to Recover Any Losses 

We refer to Question 2 of the ACCC’s RFI. In the EMRC submission dated 24 March 2022, Moray & Agney states 
that the $38/tonne charge for member council waste is used for the purpose of funding capital expenditure and is 
not used to fund operational expenditures, and as a consequence would not be used to cross-subsidise the 
Proposed Conduct. It is not clear that this is in fact the case. In this respect, we refer to the 19 September 2019 
EMRC Council minutes where the EMRC Council endorsed the statement that “the funding of bins, caddies and 
initial education/product marketing for member Councils will be funded through the Secondary Waste Reserve.” 
The point is that the EMRC’s own Council has historically approved the spending of the Reserve for operational 
expenses – and there is no limitation on the EMRC's ability to fund activities associated with the Proposed Conduct 
from its Secondary Waste Reserve. 

Paragraph 4.7 of SUEZ’s submission of 9 March 2022 noted that the Proposed Conduct may enable EMRC to 
cross-subsidise collections by raising charges for waste disposal. The ACCC rightly notes in its draft determination 
the constraints on EMRC in raising its commercial rate. SUEZ is referring to the ability to recover any collection 
activity losses through the member Council disposal rate as the members are not afforded the same opportunity 
to seek alternative disposal arrangements and already pay above the market rate.” 

The Secondary Waste Reserve was established by the EMRC for the specific purpose of provisioning for 
secondary waste treatment technology. 

  



 

5 | P a g e 

EMRC Response 

8. As stated at the pre-decision conference, the EMRC is creating competition, whilst the industry is unfortunately 
rationalising (Veolia-SUEZ). EMRC has embraced a more holistic approach to waste management focussing on 
resource recovery and Net ZERO. EMRC is simply expanding its core activities to enable a vertically integrated 
network of community owned waste and resource recovery assets to maximise engagement of the waste generator, 
e.g. our community members. This in turn will minimise exposure to an ongoing reduction of industry players, as well 
as the current reactive nature of industry in the establishment of WARR infrastructure and services. 

9. It is intended that EMRC’s waste collection services be offered to other local governments at a later date and the 
EMRC understands that this may require a fresh consent from the ACCC before implementation. 

10. Suez has misinterpreted the EMRC’s comments at the pre-decision conference regarding pricing. The EMRC 
confirmed at the conference that the arrangement with the Participant Councils will be through a contract with a 
locked-in rate negotiated with the Participants in a transparent manner with agreed margins and agreed costings. 

11. The EMRC has addressed the issue of competitive neutrality in paras 22 to 25 of its letter to the ACCC of 14 April 
2022 (Ref: D2022/06746).  

12. The EMRC uses the Secondary Waste Reserve primarily to fund resource recovery projects but from time to time 
has drawn on the reserve for other capital projects with the approval of Council. Contrary to Suez’s claim, the reserve 
is not used for funding operational expenses and they have not produced any evidence to support such a statement. 
The quoted resolution from 19 September 2019 that “the funding of bins, caddies and initial education/product 
marketing for member Councils will be funded through the Secondary Waste Reserve” is an approval for initial 
capital/set up costs for member Councils, not operational costs. As noted by the ACCC in its draft determination, 
“the EMRC runs surplus budgets, accumulates these surpluses in designated reserves and returns accumulated 
funds to Member Councils when appropriate”. 

13. Contrary to SUEZ’s claim about the EMRC’s ability to recover any collection activity losses through the member 
Council waste disposal, the EMRC member Councils pay a rate which is above the market rate but only because this 
includes a charge which goes to the Secondary Waste Reserve for funding capital projects related to resource 
recovery. If that charge is set aside, the member Council rate is very close to the commercial rate. Suez and other 
private operators have a veil of secrecy when it comes to disclosing their waste disposal rates compared to the EMRC’s 
requirement to advertise all rates- this is clearly not a level playing field. 

Please do not hesitate to contact me if there are any queries or if you require any further information. 
 
 
Your sincerely 

Marcus Geisler 
Chief Executive Officer 




