
 
 

 page 1 

 

 

 

 

 

 

 

Dalrymple Bay Coal Terminal Access Holders and 

Access Seekers 

 

 

Submission to the Australian Competition and Consumer 

Commission: Response to DBI Submission 

 

5 February 2021 

  



 
 

 page 2 

 

Contents 

1 Introduction and Context 3 

2 Overview 3 

3 QCA Regulation Does Not Remove the Need for Authorisation 4 

3.2 Authorisation complements the QCA regulation 4 

3.3 Improving negotiations does not undermine QCA regulation 5 

3.4 Authorisation does not prevent any benefits from individual bilateral negotiations 6 

3.5 The QCA anticipated and raised ACCC authorisation 6 

3.6 Authorisation will not interfere with the QCA's consideration 6 

3.7 DBIM is continuing to try to remove QCA regulation 7 

4 DBIM Asserted Refusal to Collectively Negotiate Does Not Remove Public Benefits 7 

5 Update on Status of Other Processes 8 

6 DBIM Submissions on Alleged Harm From Interim Authorisation 9 

6.1 Assertions about irreversible harm 9 

6.2 Assertion about formation of a 'buy-side cartel' 9 

6.3 Assertion about discriminatory collusion 10 

6.4 Assertion about information sharing in other competitive markets 10 

7 DBIM Submissions on Need for Interim Authorisation 11 

7.1 Basis for authorisation 11 

7.2 Negotiations cannot progress materially prior to the QCA's final decision 12 

7.3 Scope for delayed negotiations 12 

8 Timing of the application was appropriate 13 

9 Conclusion 15 

 

  



 
 

 page 3 

 

1 Introduction and Context 

This submission is provided on behalf of the Applicants for authorisation (AA1000541), being existing 

access holders and access seekers in respect of the Dalrymple Bay Coal Terminal (DBCT), located in the 

Port of Hay Point, south of Mackay in Queensland. 

It provides a response to the submissions received by the ACCC in respect of the applicants' request for 

interim authorisation, including the submission provided by Dalrymple Bay Infrastructure Management Pty 

Ltd (DBIM)1 of 29 January 2021. 

The Applicant's strongly reject DBIM's assertions about 'criminal cartel conduct', 'irreversible harm' and 

'material prejudice' and the various accusations made in DBIM's submissions about the Applicants being 

'disingenuous' and 'cynical'. 

The Applicants consider inflammatory language of that nature does no credit to DBIM, is not reflective of 

the approach one would hope for from an entity for which regulation will shortly be principally based on 

negotiation, and only serves to obscure the clear merits of the application. 

Accordingly, while the Applicants emphasise their strong disagreement with each of those 

characterisations, this submission focuses on respectfully addressing the limited substantive submissions 

DBIM has provided. 

Each of the submissions the ACCC has received from users or access seekers support the application, 

and those Applicants which have not lodged individual submissions hereby continue to confirm their 

strong support for the application and the need for authorisation and interim authorisation. 

2 Overview 

As discussed in the application and in this submission below, nothing in the submissions received by the 

ACCC provides valid reasons for not granting authorisation and interim authorisation. 

In relation to DBIM's submissions regarding the substantive case for grant of authorisation: 

(a) the existence of regulation by the Queensland Competition Authority (QCA) does not 

remove the need for authorisation – rather it is clear that authorisation will complement 

the form of regulation the QCA is proposing by involving transaction savings and 

enhancing the prospects of an informed and appropriate negotiated outcome occurring; 

and 

(b) consistent with the ACCC's previous positions, the public benefits that would arise where 

collective negotiations occur are public benefits justifying authorisation despite DBIM's 

current assertion it will refuse to collectively negotiate. 

In addition, the Applicants note that the arguments raised by DBIM largely reflect those raised by Port of 

Newcastle Operations Pty Ltd and rejected by the ACCC in granting coal producers the right to 

collectively negotiate for terms of access to the Port of Newcastle shipping channel.  For the same 

reasons those arguments should be rejected by the ACCC in this case and the authorisation granted. 

In relation to DBIM's submissions regarding the grant of interim authorisation: 

(a) interim authorisation remains required because of the likely imminent changes to the 

regulation of the DBCT service that will remove the reference tariff for the DBCT service 

and require the parties to negotiate access charges for DBCT;  

(b) it is not appropriate to delay authorisation until after the QCA's final decision when the 

removal of the reference tariff is now a near-certainty, and such a delay would leave a 

gap between the QCA's final decision and the ACCC's authorisation decision which the 

 

1 Formerly known as (and referred to in the application as) Dalrymple Bay Coal Terminal Management Pty Ltd or DBCTM 
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authorisation would not cover and remove any ability for the Applicants to properly 

prepare for the collective negotiation; 

(c) interim authorisation will clearly not have the anti-competitive impacts that DBIM asserts 

which involve unfounded assumptions that the Applicants will take unreasonable 

positions contrary to their own interest and engage in competition law contraventions; and 

(d) the timing of the authorisation application was appropriate as it was swiftly made by the 

Applicants as soon as reasonably practicable following it becoming evident that the QCA 

was proposing to approve a negotiate-arbitrate model for regulation DBCT charges. 

3 QCA Regulation Does Not Remove the Need for Authorisation 

DBIM's submissions on the substantive case for authorisation principally rely on a single point (repeated 

in a variety of different ways) - namely that DBIM considers that Authorisation should not be granted 

because the DBCT coal handling service is subject to some form of regulation by the QCA. 

That submission evidently relies on false logic because it: 

(a) assumes that an ACCC authorisation is necessarily incompatible with the QCA regime; 

and  

(b) fails to recognise that authorisation can provide demonstrable public benefits by 

complementing or improving the outcomes of the QCA regulatory framework (such as 

improving the efficiency and effectiveness of negotiations in the proposed negotiate-

arbitrate model). 

Contrary to DBIM's mischaracterisation of the application and its rationale, it is not necessary for the 

ACCC to find that DBIM is unconstrained by QCA regulation in order to determine to grant authorisation. 

The test for granting authorisation under section 90 of the Competition and Consumer Act 2010 (Cth) 

(CCA) is based on public benefits outweighing any public detriment, and is clearly not a test which can be 

answered in the negative simply because there is some form of regulation that applies to the service in 

question. 

The Applicants also reject DBIM's apparent suggestions that an ACCC finding that authorisation (that 

grants an exemption from certain provision of the CCA which the QCA is obviously not empowered to 

grant) can provide public benefits, involves the ACCC second guessing the QCA's approach. That is clear 

because the test in section 90 of the CCA for whether an authorisation should be granted under the CCA 

is different to what the QCA is considering under section 138 of the Queensland Competition Authority 

Act 1997 (Qld) (QCA Act).  

The grant of authorisation in these circumstances only requires that it will deliver net public benefits 

relative to the position which would prevail as a result of the QCA regulation on a stand-alone basis.  

Consistent with the comments above and in section 11.2 of the application, the Applicants consider that 

DBIM's arguments in respect of the relevance of QCA regulation do not justify opposing authorisation and 

should be rejected by the ACCC for the key reasons set out below: 

3.2 Authorisation complements the QCA regulation 

The Applicants note that a similar argument to that asserted by DBIM has previously been raised and 

rejected by the ACCC. 
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In the ACCC's determination to grant an application for authorisation of a number of coal producers to 

collectively negotiate with QR Network Pty Ltd in relation to below rail access which was subject to a QCA 

approved access undertaking, the ACCC stated (our emphasis added):2 

4.23 The ACCC does not consider that the Rail Access Undertaking replaces the need to 

negotiate the terms of access to the Below Rail Infrastructure. Instead, the ACCC 

considers that the Rail Access Undertaking and the Proposed Conduct are likely to 

complement each other. In particular, the ACCC considers that, absent authorisation of the 

Proposed Conduct, individual negotiations regarding the terms and conditions for below rail 

access are likely to result in a longer and more costly negotiation process for the Applicants and 

QR Network. 

4.24 Accordingly, the ACCC considers that significant transaction cost savings are likely to result from 

the Proposed Conduct, compared to a situation where the Applicants attempt to negotiate 

individually for below rail access. Therefore, the ACCC accepts that the collective bargaining 

arrangements are likely to deliver a public benefit in the form of transaction cost savings. 

The same reasoning equally applies to this application. 

The Authorisation applied for is not seeking to remove or replace the proposed QCA regulation.  

Rather it is seeking to complement the negotiate-arbitrate regime the QCA is anticipated to approve, by: 

(a) allowing for transaction cost savings through a collective negotiation (and, if needed, a 

collective arbitration) instead of numerous bilateral negotiations and arbitrations; and 

(b) enhancing the prospects of more efficient and appropriate outcomes in negotiations, 

particularly by allowing users to be better informed and resourced in such negotiations 

than would be the case where individually negotiating – thereby reducing the need for 

reliance on the 'backstop' of QCA arbitration.  

DBIM's suggestions throughout its submission that the parties who will benefit from collective negotiations 

are only sophisticated global mining companies, fails to appreciate the diverse nature of the Applicants 

which also contain single project Australian mining companies without specific managers with logistics or 

access regulation expertise, and the intended extension of the authorisation to all future users and access 

seekers.  

Clear public benefits derived from authorisation should not be ignored merely because it is asserted that 

a particular individual Applicant may derive less benefits than other smaller less sophisticated or 

resourced organisations. 

3.3 Improving negotiations does not undermine QCA regulation 

In addition, as noted in the application, the QCA's Draft Decision places significant emphasis on 

arbitration by the QCA as a 'backstop' to provide a constraint on DBIM's market power. However, under 

the 'negotiate-arbitrate' regulatory framework contemplated in the Draft Decision, the QCA will have no 

involvement in negotiations of access terms and pricing that occur before arbitration. 

Where: 

(a) it is recognised in the QCA's Interim Draft Decision and Draft Decision that there are 

challenges to a successful negotiation occurring due to factors like DBIM's market power, 

users/access seekers' lack of countervailing power (due to the lack of any competing 

service providers that could be switched to) and information asymmetry; and 

 

2 ACCC, Determination – Application for Authorisation A91278 to collectively bargain with QR Network Pty Ltd, 16 February 2012 at 

10 
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(b) the 'backstop' being relied upon by the QCA to constrain DBIM's market power has 

disadvantages in terms of costs, timing and uncertainty of outcome, 

the Applicants submit there is clear merit in the ACCC providing an authorisation that improves the ability 

of the users and access seekers to effectively negotiate the terms of the DBCT service in respect of 

DBCT during the negotiating period which would precede arbitration.  

Doing so is entirely consistent with the primacy of negotiations the QCA's Draft Decision is stated to be 

based on and in no way undermines the 'backstop' of QCA arbitration. 

3.4 Authorisation does not prevent any benefits from individual bilateral negotiations 

Contrary to DBIM's submissions, authorisation will not undermine or preclude the potential for bilateral 

negotiations or tailored access terms. 

To the extent that an individual user or access seeker genuinely considers that there are benefits that 

would be derived from an individual bilateral negotiation with DBIM, no user or access seeker will be 

compelled to participate in the collective negotiation – such that any benefits of an individualised or 

tailored approach will remain equally available.  

Of course, as discussed in the application, the Applicants consider it is extremely difficult to see such 

benefits arising in practice given: 

(a) all non-pricing terms are already contractually established for existing users (through 

existing user agreements) and practically established for future users (through standard 

access agreements in the QCA-approved access undertakings);  

(b) DBIM provides a single service at a common user 'turn of arrival' terminal without any real 

scope for customisation for individual coal producers; and 

(c) DBIM is continuing to seek socialisation of volume risks across users. 

3.5 The QCA anticipated and raised ACCC authorisation 

In the stakeholder forum that the QCA convened on 18 November 2020, in response to concerns raised 

by the Applicants regarding costs, inequality of bargaining power, information asymmetry and other 

issues, the chairperson of the QCA, Professor Flavio Menezes, expressly asked whether many of those 

concerns would be resolved or mitigated if the DBCT users had authorisation from the ACCC to 

collectively negotiate and the QCA undertaking compelled DBIM to engage in such collective negotiations 

with DBCT users and access seekers who wished to participate in collective negotiations. 

While the QCA is not empowered to grant an authorisation, that discussion during the stakeholder forum 

does demonstrate that the QCA members had considered how an ACCC authorisation would operate in 

conjunction with the undertaking the QCA was considering (and strongly suggests it was perceived as a 

possible complement as discussed in section 3.2 above). 

3.6 Authorisation will not interfere with the QCA's consideration 

In considering whether a draft access undertaking is appropriate, the QCA is required to have regard to 

any issue the QCA considers relevant,3 such that it is clearly open to the QCA to consider an ACCC 

authorisation as part of its consideration of DBIM's undertaking to the extent it considers it relevant. 

The Applicants have ensured that the QCA is fully aware of the authorisation process having 

foreshadowed their intention to lodge the application for authorisation in their 4 December 2020 

submissions, notifying the QCA following lodgement and ensuring the QCA was listed as an interested 

party. 

 

3 Section 138(2)(h) Queensland Competition Authority Act 1997 (Qld). 
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However, more importantly, given the matters noted in sections 3.2 to 3.4, it is clear that Authorisation 

would preserve any benefits that might arise from the negotiate-arbitrate model while mitigating identified 

concerns, such that grant of the Authorisation is unlikely to materially alter the QCA's determination. 

3.7 DBIM is continuing to try to remove QCA regulation  

The Applicants also note for completeness the oddity of DBIM opposing the authorisation on the basis of 

QCA regulation, while also simultaneously pursuing judicial review proceedings seeking to remove 

declaration (and therefore QCA regulation) of the DBCT service, in relation to which a decision of the 

Queensland Supreme Court is currently pending.4 

Until there is a decision of the Queensland Supreme Court rejecting those proceedings and the time for 

appeal by DBIM has expired or all avenues of appeal have also been rejected, there remains the 

possibility that the DBCT service will not be subjected to QCA regulation. 

Accordingly, it is critically important that interim authorisation is granted in advance of those potential 

circumstances occurring. 

4 DBIM Asserted Refusal to Collectively Negotiate Does Not Remove Public Benefits 

DBIM's other main submission is that, as it asserts it will refuse to engage in collective negotiations, it 

considers there cannot be any public benefits flowing from collective negotiations. 

However, that misinterprets how the ACCC assesses public benefits in the context of an authorisation. As 

the ACCC has previously recognised, the ACCC's role is to assess the public benefits that are likely to 

result from the proposed collective bargaining conduct where it is ultimately engaged in by the parties. 

That reflects the requirements of section 90 of the CCA which refers to the outcomes of the conduct. To 

take any other approach would mean all collective bargaining authorisations would simply be prevented 

by the counterparty asserting they would refuse collective negotiations. 

In that regard, the ACCC's recent statements in its determination to authorise collective negotiations in 

relation to the Port of Newcastle shipping channel service on this exact issue are instructive (our 

emphasis added):5 

4.20. In any event, PNO submits that the Proposed Collective Bargaining Conduct ‘will have no 

practical effect because it will not be engaging in collective negotiations with the Applicants.’  

4.21. The ACCC notes that upfront statements from ‘targets’ of proposed collective bargaining that they 

will not engage with a bargaining group does not mean there can be no public benefits from the 

proposed conduct.  

4.22. A collective bargaining authorisation granted by the ACCC, when it does not include a collective 

boycott, does not compel the target to deal with the group. It is not uncommon in these 

circumstances for the target to submit that they will not engage with the group, or that they 

would not change their standard terms in any event. However, the ACCC’s role is to assess 

the public benefits that are likely to result from the proposed collective bargaining conduct 

if it is engaged in by the parties.  

4.23. In addition, the ACCC considers that public benefits result from providing the opportunity 

for the collective bargaining group to form and attempt to collectively bargain, even when 

the target advises that it will not deal with the group.  

 

4 Queensland Supreme Court proceedings in DBCT Management Pty Limited v Treasurer and Minister for Infrastructure and 

Planning (Queensland) and Ors 

5 ACCC, Determination - Application for authorisation AA1000473 lodged by NSW Minerals Council and mining companies to 

collectively negotiate with Port of Newcastle Operations Pty Ltd all terms and conditions of access relating to the export of coal from 

the Port of Newcastle, 27 August 2020 at 20-21. 
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4.24. Generally, the ACCC considers that collective bargaining can result in public benefits by 

improving the efficiency of contracting between the ‘target’ and members of a collective 

bargaining group - for example, generating mutual benefits by reducing transaction costs or 

reducing information asymmetries between negotiating parties. 

Accordingly, DBIM's current assertions that it will not engage in collective negotiations are irrelevant to 

the assessment of public benefits. 

In addition, it remains possible that the QCA will require that the DBCT access undertaking be amended 

to compel DBIM to collectively negotiate. As discussed in section 3.5 above, that possibility was expressly 

discussed at the stakeholder forum convened by the QCA, and was clearly sought in the DBCT User 

Group's submissions to the QCA of 4 December 2020. 

For both of those reasons, the Applicants consider that the public benefits noted in the application which 

will arise where the proposed conduct is engaged in must be taken into account and will clearly justify the 

grant of authorisation. 

5 Update on Status of Other Processes 

As stated in the application for authorisation, the application was principally made because of likely 

imminent and adverse changes in the Queensland access regulation framework that applies to DBCT, 

which would remove the independently determined reference tariff that currently constrains DBCTM's 

market power. That removal will create the need for numerous bilateral negotiations (and potential 

arbitration) of terms of access to DBCT between DBIM and parties with no real bargaining power or 

alternatives to using DBIM's monopoly service at DBCT and in many cases facing real difficulties arising 

from resourcing, experience and information asymmetry in determining what will constitute an appropriate 

price. 

The removal of the reference tariff for the DBCT service can occur in two ways: 

(a) the QCA approving an access undertaking in respect of the DBCT coal handling service 

which does not provide for a QCA determined reference tariff – with the QCA's Draft 

Decision proposing to take such an approach; or 

(b) DBIM being successful in its judicial review application in relation to the Queensland 

Treasurer's decision to declare the DBCT coal handling service under the QCA Act – in 

which a decision remains pending and is anticipated to be handed down in February or 

March 2021. 

The Applicants note that on 3 February 2021, the QCA published a stakeholder notice6 advising that the 

final decision on the DBCT access undertaking 'will be delayed by a short period' but that the QCA 'intend 

to release the final decision on the 2019 DAU as soon as reasonably possible' and that the QCA 'remain 

confident that the timing of release of the final decision will allow sufficient time for the approval of a new 

access undertaking when the 2017 undertaking notionally terminates on 1 July 2021'.  

While that notice indicates that the QCA's final decision will no longer be made in February 2021 as 

previously advised, taking into account the minimum 60 day period that DBIM will have under the QCA 

Act to submit a new access undertaking reflecting the requirements of that final decision7 (that the QCA 

implicitly anticipates will end before 1 July 2021) and the confirmation of making a decision as soon as 

reasonably possible, it continues to confirm that the QCA's final decision should be expected in the near 

future (and well before the period in which a final ACCC decision on authorisation is anticipated to be 

provide). 

 

6 QCA, Stakeholder Notice – DBCT Management's 2019 Draft Access Undertaking, 3 February 2021 (available here: 

https://www.qca.org.au/wp-content/uploads/2021/02/qca-notice-on-timing-for-final-decision.pdf ) 

7 Section 134(2)(b) Queensland Competition Authority Act 1997 (Qld) 

https://www.qca.org.au/wp-content/uploads/2021/02/qca-notice-on-timing-for-final-decision.pdf
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As such, the Applicants remain concerned that the changes will be implemented imminently, and consider 

the need for interim authorisation remains clear and unaltered. 

6 DBIM Submissions on Alleged Harm From Interim Authorisation 

Each of the submissions made by DBIM on the alleged harm arising from interim authorisation are 

addressed below.  

6.1 Assertions about irreversible harm  

DBIM submits that the competitive harm it asserts will occur is irreversible and cannot be undone if 

interim authorisation was subsequently revoked as it alleges the Applicants would be highly likely to 

engage in tacit collusion post-revocation. 

To have any merit that submission requires that there would in fact be some competitive harm that is 

likely to arise during the period of interim authorisation, which is not made out in the circumstances of this 

application. 

In particular: 

(a) much of the information being shared is information which DBIM will be required to 

publish as part of the DBCT access undertaking, such that it would be available to all 

users and access seekers irrespective of interim authorisation; 

(b) it is not appropriate to simply assume (as DBIM suggests) that the very companies that 

have prudently sought an authorisation to ensure compliance, will be highly likely to 

simply engage in contraventions through tacit collusion in the event of revocation; 

(c) it is not appropriate to simply assume (as DBIM suggests) that participants in a collective 

negotiation would act contrary to their own interests by selecting an unreasonably low 

price cap at which they would collectively seek arbitration (given the high costs of 

arbitration and likely outcome of a higher price being determined in arbitration where the 

users/access seekers adopted that approach); and 

(d) where DBIM itself has the right to refer pricing to QCA arbitration where it believes the 

users/access seekers collectively negotiating are being unreasonable, the anti-

competitive impacts that DBIM asserts can be prevented. The same protections would 

equally prevent any competitive harm arising from tacit collusion. 

6.2 Assertion about formation of a 'buy-side cartel' 

First it should be noted that the use of 'cartel' and 'criminal cartel' language is non-sensical in the context 

of an authorisation which if granted confirms that the authorised conduct is not a prohibited cartel. Far 

from intending to engage in cartel conduct, the Applicants have sought authorisation to ensure there is no 

risk they may contravene competition law prohibitions. 

Leaving that language aside, DBIM appears to submit that the authorisation should not be granted 

because it should be expected that it will result in the Applicants agreeing an unreasonable fixed price 

and thereby make numerous arbitrations more likely. 

DBIM's theory that this will automatically result in the Applicants following the most unreasonable price 

advocated for by any user, does not stand up to any scrutiny given that: 

(a) users will have the right to seek bilateral negotiations where they consider that will 

produce a reasonable outcome; and  

(b) users will be highly incentivised to not to be dragged into unnecessary arbitrations 

(involving significant costs and on DBIM's theory presumably a higher 'reasonable' price) 

by being part of a collective pursuing unreasonable outcomes in negotiations.  
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Even if DBIM's theory was accepted, no anti-competitive harm can actually be caused by collective 

negotiation because DBIM itself has the right to refer pricing to QCA arbitration where it believes the 

users/access seekers collectively negotiating are being unreasonable, and such arbitrations will occur 

together under the terms of the authorisation and the existing user agreement. 

Finally, as discussed in section 3.4, because participation is voluntary, authorisation of collective 

negotiations will not undermine the theoretical benefits that DBIM asserts can arise from bilateral 

negotiations.  

6.3 Assertion about discriminatory collusion 

DBIM submits that authorisation will enable those users involved in collective negotiations to 

disadvantage those which are not. 

The Applicants strongly reject both that that will be the case, and that that is even possible. 

In particular, the Applicants note that: 

(a) the Applicants have clearly sought to express the authorisation so that it can apply to all 

existing or future users – there is no intention to exclude any existing or future user from 

joining in the collective negotiation; 

(b) existing users may ultimately be future access seekers for expansion capacity such that 

they are not incentivised to engage in such discriminatory collusion in any case; 

(c) as discussed in detail in the application, the terms of the 'evergreen' existing User 

Agreements are already established such that the price review is anticipated to only 

involve the pricing for access to DBCT – consequently it is clear that there is no basis to 

anticipate the price review resulting (by agreement or arbitration) in terms that 

disadvantage any other existing or future users or group of users; 

(d) contrary to DBIM's claims that interim authorisation could allow existing users to exert 

pressure with the threat of multiple arbitrations – the Applicants have sought authorisation 

for a single collective arbitration (because the Applicants themselves wish to avoid the 

extensive costs and management time that would be involved in multiple bilateral 

arbitrations) and, as discussed in the application, the existing user agreements provide 

for such arbitrations to occur together; and 

(e) DBIM's references to collusion to procure different treatment of the costs of expansion 

cannot occur in practice because the proposed access undertaking contains detailed 

provisions regarding the QCA determining the treatment of future expansions8 (i.e. 

socialisation or differential pricing) which the QCA would follow in an arbitration (and the 

parties to negotiations would know the QCA would follow). 

6.4 Assertion about information sharing in other competitive markets 

As stated in the application, the Applicants have no intention of sharing commercially sensitive 

information in relation to, or reaching anti-competitive arrangements in relation to, their activities in other 

markets. 

The Authorisation being sought would not cover such conduct. 

The Applicants take competition law compliance very seriously and will not put themselves in a position 

where they are at risk of contravening the CCA. Baseless submissions from DBIM that the Applicants will 

do so are not a basis for refusing authorisation. The very purpose of the Applicants applying for the 

Authorisation is, of course, to ensure CCA compliance.  

 

8 Section 5.12 and 11.8 DBIM 2019 Draft Access Agreement. 
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The Applicants also note that they would be legally advised during the collective negotiation, and for 

many applicants their own in-house counsel would have involvement, such that there would be protective 

measures to prevent anti-competitive arrangements forming in relation to other markets. 

It is acknowledged that section 120 of the QCA Act provides that in an arbitration the QCA must have 

regard to 'the value of the service to the access seeker or a class of access seekers or users'.9 However, 

the Applicants do not consider that requires disclosure of commercially sensitive input costs by each of 

the individual Applicants. The Applicants consider that this criterion refers to the economic value to users 

and access seekers in a competitive market (as a guide to determining an efficient and appropriate price 

for the service). In any case, in the context of a collective negotiation it would clearly not involve 

commercially sensitive information of individual users in the way DBIM asserts would be necessary, and 

would rather involve a higher level understanding of aggregate costs across the class of users. 

7 DBIM Submissions on Need for Interim Authorisation 

The Applicants strongly consider that the likely imminent changes in regulatory arrangements for the 

DBCT coal handling service, in the context of negotiations (and potentially arbitrations) now needing to 

occur with a monopolist in respect of the DBCT service for the first time, present a compelling need for 

interim authorisation. 

Each of the submissions made by DBIM in relation to the need for interim authorisation are addressed 

below. 

7.1 Basis for authorisation 

DBIM submits that authorisation should not be granted until the QCA's final decision in respect of the 

2019 draft access undertaking (the 2019 DAU) is made so that it is certain that there will cease to be a 

reference tariff.  

However, that submission suggests that there remains substantial uncertainty as to whether there will 

shortly cease to be a reference tariff in respect of DBCT. That does not appear to be consistent with the 

current status of the QCA's consideration of the 2019 DAU. 

As discussed in the application and in section 8 of this submission below, it is very clear from the Draft 

Decision and comments of QCA members in the stakeholder forum that the QCA is highly likely to 

approve an access undertaking without a reference tariff. The Applicants particularly note that that 

position is evidenced by the fact that there has been no discussion in any QCA decision document during 

the process to date of an estimate for such a reference tariff or even how such a reference tariff would be 

calculated.  

Because negotiations are anticipated to commence immediately upon provision of the QCA's final 

decision, it is not appropriate to wait until the QCA's final decision has occurred because: 

(a) that necessarily creates a timing gap between the QCA final decision and the ACCC 

authorisation decision, during which DBIM will (based on its own submissions) seek to 

progress negotiations where users and access seekers will not be able to collectively 

negotiate; and 

(b) that provides no opportunity for users and access seekers to collectively prepare for the 

anticipated negotiation – which is critically important to enhancing the prospects of an 

informed and efficient negotiation occurring. 

Such a delay in the grant of authorisation therefore creates a risk real of jeopardising the public benefits 

the authorisation would otherwise deliver.  

 

9 Section 120(1)(e) Queensland Competition Authority Act 1997 (Qld). 
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Postponing authorisation until after the QCA's final decision also provides no protection for the Applicants 

in the event of DBIM being successful in its judicial review application such that the DBCT coal handling 

service ceases to be declared without the QCA's final decision necessarily ever having been made.  

In addition, in the highly unlikely event the QCA was to determine a reference tariff, no harm would have 

been caused by the authorisation as there would be no matters to be collectively negotiated in those 

circumstances, and the ACCC could revoke the grant of interim authorisation. In that regard, the 

Applicants note that the ACCC's Authorisation Guidelines expressly recognise that the ACCC does not 

require the ACCC to determine whether the relevant authorisation test is, or is likely to be, satisfied at the 

stage of granting interim authorisation,10 such that interim authorisation should not be delayed for that 

purpose. 

7.2 Negotiations cannot progress materially prior to the QCA's final decision 

DBIM appears to submit that because the QCA is proposing (based on the Draft Decision) to specify 

certain elements which will form part of the DBCT charges (namely the depreciation methodology and the 

estimated remediation cost), pricing negotiations cannot be materially progressed prior to the QCA's final 

decision. 

As discussed earlier in this submission that does not provide justification for not granting interim 

authorisation in the current timetable proposed by the ACCC because: 

(a) as acknowledged by DBIM in their own submission, they have already sought to engage 

individual users and access seekers; 

(b) there is nothing that prevents DBIM from engaging with users and access seekers on the 

numerous other aspects of pricing prior to the QCA's final decision; 

(c) as discussed in section 5 above, the final decision of the QCA is anticipated to be 

provided in the near future; and 

(d) even if it is assumed that no negotiations will occur prior to the QCA's final decision, as 

discussed in section 7.1 that does not provide a rationale for deferring authorisation until 

after that decision because doing so necessarily: 

(i) creates a timing gap between the QCA final decision and the ACCC authorisation 

decision, during which DBIM is anticipated to want to progress negotiations 

where users and access seekers will not be able to collectively negotiate; and 

(ii) provides no opportunity for users and access seekers to collectively prepare for 

the anticipated negotiation – which is critically important to enhancing the 

prospects of an informed and efficient negotiation occurring, 

thereby jeopardising the public benefits which the authorisation would otherwise give rise 

to. 

7.3 Scope for delayed negotiations 

DBIM submits that interim authorisation should be refused because existing user agreements contain 

'true-up' provision which provide for backdating of price review outcomes which occur after 1 July 2021. 

There are a number of key reasons why that submission should not be accepted, including: 

(a) the price review provisions expressly provide that: 

 

10 ACCC, Guidelines for Authorisation of Conduct (non-merger), March 2019 at 55. 
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(i) the parties are to endeavour to reach agreement on the new charges if possible 

by no later than 1 July 2021;11 and  

(ii) where QCA arbitration occurs to request the arbitrator to progress the arbitration 

in conjunction with the process at the time for development of a new access 

undertaking (with the intention that the reviewed charges will be determined no 

later than the commencement of the new access undertaking),12 

such that the true-up provisions are clearly provided as a last resort – not provisions that 

are well designed to facilitate delayed negotiations; 

(b) the existence of the true-up provision does not mean (as DBIM submits) that no party will 

be commercially prejudiced by a delay. Many of the Applicants are existing users which 

need to continue to make investment and operational decisions where the future costs of 

utilising DBCT are a highly material factor. Periods of continuing uncertainty created by 

an unknown price are prejudicial to such users, even if there is a financial true-up; 

(c) the true-up clauses provide for interest to be payable on the true-up amount – which, in 

the context of DBIM seeking to raise prices, creates the risk for coal users of exposure to 

interest costs;13 and 

(d) the existence of the true-up provision in existing user agreements provides no assistance 

to access seekers who need to continue to make investment and project development 

decisions, and for which the published outcome of any earlier arbitrations will provide 

useful guidance in future investment decisions. 

8 Timing of the application was appropriate 

DBIM's final submission is that interim authorisation should be refused because the application could 

have been lodged earlier. 

That submission is sought to be supported by unjustified assertions about the timing of the Application 

being 'disingenuous', 'strategic' and 'cynical'. It is obviously disappointing for parties genuinely seeking to 

apply for authorisation to ensure compliance with competition law to be met with such false accusations.  

However, of greater substantive relevance, DBIM also presents a very selective view of the lead-up to the 

Application being submitted that the Applicants consider needs to be corrected so that the ACCC can 

appreciate the context for the ultimate timing of the application. 

The Applicants acknowledge that DBIM's initial draft access undertaking as submitted reflected a 

negotiate-arbitrate model. However, that form of regulation was proposed: 

(a) in the face of feedback from the users of DBCT (including the Applicants) that it would be 

inappropriate; and  

(b) a belief of such users that the QCA would not approve such a form of regulation given the 

QCA has always adopted a reference tariff model in all DBCT access undertakings (and 

in fact in all other coal-related monopoly infrastructure services that are regulated by the 

QCA). That belief in the inappropriateness of what was proposed was reflected in the 

initial DBCT User Group submissions. 

 

11 Clause 7.2(c)(i) Standard Access Agreement.  

12 Clause 7.2(c)(ii) Standard Access Agreement. 

13 Clause 7.2(c)(iii)(B) Standard Access Agreement. 
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Faced with such clear contention between DBIM and the users and access seekers to DBCT, the QCA 

published an Interim Draft Decision. However, the Interim Draft Decision was equivocal as to what form of 

regulation the QCA considered appropriate, and sought further submissions on the issue.  

For example the Executive Summary of the Interim Draft Decision stated:14 

Preliminary views 

Our preliminary view is that it is not appropriate to approve DBCTM's pricing model, as proposed, having 

regard to the statutory assessment criteria in the Queensland Competition Authority Act 1997 (the QCA 

Act). In particular, we consider that the pricing model:  

• does not provide a sufficient constraint on the ability of DBCTM to exercise market power in 

negotiations, which could result in prices above the efficient costs of service delivery 

• creates uncertainty, which could materially and adversely impact investment incentives. . 

We therefore consider that the proposed pricing model does not promote the economically efficient 

operation of, use of and investment in, the infrastructure by which the declared service is provided. 

Further, it does not appropriately balance the legitimate business interests of DBCTM with the interests of 

access seekers and access holders, and the public interest. 

On this basis, we consider that amendments are required to DBCTM's 2019 DAU, in order for it to be 

appropriate to approve. Our preliminary view is that DBCTM's 2019 DAU could be amended in one of two 

ways.  

Firstly, DBCTM could amend its proposed pricing model that does not include reference tariffs. We 

consider that it could be appropriate to approve a pricing model without reference tariffs where it features 

the following characteristics: 

• information provisions that facilitate negotiations, reducing the dependence on costly and time 

consuming arbitrations 

• arbitration criteria that constrain asymmetrical market power 

• arbitration criteria that do not impede competition for access to capacity 

• clear and efficient processes for negotiation and arbitration, and transparency around arbitrated 

outcomes. 

We have provided suggested amendments within this interim draft decision that seek to achieve these 

characteristics. 

Alternatively, DBCTM's 2019 DAU could adopt a pricing model with reference tariffs. Noting its previous 

and existing application in access undertakings for DBCT, we consider that a reference tariff model could 

be appropriate to approve. While recognising that reference tariffs are not without drawbacks, in the 

context of the 2019 DAU, we consider these drawbacks would be likely outweighed by the benefits of 

providing for a transparent and easy to understand reference tariff in the DAU. 

Next steps 

We intend to progress to a full draft decision, which will consider the appropriateness of DBCTM's 2019 

DAU as a whole. We will provide any further views in relation to the proposed pricing model in that full 

draft decision. 

We invite written submissions on this interim draft decision. Stakeholders are encouraged to provide 

focused, detailed responses to our preliminary views. 

 

14 QCA, DBCT Management's 2019 draft access undertaking – Interim draft decision, February 2020, iv-v. 
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The Applicants considered that the Interim Draft Decision clearly indicated that the QCA remained open 

to a reference tariff model ultimately being determined to be appropriate (and, if anything, appeared to 

suggest that a reference tariff model would be more advantageous). As a result, further substantial 

submissions were made by the DBCT User Group to the QCA in relation to the appropriateness of 

continuing a reference tariff. 

Consequently, to submit an authorisation application earlier in the process would have potentially been 

wasting the ACCC's time and asking the ACCC to consider a hypothetical situation. The Applicants 

consider that would have been inappropriate and not lodging an authorisation application at that stage 

should not be held against the Applicants. It is in fact clear from DBIM's recent submission (as discussed 

in section 7.1 and 7.2 above) that DBIM would have also then sought to stall any earlier application by 

asserting in response that the Application should not be considered at that stage in any case until the 

QCA had made a final decision. 

It was only in the October 2020 Draft Decision that the QCA provided a more definitive (albeit still 

preliminary and draft) view that it was proposing to approve a negotiate-arbitration form of regulation.  

Disappointed by the outcome of the Draft Decision, the Applicants requested the QCA urgently convene a 

stakeholder forum to allow the users and access seekers of DBCT to directly address the board of the 

QCA.  

A stakeholder forum was convened by the QCA on 18 November 2020. From the Applicants' perspective 

there were two important outcomes of that forum: 

(c) firstly the Applicants' strong impression from that forum was that the members of the QCA 

were minded to not require a reference tariff and, while there might be minor changes 

from the Draft Decision in relation to further protections, the final decision on the key point 

to not require a reference tariff was in effect now a very likely outcome; and 

(d) secondly, the chair of the QCA (Mr Flavio Menezes) asked in response to oral 

submissions made by the Applicants whether the perceived disadvantages could be 

overcome if authorisation was gained from the ACCC to permit a collective negotiation 

and the undertaking compelled DBIM to engage in such a collective negotiation where 

sought by users or access seekers.  

At this point it became clear to the Applicants that the removal of a refence tariff was no longer a 

hypothetical, but a highly likely imminent change, and that the QCA had contemplated the potential 

interaction of the access undertaking and an ACCC authorisation. 

As noted in the application, the Applicants then moved as swiftly as they could, taking into account the 

numerous users and access seekers involved and the need for internal approvals, to make the 

Application. 

Accordingly, the Applicants consider that the application was lodged as soon as was reasonably 

practicable following it becoming evident that the reference tariff was likely to be removed. Granting 

interim authorisation in those circumstances is entirely consistent with the ACCC's authorisation 

guidelines.  

9 Conclusion  

For the reasons set out above, the Applicants consider that interim authorisation and authorisation for 

collective negotiation (and where required collective arbitration) of access terms and pricing with DBIM 

should be granted (and there is nothing raised in the DBIM submissions which warrants doing otherwise). 

Please do not hesitate contact John Hedge of Allens on  or Ken Moore of Anglo American 

Metallurgical Coal (as current chair of the DBCT User Group) on the contact details provided in the 

original application if you have any queries in relation to aspects of this submission. 
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