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1 Introduction and Context 

This submission is provided on behalf of the Applicants for authorisation (AA1000541), being existing 

access holders and access seekers in respect of the Dalrymple Bay Coal Terminal (DBCT), located in the 

Port of Hay Point, south of Mackay in Queensland. 

As foreshadowed in the Applications' submission of 25 February 2021, it provides a response to 

submissions made by Dalrymple Bay Infrastructure Management Pty Ltd (DBIM) in relation to the 

substantive authorisation application. 

The Applicants consider it is clear for the reasons set out in the original application, this submission and 

their previous submissions of 5 February 2021 and 25 February 2021, that the public benefits of the 

proposed conduct materially outweigh the detriment (if any) that might be caused such that authorisation 

should be granted. 

For completeness, the Applicants note that they do not agree with much of how DBIM characterises their 

intent behind the negotiate-arbitrate regime, the outcomes of the draft decision on the undertaking 

process and Treasurer's decision on the declaration review, or the implications of those decisions for this 

authorisation. However, as discussed below, the vast majority of DBIM's submissions on these points are 

irrelevant to the task before the ACCC. The test for authorisation is different to the statutory tests 

considered in those processes, and net public benefits which satisfy that test can clearly arise with (or 

without) QCA regulation in place.  

2 Significant Public Benefits 

2.1 Overview of public benefits 

The Applicants submit there are clear public benefits which would arise from the conduct sought to be 

authorised (i.e. collective negotiations and, if required, collective arbitration). 

Those benefits principally consist of: 

(a) reducing transaction costs; 

(b) reducing information asymmetry; and 

(c) mitigating the inequality of the bargaining position that exists between DBIM and users 

and access seekers. 

Reducing transaction costs and information asymmetry are both well recognised as common public 

benefits assessed by the ACCC in the context of collective negotiations, including in the ACCC's 

authorisation guidelines.1 

Similarly, in the ACCC's recent Port of Newcastle authorisation determination, the ACCC noted that:2  

Generally, the ACCC considers that collective bargaining can result in public benefits by improving the 

efficiency of contracting between the 'target' and members of a collective bargaining group – for example, 

generating mutual benefits by reducing transaction costs or reducing information asymmetries between 

negotiation parties. 

Given the lack of any detriment that would arise from the proposed conduct, the Applicants consider that 

each of the benefits identified on their own are sufficient to justify the grant of authorisation. 

 

1 ACCC, Guidelines for Authorisation of Conduct (non-merger), March 2019, 44-45 

2 ACCC, Determination - Application for authorisation AA1000473 lodged by NSW Minerals Council and mining companies to 

collectively negotiate with Port of Newcastle Operations Pty Ltd all terms and conditions of access relating to the export of coal from 

the Port of Newcastle, 27 August 2020 (Port of Newcastle Authorisation Determination) at 21. 
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2.2 DBIM's asserted refusal does not exclude benefits 

Without restating all of the Applicants' previous submissions on this point in full, section 90 of the 

Competition and Consumer Act (Cth) (CCA) expressly requires that the ACCC assess the outcomes of 

'the conduct' sought to be authorised. 

It is therefore not in keeping with the plain statutory wording of the CCA to exclude benefits because 

DBIM simply claims that it will refuse to engage in any collective negotiation. It would also clearly be 

inconsistent with public policy to interpret the authorisation threshold in a manner that simply enables a 

monopolist to prevent authorisation by asserting it will refuse to collectively negotiate. 

The ACCC's previous statement of this principle in the Port of Newcastle authorisation decision3 is 

therefore consistent with the statutory test and entirely appropriate, particularly in the ACCC's recognition 

that: 

(a) the ACCC's role is to assess the public benefits that are likely to result from the proposed 

collective bargaining conduct on the basis it is engaged in by the parties; and 

(b) public benefits can result from providing the opportunity for the collective bargaining 

group to form and attempt to collectively bargain even where the target refuses to deal 

with the group (for example through the joint engagement of an economist to provide 

advice on appropriate pricing). 

Accordingly, all of the benefits that would arise from a collective negotiation (and where required 

collective arbitration) should be taken into account by the ACCC in assessing whether to grant 

authorisation irrespective of DBIM's stated intention to refuse to negotiate collectively. 

2.3 Information Asymmetry  

DBIM's submissions claim that collective negotiation cannot give rise to any benefit through resolving 

information asymmetry because, in DBIM's view, the ACCC should be required to assume that the QCA 

will not approve an access undertaking that leaves any information asymmetry unresolved.4 

The Applicants acknowledge that the access undertaking ultimately approved by the QCA is likely to 

include some information disclosure requirements which reduce some of the information asymmetry from 

that which would exist in the absence of regulation.  However, it is simply not the case that QCA 

regulation will eliminate information asymmetry (and therefore there will continue to be clear 

improvements in the extent of information asymmetry which will arise from the proposed conduct). 

That follows as: 

(a) the disclosure requirements of the access undertaking will mitigate, not remove 

information asymmetry because: 

(i) DBIM, as the entity which owns the terminal, will always have more information 

about its own costs than users – particularly in respect of matters like: 

(A) DBIM's efficient costs of capital; 

(B) DBIM's tax costs; 

(C) forecast / anticipated sustaining capital and expansion costs; and 

(D) corporate overheads, 

 

3 Port of Newcastle Authorisation Determination at 20-21. 

4 DBIM Submission, 12 February 2021 at [134] 
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all of which are highly relevant to the appropriate price for provision of the service 

where the underlying costs are incurred by DBIM without any visibility being 

provided as to DBIM's actual underlying costs; 

(ii) much of the forward looking information provided by DBIM will not have first been 

subject to scrutiny by the QCA (such that there will have been no consideration of 

efficiency, prudency or appropriateness) or calculated in a manner approved by 

the QCA; 

(iii) DBIM has made numerous submissions seeking to limit the disclosure that will be 

required under the access undertaking, including in submissions following the 

QCA's Draft Decision: 

(A) seeking to exclude from the undertaking information disclosure 

obligations to existing users;5 and  

(B) seeking to prevent existing users being provided with disclosure of the 

outcomes of arbitrations (whereas DBIM would obviously be a participant 

in all arbitrations and have access to all arbitration outcomes);6 and 

(C) seeking to restrict access seekers being provided with disclosure of the 

access charge determined in arbitrations whereas DBIM would obviously 

be a participant in all arbitrations and have access to all arbitration 

outcomes7; 

(b) the QCA itself has openly acknowledged that the proposed disclosure requirements for 

the negotiate-arbitrate regime will not resolve information asymmetry in the way that a 

reference tariff would, noting:8 

In general, we consider that while a pricing model with a reference tariff may have 

advantages in addressing the issue of information asymmetry, we are required to assess 

the 2019 DAU as proposed by DBCTM.  

and9 

we are not required to consider whether the amendments proposed by DBCTM are the 

'most' appropriate … it is not necessary for us to consider what hypothetical alternatives 

might otherwise have been adopted or might be preferable 

The Draft Decision is clearly premised on the QCA's view that in order for the undertaking 

to be approved information asymmetry does not need to be completely resolved (because 

the QCA appears to consider that arbitration as a back-stop sufficiently limits the extent to 

which DBIM can exercise its monopoly power);  

(c) in the absence of collective negotiations, there will be a very significant information 

disparity because DBIM will be a participant in all bilateral negotiations, whereas each 

user or access seeker will only be a participant in their individual bilateral negotiation; and 

(d) information disparity will only substantially increase over time as the pricing of more and 

more capacity at the terminal is resolved under the negotiate-arbitrate regime, DBIM will 

continue to have visibility of the most recent pricing across all users and how it was 

 

5 DBIM Submission, 12 February 2021 at [47]-[51], [63]-[64] 

6 DBIM Submission, 12 February 2021 at [47]-[51], [61]-[62] 

7 DBIM Submission, 12 February 2021 at [54] 

8 QCA, Draft Decision – DBCT Management's 2019 Draft Access Undertaking, August 2020 at 54. 

9 QCA, Draft Decision – DBCT Management's 2019 Draft Access Undertaking, August 2020 at 17. 
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calculated, and the historical information that DBIM is being required to disclose under 

the undertaking (relating to the QCA's previous approach) will become more outdated 

and far less useful to users and access seekers. 

Those points alone demonstrate the extent of information asymmetry that will continue to exist, and that 

public benefits will be provided by allowing users and access seekers greater prospects of overcoming 

that asymmetry by pooling resources, jointly instructing experts and sharing knowledge. 

At different points in its submissions, DBIM appears to suggest that all of the Applicants are significant 

mining companies with experience contracting logistics – such that they will not suffer from information 

asymmetry. However, those submissions: 

(e) misunderstand the nature of the Applicants (some of which are single mine companies, 

some of who are access seekers which have never accessed DBCT, and some of which 

have never accessed a port other than DBCT); and  

(f) ignore the differences in negotiating price with DBIM as a monopolist and negotiating 

contracts in competitive markets for other logistics services or mining inputs (where 

information asymmetry regarding efficient pricing can be overcome to a much greater 

extent by competitive tender processes where competition should produce an efficient 

price). 

In addition, the Applicants confirm that, they have other concerns with the extent and adequacy of the 

information disclosures that are proposed in the Draft Decision, as detailed in the submissions of the 

DBCT User Group to the QCA. However, it follows from the above that there are clear public benefits in 

relation to resolving information asymmetry without the ACCC having to determine whether it also shares 

those concerns. 

2.4 Reduction in transaction costs 

DBIM's submissions claim that transaction costs will increase from a collective negotiation due to alleged 

complexities of coordination and differences in users' individual circumstances.10 

However: 

(a) there will self-evidently be substantial cost savings from engaging a single legal adviser 

and single economist relative to each individual user having to be separately advised and 

represented – noting that there is 11 different existing users and further access seekers 

that would need advice, such that the costs of bilateral processes will be many multiples 

larger than collective processes; 

(b) it is clearly not the case that the Applicants can simply rely on the disclosures by DBIM 

(as their submissions appear to assert11) with only minimal economic and legal 

assistance and therefore avoid the anticipated much greater costs of bilateral 

negotiations given that: 

(i) much of the information disclosed is based on DBIM's proposals without any prior 

QCA scrutiny – such that users and access seekers will need to verify and 

substantiate the extent to which DBIM's proposal is reasonable and appropriate 

(noting that DBIM has been completely unwilling to provide any explanation to 

date of how it will calculate the price in the next pricing period); 

(ii) the Applicants are aware of significant disparities between the users' and DBIM's 

views of appropriate pricing from previous submissions to the QCA including in 

 

10 DBIM Submission, 12 February 2021 at [160]-[161]. 

11 DBIM Submission, 12 February 2021 at [154] 
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relation to previous reference tariffs (for example in 2015 in the process for 

consideration of what has become the current undertaking, DBIM initially sought 

a weighted average cost of capital (WACC) of 7.46%, relative to the WACC of 

5.84% initially proposed by the DBCT User Group)12 – and significant disparities 

between what DBIM considered appropriate and what the QCA is likely to 

ultimately determine appropriate (i.e. in that same 2015 process, the QCA's draft 

and final decisions found a WACC of 6.10% and 5.82% respectively);13 

(iii) an important part of understanding what will constitute an appropriate price in 

negotiations will be understanding the approach the QCA may be likely to adopt 

in a negotiation, such that it will be important for users to understand the likely 

legal interpretation and application of the QCA arbitration criteria which have 

never been applied by the QCA in a pricing dispute before; 

(iv) many of the users and access seekers do not have the in-house expertise to 

assess without external assistance what would constitute a reasonable and 

appropriate price (for a range of reasons including, for different Applicants, being 

a smaller privately owned coal producer, a single mine company which rarely 

needs to contract infrastructure access or not employing a specialist 

infrastructure or logistics manager); 

(v) as discussed in relation to information asymmetry above, DBIM's submissions to 

the QCA have actually sought to oppose obligation to disclose information to 

users being included in the access undertaking in respect of disclosure of 

information to existing users; and 

(vi) DBIM will clearly have legal and economic advisers – such that not obtaining 

such advice is likely to put users and access seekers at a comparative 

disadvantage in negotiations and any arbitration; 

(c) where the appropriate price of the common service to be provided through common 

infrastructure is the only issue to be negotiated (as provided for in clause 7 of the user 

agreements and acknowledged by DBIM14), it is difficult to see how the complexities 

DBIM asserts would actually ever arise; 

(d) DBIM's views about differences in services have been previously rejected with the QCA 

having previously determined that there is effectively a single core common coal handling 

service provided at DBCT;  

(e) the Applicants (through the DBCT User Group) have consistently stated in all 

submissions to the QCA that they see no benefit in customised terms – because they see 

no scope for materially different terms; 

(f) the Applicants (through the DBCT User Group) have provided common instructions to a 

single external legal adviser, economists and other technical specialists for submissions 

to the QCA in both the declaration review and multiple draft access undertaking 

processes without incurring significant coordination costs of the type DBIM speculates 

would necessarily arise or the appointment of a separate 'independent negotiator';  

(g) some of the Applicants have been recipients of previous ACCC authorisations for 

collective negotiations, including in relation to the Port of Gladstone, and strongly 

 

12 QCA, Final Decision – DBCT Management's 2015 draft access undertaking, November 2016 at 123 

13 QCA, Final Decision – DBCT Management's 2015 draft access undertaking, November 2016 at 123 

14 DBIM Submission, 12 February 2021 at [123] 
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consider collective negotiations did produce costs savings in those circumstances (even 

where there was greater complexity than would arise here due to the need for individual 

users to discuss complex non-price terms); and 

(h) DBIM's insistence that the value of the service to an individual user is an arbitration 

criterion which would complicate a collective negotiation – fails to acknowledge that the 

actual arbitration criteria in the Queensland Competition Authority Act 1997 (Qld) they 

refer to is the value of the service to 'the access seeker or a class of access seekers or 

users',15 such that the Applicants envisage the appropriate class for a collective 

arbitration will be all of the existing users and that criteria will be entirely compatible with a 

collective negotiation.  

Accordingly, it is clear that there will be substantial cost savings from a collective negotiation (and, if 

required, a collective arbitration), 

2.5 Bargaining Position  

It has been well established through the declaration review process and undertaking process, that: 

(a) DBIM is a monopolist with significant market power; 

(b) other coal terminals are not in the same market and do not provide any real competition 

for reasons including a substantial difference in supply chain costs, rail constraints, and 

differences in co-shipping and blending opportunities; 

(c) as a result of having no substitute services to potentially switch to, users and access 

seekers for DBCT have no countervailing power;  

(d) users have long term contracts, and significant sunk capital in operating coal projects that 

depend on continuing access, such that users cannot practically cease to acquire the 

DBCT service; and 

(e) no single coal producer is critical to DBCT, as there are 11 current users and socialisation 

of charges between them such that DBIM has revenue security irrespective of whether an 

individual producer continues to contract – whereas DBCT is essential bottleneck 

infrastructure for each producer without which it cannot economically export its coal 

production. 

As a result of those market dynamics, there is a serious imbalance in bargaining position between DBIM 

and users and access seekers for the terminal, which, without the conduct sought to be authorised, is 

likely to lead to inefficiently high pricing and adverse impacts on competition in dependent markets 

(including the coal tenements market considered in the declaration review process). 

DBIM asserts that because of QCA regulation there can be no benefits in relation to improving the 

outcomes of negotiations between DBIM and users/access seekers. 

However, once again, DBIM ignores that the QCA has chosen to apply a light handed regulatory regime 

with reliance on arbitration as a last resort backstop, and placed only very limited constraints on the 

negotiation that is to take place beforehand. 

While the anticipated QCA regulation will provide some limits on the extent to which DBIM will be able to 

exercise its monopoly power through the backstop of arbitration provided, it will do little to actually rectify 

the imbalance of bargaining position that will exist in the initial negotiation. That is largely because the 

threat of arbitration is not (without authorisation) a credible one, due to: 

 

15 Section 120(1)(e) Queensland Competition Authority Act 1997 (Qld) 



 
 

 page 8 

 

(f) the difficulties presented by information asymmetry (which will present difficulties for 

users and access seekers in assessing the merits of reaching agreement or seeking 

arbitration); and  

(g) the costs of a bilateral arbitration (which will be sizeable for each user, but incrementally 

immaterial for DBIM who will be able to rely on the same preparation work and advisers 

across each arbitration they are involved in). 

However, that imbalance would be mitigated where it was more credible for users or access seekers to 

seek an arbitration. A collective negotiation and arbitration reduces the costs for each individual user to 

the point that it becomes more credible for users and access seekers to seek a single collective 

arbitration, which in turn provides greater incentives for DBIM to propose more appropriate pricing and 

reach agreement in the initial negotiations. 

Accordingly, the Applicants submit that the conduct sought to be authorised also provides a public benefit 

by improving the bargaining position of users and access seekers in negotiations with DBIM and thereby 

enhancing the prospects of a more appropriate negotiated outcome, and thereby reducing the prospects 

of needing to refer pricing to the QCA for arbitration. 

3 No Detriment 

3.1 DBIM assertion about inherent detriment 

This section of DBIM's submissions simply does not reflect the criteria the ACCC is to apply under section 

90 of the CCA, which clearly expresses the test as being one of net public benefit not 'significant public 

benefit' or some other higher test.  

The Applicants trust in the ACCC to look past the DBIM's attempts to characterise something as criminal 

cartel conduct, where the Applicants have in fact intentionally applied for authorisation to ensure CCA 

compliance such that there is clearly no intent to commit a contravention. 

As previously noted in the Applicants' application for authorisation, collective negotiations are a common 

type of conduct that is authorised, including in numerous cases where coal producers are seeking to 

negotiate with a monopoly infrastructure provider. 

Those circumstances are properly recognised as typically giving rise to net public benefits and not being 

'inherently detrimental'. 

3.2 Prospects of negotiated outcomes 

The Applicants strongly disagree with DBIM's characterisation of the rationale for its negotiate-arbitration 

model. It is clear from the submissions made to the QCA, the commentary in DBIM's own prospectus and 

initial discussions that DBIM has had with users, that DBIM considers the light handed regime will allow it 

to increase prices.  

It was always possible to negotiate different terms under the reference tariff regulation model – but, 

tellingly, DBIM was never interested in offering terms that were sufficiently more attractive than the 

standard reference terms to convince users or access seekers to pay extra for different terms.  

In any case, it is clear that the collective negotiation and arbitration sought to be authorised should 

enhance the prospects of a successful negotiated outcome not make that less likely. 

As discussed in more detail in the Applicants' submissions of 25 February 2021, DBIM's hypothetical that 

participants will 'adopt the most aggressive and unreasonable position of the collective'16 and threaten 

multiple arbitrations to achieve a unreasonably low price is incredibly unrealistic. 

 

16 DBIM Submission, 12 February 2021, [179] 
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DBIM's underlying assumption is inconsistent with the Applicants' very purpose for seeking authorisation 

– which is to avoid the need and cost for multiple arbitrations, and users have strong incentives to reach 

an appropriate outcome in negotiations (as otherwise they will be subjected to costly arbitrations).  

DBIM asserts that collective negotiations would remove the ability to offer 'tailored outcomes'.  

However: 

(a) DBIM itself has expressly acknowledged in its submissions to the ACCC that the only 

matter to be negotiated is price; 

(b) Clause 7 of each existing user agreement makes it clear that the only matter to be 

negotiated in the price review for existing user agreements is price; 

(c) The price to be negotiated is for a common service provided by common infrastructure 

where all existing users are currently subject to socialisation of pricing – such that there is 

realistically no ability to customise the service provided; 

(d) The QCA has also expressly rejected DBIM's previous assertions about users being 

provide with different services; 

(e) If users or access seekers were genuinely interested in the type of contract variations 

DBIM raises, it is possible that a collective negotiation could expressly contemplate minor 

variations of that type (and different outcomes within the collective group that users or 

access seekers could opt into); and 

(f) Authorisation does not compel users or access seekers to collectively negotiate – such 

that if DBIM was able to convince a user or access seeker that it was better off in a 

bilateral negotiation because it could be provided a 'tailored' contract offering – 

authorisation would not prevent that from occurring, and the user would be incentivised to 

instead pursue such a bilateral negotiation. 

In other words, the Applicants consider there is little if any prospect of tailored outcomes arising and, in 

the unlikely event that a tailored outcome is both possible and seen as attractive by a user or access 

seeker (where DBIM will be asking for a higher price for any such terms), authorisation does not prevent 

that occurring. 

Accordingly, the Applicants submit that there is no evidence that authorisation will reduce the prospects of 

negotiated outcomes being achieved, and that should not be considered a detriment which might arise 

from the proposed conduct. In fact the contrary is the case, by mitigating the extent of information 

asymmetry and inequality of bargaining position, the prospects of reaching agreement in a collective 

negotiation are significantly higher. 

3.3 Prospects of arbitration  

Along similar lines, DBIM asserts that authorisation will result in unnecessary arbitrations on the 

assumption that the Applicants will collectively adopt an unreasonable pricing position in negotiations.17 

As discussed in more detail in the Applicants' submission of 25 February 2021 that assertion: 

(a) is inconsistent with the Applicants' very purpose for seeking authorisation – to collectively 

negotiate an appropriate price and if necessary have a single arbitration to achieve that 

price – so as to avoid the need and cost for multiple arbitrations; 

(b) assumes that threatening multiple arbitrations would be perceived to be a credible threat 

– which is inconsistent with DBIM's own submissions that QCA arbitrations will provide an 

 

17 DBIM Submission, 12 February 2021, [183]-[186] 
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appropriate price such that Applicants would know they will not achieve an unreasonable 

price through arbitration; 

(c) does not account for the fact that where a user had indicated they would only agree to an 

unreasonable position, other users and access seekers would be free to engage in 

bilateral negotiations such that they are not locked in to pursuing an unreasonable 

outcome (and knowing that, every user has incentives to propose reasonable outcomes); 

and 

(d) requires the ACCC to assume that the Applicants will act contrary to the rational and 

economic incentives they face by creating unnecessary arbitrations involving significant 

costs, including orders by the QCA to pay DBIM's costs of the unnecessary arbitration, 

and a loss in the arbitration (as the QCA would not approve an inappropriately low price). 

It should not be assumed that the Applicants will act unreasonably when there is no evidence that they 

will and it would be contrary to their own interests and incentives to do so. Accordingly, any detriment that 

is said to arise where that flawed assumption holds true should be rejected. 

3.4 Prejudice to other users or access seekers 

DBIM also asserts that authorisation would provide an opportunity for groups of users to collaborate in a 

way that could disadvantage other users or access seekers.18 

As discussed in more detail in the Applicants' submission of 25 February 2021 that assertion: 

(a) is inconsistent with the Applicants clear request that all future users and access seekers 

have the benefit of authorisation – there is no intention to exclude or prejudice any entity; 

(b) fails to acknowledge that: 

(i) the QCA undertaking specifically provides for the QCA to make price rulings 

about socialisation or differential pricing for expansions (and provides criteria for 

that decision); and  

(ii) that the clause 7 price review requires the review and any arbitration to have 

regard to the terms of the undertaking such that that QCA price ruling will be 

given effect to, 

(c) fails to acknowledge that DBIM will presumably not agree to something that prejudices 

future access seekers (and therefore DBIM's future investment in the terminal) or reflects 

a price below the efficient cost for providing the service, such that any hypothetical 

attempt of this nature would simply result in a QCA arbitration that would be lost by any 

user who sought to engage in such behaviour; 

(d) fails to acknowledge that an existing user can be an access seeker – such that they 

would not agree to a collective position that damaged access seekers; and 

(e) does not recognise that if this was actually a risk, the Applicants would not include access 

seekers (which they do). 

Again, it should not be assumed that the Applicants will act prejudicially to others when there is no 

evidence that they will, and the QCA regime clearly prevents that behaviour. Accordingly, any alleged 

detriment that is said to arise where such flawed assumptions hold true should be rejected. 

 

18 DBIM Submission, 12 February 2021, [187]-[194] 
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3.5 Contractual rights 

DBIM submits that the conduct sought to be authorised permits existing users to 'leverage open, with the 

threat of multiple arbitration, their existing contractual arrangements with DBIM' and thereby undermine 

freedom of contract.19 

Firstly, an arbitration clause in a contract which envisages the pricing reviews under existing user 

agreements being undertaking together does not 'undermine freedom of contract' – as that is a clause 

that DBIM agreed to when it executed the contract.  

Secondly, like all of DBIM's other assertions about threats of multiple arbitrations – that is inconsistent 

with the purpose and intent of the application. 

Thirdly, it is clear from clause 7 of the existing user agreements (and the standard access agreement), 

and DBIM's own submissions, that the only issue under consideration in the price review is price – such 

that it is not at all clear how any collective negotiation could lead to non-pricing terms being 'leveraged 

open'.  

Fourthly, the assertion that the Applicants somehow have the bargaining position to demand clauses be 

changed, is inconsistent with the reality of the parties respective bargaining positions (as discussed in 2.5 

above). Users are not going to make non-credible threats of multiple arbitrations for matters which go 

beyond price (such that they would lose the arbitration and it would be extremely costly for the users 

themselves to pursue). 

Finally, as discussed in more detail in the Applicants' submission of 25 February 2021: 

(a) clause 7 of the existing user agreements (and the standard access agreement) expressly 

envisages the price reviews under existing user agreements occurring in conjunction with 

one another; and 

(b) it is clear from the history and operation of the user agreements that they have always 

operated together and been intended to do so. 

Accordingly, there is no detriment of the type claimed by DBIM in these submissions. 

3.6 Risk of information exchange related to other markets 

As discussed in previous submissions, the Applicants are very conscious of ensuring compliance with 

competition laws and, if provided with authorisation, will not engage in sharing of competitively sensitive 

information in relation to other markets in the supply chain. 

The very purpose of applying for authorisation was to ensure that compliance. 

No credit should be given to DBIM's assertions of a 'real risk' of improper information exchange when: 

(a) every Applicant is well aware of the need for competition law compliance; 

(b) the personnel who represent the Applicants in the DBCT User Group are (with one 

exception) not directly involved in coal sales and marketing operations – rather they are 

infrastructure and logistics managers, lawyers or commercial managers with other 

responsibilities; 

(c) the Applicants are legally advised, and a number of Applicants have their in-house legal 

team involved in any conduct of the DBCT User Group, and the Applicants would not be 

meeting in the absence of their legal adviser, such that the ACCC should have comfort 

that there are strong controls around collective negotiations not giving rise to competition 

law risks in other markets. 

 

19 DBIM Submission, 12 February 2021 [195]-[197] 
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Accordingly, the Applicants submit there is no basis for DBIM's submissions that improper exchange of 

competitively sensitive information is a risk. 

4 Appropriate Term of Authorisation 

DBIM's submissions oppose the granting of authorisation for the proposed term until 30 June 2031, and 

seek that any authorisation be limited to the current 5 year pricing period. 

However, the basis for that opposition is based on a series of assumptions, namely: 

(a) that the only basis on which the ACCC can grant the authorisation is a determination that 

the anticipated existing access undertaking will not provide a sufficient constraint on 

DBCTM exercising market power;  

(b) that there will continue to be an access undertaking in respect of the DBCT service in 

respect of the second 5 year pricing period (which relies on the DBCT service continuing 

to be declared); and 

(c) the QCA would only approve an undertaking in the second 5 year pricing period which 

negated any benefits that the authorisation would otherwise deliver. 

As noted previously (and above in this submission), while the Applicants have serious reservations about 

the appropriateness of the anticipated access undertaking, there are clear public benefits that justify the 

granting of authorisation without the ACCC needing to determine that the undertaking does not constrain 

DBIM's market power. In particular, transaction cost savings and mitigating information asymmetry justify 

granting authorisation even if it is considered that the access undertaking arbitration regime will provide a 

back-stop against monopoly pricing. 

It is also clear that DBIM is continuing to seek deregulation of the terminal, such that the timing of QCA 

undertakings may cease to be relevant. 

The Applicants have sought a term beyond this pricing period to ensure that the negotiations for the next 

pricing period are properly covered within the scope of the authorisation. 

That is important because – as DBIM has itself noted in its submissions – it is possible under the terms of 

clause 7 of the user agreements for pricing not to be determined by the start of the next pricing period, 

with the ultimately agreed or arbitrated price then being backdated.  

The Applicants have serious concerns that where authorisation is only granted for the limited period that 

DBIM is seeking, that there will be no protection if negotiations or an arbitration continued past 30 June 

2026 (and in fact will provide perverse incentives for DBIM to not reach a resolution prior to 30 June 

2026). Where (as is the case currently) price is not resolved near the end of the pricing period, the limited 

period proposed by DBIM would practically force the Applicants to reapply for authorisation to ensure that 

if negotiations or arbitrations continued after 1 July 2026 there would still be an authorisation in place, 

despite the fact that there has been no change in circumstances. 

The Applicants submit that is not an appropriate outcome.  

DBIM's proposed shorter term would also raise questions around the application of the authorisation to 

any collective negotiation of price, which results in an agreed price for a longer term than the initial 5 year 

pricing period. 

The only circumstance which could change which would remove the need for authorisation is if a 

reference tariff is provided – and where that occurs the authorisation would effectively become dormant 

because all price reviews would simply adopt the reference tariff as has occurred in previous pricing 

periods, such that there could be no detriment arising from the authorisation. 

Accordingly, the Applicants continue to consider that the term of authorisation applied for is appropriate. 
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5 Redacted materials 

The Applicants note that parts of DBIM's submissions have been redacted and not provided to the 

Applicants, such that they have not had an opportunity to respond to any assertions DBIM makes in those 

sections. 

If there is anything in those materials that would lead to the ACCC taking a adverse position on 

authorisation, the Applicants consider that procedural fairness requires that they should be provided with 

the opportunity to address those matters. 

6 Conclusion  

For the reasons set out above, the Applicants submit that there are clear net public benefits which would 

arise from the collective negotiations and collective arbitrations sought to be authorised, including: 

(a) reducing transaction costs ; 

(b) reducing information asymmetry; and 

(c) improving the bargaining position of users and access seekers for DBCT and therefore 

enhancing the prospects of negotiations delivering more efficient and appropriate negotiated 

outcomes, 

and very limited (if any) detriment.  

Accordingly, the Applicants submit that authorisation should be granted without conditions for the full 

period sought. 

Please do not hesitate contact John Hedge of Allens on  or Ken Moore of Anglo American 

Metallurgical Coal (as current chair of the DBCT User Group) on the contact details provided in the 

original application if you have any queries in relation to aspects of this submission. 




