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Dear Ms Philp and Ms Matthiesson 
 
Australian Energy Council – Application for authorisation – AA1000502 
 

We refer to the Australian Energy Council's (AEC) application for authorisation dated 17 April 2020 as 
supplemented by further information provided on 23 April 2020 (Application), the interim authorisation 
granted on 1 May 2020, and to the discussions between the AEC and the ACCC during the regular update 
call on 7 July 2020. In that update call, the ACCC requested that the AEC provide the ACCC with an update 
on whether there is an ongoing need for authorisation and if so, whether the Application should be narrowed.  

In summary, given the ongoing health and economic impacts of the pandemic and the difficulties that may be 
faced by energy consumers in the coming months as other government and industry based financial 
assistance comes to an end, the AEC considers that there is an ongoing need for authorisation. However, 
the AEC also considers it is appropriate that the scope of the Application be narrowed to reflect the changed 
circumstances since the Application was lodged and interim authorisation was granted. Annexure A to this 
letter contains proposed amendments to the definition of 'Proposed Conduct' and associated aspects of the 
Application.  

The AEC requests that the ACCC accept its proposed amendments to the Application. If the ACCC accepts 
this request, the AEC also submits that it would be appropriate for the scope of the interim authorisation 
dated 1 May 2020 to be narrowed to a corresponding extent. 

1 Reliance on interim authorisation to date 

To date, the primary benefit of the interim authorisation is that it has facilitated open and frank discussions 
among participating retailers about the economic challenges facing customers and the support they require, 
both now and in the coming months. In particular, after interim authorisation was granted on 1 May 2020, the 
AEC facilitated round table discussions among members and other participating retailers in which retailers 
shared their views and experiences in relation to customers facing hardship during the pandemic, including:   

• impacts of the pandemic on residential, small business and commercial/industrial customers 
immediately, in 3 months' time and in 6 months' time;  

• changes in the number and type of customer engaging with retailers about financial or other 
assistance with their energy bills during the pandemic; 
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• the types of financial and non-financial support currently being offered to customers, views on the 
type of assistance that is most beneficial to customers in this environment and whether it varies by 
jurisdiction, fuel type or some other customer characteristic;  

• whether proactive support today would mitigate the need for other assistance in future; 

• the optimal approach to delivering customer assistance in this environment and whether support can 
be delivered online; and 

• whether the networks relief package announced by Energy Network Australia would support retailers 
to deliver optimal customer support or whether changes to that package were desirable.   

This information was shared among participating retailers for the purposes of developing an industry 
customer relief package, to build on existing customer support mechanisms at the individual retailer level. 
These round table discussions ultimately identified that:  

• customers have been well supported by retailers since the beginning of the pandemic, including as a 
result of retailers complying with the principles in the AER's Statement of Expectations;  

• there has been an increase in the number of customers seeking payment plans and bill deferrals, but 
not as significant an increase as originally anticipated; 

• there was not as yet a case for additional industry level protections being offered to customers given 
the support being offered by individual retailers;  

• there was a need to improve customer engagement about the support available. For example, the 
discussions identified that customer calls were taking longer than usual because many customers 
who were engaging with their retailer were 'newly vulnerable', had not previously sought assistance 
with their energy bills and were not familiar with the types of assistance offered by retailers; and 

• the most severe economic impacts for many customers are likely to occur in the coming months 
when government stimulus and other industry based support (eg, mortgage repayment holiday) 
decreases.  

Following these roundtable discussions, the AEC developed an Approach Paper which was shared with a 
range of stakeholders, including energy companies, consumer groups, state and federal departments with 
responsibility for energy and energy regulators such as the AER, the ACCC and the ESC. The Approach 
Paper asked for comment on whether the description of customer experience detailed in the paper was 
accurate, whether the types of retailer support being offered to date were sufficient and whether any further 
steps are required to protect customers. To date, stakeholders have largely agreed with the views expressed 
in the Approach Paper but have recommended ongoing collaboration between retailers and consumer 
advocates in relation to customer relief as the pandemic continues to evolve. In addition to enhanced 
communication of the customer support which is available, some stakeholders have also recommended:  

• developing a best practice approach to customer engagement without disconnections; and 

• consideration of whether there may be behavioural benefits (ie, greater customer uptake) if customer 
support is described and promoted as COVID specific, rather than customers being directed towards 
existing hardship policies.     

2 Public benefits of the interim authorisation to date  

Although discussions to date have not identified a need for additional industry wide protections over and 
beyond what retailers are already offering independently (at this stage), the AEC considers that material 
public benefits have nonetheless flowed from the interim authorisation and will continue to flow if 
authorisation is granted. The AEC submits that the public benefits outlined below support the ongoing need 
for authorisation. In particular:  
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• First, while the round table discussions described above were high level in nature, they were taking 
place for the purpose of retailers collectively identifying what further support (including potentially 
price related support such as discounts or rebates) might be offered to those customers. 
Accordingly, retailers would not have held these discussions without the protection of the interim 
authorisation. There is, in the AEC's view, a material public benefit in industry having been able to 
openly discuss and collectively identify the customers most likely to be impacted by the pandemic 
and whether existing customer support is sufficient. The pooling of retailers' experiences in this way 
gave all participating retailers a better and richer understanding of actual and potential customer 
impacts. These insights, as identified in the approach paper, have then been able to be shared with 
consumer groups, government and other stakeholders, creating an industry-wide snapshot of the 
impacts of the pandemic that would otherwise not have existed. The AEC submits that there is a real 
public benefit in retailers being able to continue to share such information under the authorisation. 
Although in practice the information shared among retailers was high level rather than detailed in 
nature, the AEC submits that this demonstrates that retailers only shared the information that needed 
to be shared for the purpose of the exercise and that the potential for public detriment is extremely 
limited.  

• Second, if those discussions had identified a need for additional protections, retailers would have 
been able to quickly agree on additional minimum protections for customers. In short, there was a 
public benefit in retailers being able to collectively agree on urgent customer relief if required.    

• Third, ongoing discussions among retailers about the customers most affected by the pandemic will 
assist the AEC in their ongoing engagement with consumer groups and planned communications 
campaign about available customer protections. For example, a consensus among retailers that 
particular post codes or cultural communities were being impacted by the pandemic would assist the 
AEC to highlight these concerns to relevant consumer groups and to direct its communications 
campaign (including on social media) in a more targeted fashion.  

• Fourth, authorisation would allow the AEC to collect and aggregate the data of participating retailers 
to enable the AEC and its members to identify the success or otherwise of its proposed 
communications campaign about protections available to consumers. This would enable them to 
both refine the communications campaign over time to improve customer uptake, or indeed develop 
additional customer protections at an industry level if required.  

• Fifth, retailer discussions about customer impacts are ongoing and the need for additional industry 
wide protections may well change in coming months depending on how the economic impacts 
evolve. As demonstrated by the position in Victoria, Australians may face additional periods of 
lockdown, with significant implications for individual businesses and Australia's economic recovery 
more generally. In addition, and as identified in the approach paper, customers are likely to face 
greater difficulty paying their energy bills when existing government and industry protections are 
removed or reduced (eg, the JobKeeper program, the higher JobSeeker payments, the deferral of 
mortgage repayments, the moratorium on evictions etc) and higher Winter bills begin to be issued. 
Accordingly, although retailers at this stage have not considered a collective package to have been 
necessary, there is a material continuing public benefit in retailers retaining the ability to collectively 
agree on urgent customer relief if the circumstances of the pandemic change.  

In summary, the AEC submits that there are material public benefits in retailers being able to have ongoing 
discussions about the effects of the pandemic on their customer base, the sufficiency of existing customer 
protections and whether additional protections are required. These discussions would not occur without 
authorisation, meaning that retailers would independently assess customer impacts and the need for 
additional customer protections based on their own data, which is necessarily incomplete. The AEC further 
submits that no public detriments have arisen to date and that the potential for public detriment in future is 
negligible. In particular, discussions and cooperation between retailers can only take place for the purpose of 
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offering minimum levels of customer relief to customers affected by the pandemic, the AEC has regularly 
reported to the ACCC and the AER on all material developments and the AER will be notified of any 
meetings where a proposed customer relief package is to be discussed or agreed upon.  

3 Ongoing need for authorisation 

As identified in the approach paper, the AEC considers that there is an ongoing need to have sector-wide 
capacity to deliver and communicate optimised, flexible and scalable support to impacted customers. 
Accordingly, the AEC considers that there is an ongoing need for authorisation to ensure that industry can 
continue to openly discuss customer impacts and customer support and agree on collective measures 
urgently if needed. This is discussed in further detail below.    

(a) Identification of customers in need 

As identified above, the ability of retailers to share information and reach a collective view on the 
customer groups most impacted by the pandemic has been a primary benefit of the interim 
authorisation to date. These collective discussions have ensured that industry and other 
stakeholders have been able to assess the need for an industry relief package using a data / 
evidence based approach. The AEC does not consider that retailers would have been able to hold 
these open discussions without the protection of the interim authorisation. Accordingly, the AEC 
considers that the ability to share information and reach agreement on the customers most likely to 
be facing financial difficulties as a result of the pandemic and reach agreement as to the need for 
any industry relief package remains important.  

In particular, there is a clear ongoing public benefit in retailers collectively being able to identify 
classes of customers facing financial difficulties (or likely to face financial difficulties as the pandemic 
evolves) and being able to 'front-foot' communications with those customers. Although the 
information shared by retailers under the authorisation has to date been high-level, the AEC's ability 
to collate that data and engage with consumer advocates as to their views of the pandemic has 
materially enhanced retailers' collective perception of customer experiences of the pandemic. This is 
likely particularly important for smaller retailers who may otherwise have less visibility into the 
broader scope of customer experiences. On an ongoing basis, this sharing of information will 
continue to allow the AEC and retailers to engage in communication with their customers on a more 
targeted basis (for example, geographically or based on customer profiles) than would otherwise be 
possible.  

(b) Payment plans, bill deferrals, disconnections 

The application for authorisation was made prior to any collective discussions or communications 
among participating retailers. With the benefit of discussions to date, the AEC does not consider that 
there is likely to be a need for industry to agree on financial relief such as discounts or rebates. Such 
relief may be better discussed and agreed between individual consumers and retailers. However, as 
economic circumstances evolve, there may well be a need for industry to agree on common 
approaches to payment plans, bill deferrals or deferral of disconnections (as informed by any 
extension of or amendments to the AER's Statement of Expectations). The AEC considers that these 
are matters which could more readily be agreed upon and communicated at an industry level. 
Accordingly, the AEC submits that an ability to agree on a more limited category of financial and non-
financial assistance (being common approaches to payment plans, bill deferrals or deferral of 
disconnections) remains an important part of the application for authorisation. Further, as the recent 
situation in Victoria indicates, the pandemic situation can evolve quickly, which reaffirms the clear 
public benefit in retailers retaining the ability to act urgently if circumstances arise.  

(c) Engagement with networks and cross-sector collaboration  

The Networks Relief Package detailed in the Application was an effective mechanism while it was in 
force, and the AEC notes that although a collective approach to implementing the Package was 
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covered by the interim authorisation, retailers and networks ultimately engaged on an individualised 
basis. The Package has now expired and therefore discussions and agreements relating to it no 
longer need authorisation. 

On the other hand, the AEC considers that collective retailer engagement with networks may still be 
required to ensure that customers are effectively protected as the pandemic continues. In particular, 
as discussed with the ACCC on 7 July 2020, tariff optimisation mechanisms and resetting customer 
demand profiles are two examples of retailer/network engagement that could benefit customers 
facing financial difficulties. There would be a benefit in retailers being able to engage collectively with 
networks in the design of any future networks package. This was not possible previously as the 
networks package was developed prior to any authorisation being in place in relation to retailers.   

Accordingly, even though the Networks Relief Package has concluded, the AEC considers that the 
continued ability for retailers to collectively engage with networks would be of clear benefit in the 
coming months.  

4 Proposed narrowing of Application and revocation/regranting of interim authorisation 

Annexure A to this letter contains draft amendments to the definition of Proposed Conduct for the ACCC's 
consideration. The AEC suggests that the same conditions which apply to the interim authorisation also 
apply in respect of the final authorisation. The AEC has included these conditions as part of the definitions of 
Proposed Conduct.   

The AEC is happy to discuss further any of the points raised in this letter with the ACCC.  

Yours sincerely 

 
Rosannah Healy 
Partner 
Allens 

 
T  
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Annexure A: Narrowed Definition of Proposed Conduct  

3.2  The Proposed Conduct 

The AEC and AEC Members consider that there are significant public benefits in working together to 
discuss and agree upon minimum financial and/or other relief measures for customers facing 
financial distress as a result of the COVID-19 pandemic. This includes, but is not limited to, 
discussing the Networks Relief Package with the ENA and implementing the package in as 
consistent a manner as possible. Accordingly, the AEC, AEC Members and Notified Non- Members 
seek authorisation to: 

(a) share information, discuss, and in due course enter into and/or give effect to any contract, 
arrangement or understanding between them, or engage in any conduct; 

(b) which has the purpose of providing financial and/or other relief to retail energy customers 
facing financial difficulties as a result of the COVID-19 pandemic, including residential 
customers and business customers of any size;. 

(b)(c) provided that no such contact, arrangement, understanding or conduct is (or contains one or 
more provisions that are) materially inconsistent with relevant applicable principles set out in 
the AER's 'Statement of Expectations of energy businesses: Protecting consumers and the 
market during COVID-19' dated 9 April 2020 (as amended, extended or replaced by the AER 
from time to time). 

This includes, but is not limited to, jointly discussing and implementing the Networks Relief Package 
(including any variations to the Networks Relief Package that are agreed with the ENA and/or its 
members) 

(the Proposed Conduct). 

The Proposed Conduct is limited to: The AEC and AEC Members consider that there is an evolving 
need to take an industry wide approach to customer relief during the pandemic. Pending the ACCC's 
decision on authorisation, the AEC and AEC Members have not yet determined the precise form that 
customer relief might take and how eligible customers might be defined. However, examples of the 
Proposed Conduct that might occur, depending on how the pandemic evolves, include: 

(a) discussing and, agreeing and implementingon the residential and business customers likely 
to be facing financial difficulties as a result of the pandemic;    

(a)(b) discussing, agreeing and implementing a consistent minimum approach to customer relief, 
limited to bill deferrals, payment plans and/or deferral of disconnections; 

(i) financial customer relief such as discounts, rebates, or bill deferrals, fees or payment 
plans, including how to identify residential and businesses customers likely to be 
facing financial difficulties as a result of the pandemic; 

(ii) discussing, agreeing and implementing a consistent minimum approach to other 
customer relief, such as deferral of disconnections; 

(b)(c) if relevant, discussing, agreeing and implementing with ENA and its members any further 
networks relief package, providing the AEC provides the ACCC with 24 hours' notice of any 
meeting in which a proposed networks relief package which relies on the interim 
authorisation is expected to be discussed or entered into; possible modifications to the 
Networks Relief Package if appropriate to ensure that it effectively targets customers most 
likely to be experiencing financial difficulties as a result of the COVID-19 pandemic; 

(c) without limiting (a), discussing, agreeing upon and implementing a consistent minimum 
approach to implementing the Networks Relief Package and any modifications to it, including 
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adjustments to energy bills for eligible customers such as discounts, rebates or deferrals of 
bills; 

(d) discussing, agreeing and implementing common processes for delivering any of the above 
customer relief (including, but not limited to, a settlement process for payments to networks 
under the Networks Relief Package) or communicating the customer relief that is available; 
and 

(e) discussing and agreeing with state, territory and federal governments any of the above. 

Importantly: 

• AEC Members and Notified Non-Members would not be discussing, sharing information or reaching 
agreement on their usual retail prices for electricity or gas. In so far as discussions, information 
sharing or agreements relate to retail prices, it would only be for the purposes of implementing 
financial relief for customers suffering financial hardship; 

• whether AEC Members or Notified Non-Members participate in the Proposed Conduct is not 
mandatory. AEC Members and Notified Non-Members will be able to opt in or out of the Proposed 
Conduct at any point during the period of authorisation; 

• any financial and other relief arising from the Proposed Conduct will comprise minimum standards of 
relief, and it will be open to AEC Members and any Notified Non-Members to provide their customers 
with more generous and/or tailored relief; 

• the AEC will provide the ACCC/AER with at least 24 hours’ notice of any meetings (including by 
telephone or video link) where material proposed decisions, contracts, arrangements or 
understandings which rely on the authorisation are expected to be discussed, made or entered into, 
including details of what is intended to be discussed at this meeting. An ACCC/AER representative 
may attend any such meeting; 

• the AEC will provide regular updates to the ACCC/AER regarding the type of information which has 
been shared between some or all AEC Members and Notified Non-Members, in reliance on the 
authorisation, as well as material developments in relation to the Proposed Conduct and all material 
decisions made as part of engaging in the Proposed Conduct (including any material contracts and 
agreements made and understandings entered into). The AEC will provide any such updates by way 
of regular meetings with the ACCC/AER, at times to be determined by agreement between the AEC 
and the ACCC/AER upon the ACCC/AER's request;  

• the AEC, any AEC member and any Notified Non-Member involved or proposing to be involved in 
the Proposed Conduct must promptly provide any further information about the Proposed Conduct or 
compliance with any conditions imposed on the authorisation that the ACCC requests from time to 
time; 

• the AEC will notify the ACCC of the terms of any financial relief and other measures arising from the 
Proposed Conduct at least 24 hours before it is implemented, including at a minimum: 

• a description of the proposed minimum financial or other relief agreed to; 

• the criteria for identifying eligible customers; 

• the AEC Members and/or Notified Non-Members who have opted to offer the proposed 
minimum financial or other relief; and 

• when the proposed minimum financial or other relief will be made available to eligible 
customers; and 

• any contract, arrangement or understanding entered into in reliance on the authorisation must 
provide for its immediate termination if the Authorised Conduct is no longer, and all conduct giving 
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effect to any such contract, arrangement or understanding must cease upon its termination, other 
than: 

• any provisions dealing with ongoing confidentiality obligations; or 

• any commitments made to residential or business customers by AEC Members or Notified 
Non-Members including, without limitation, payment plans or bill deferrals. 

• the Proposed Conduct is a temporary measure to assist energy users facing financial difficulties as a 
result of the COVID-19 pandemic. Authorisation is only requested for 12 months. 

 




