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15 May 2020 

BY EMAIL ONLY 
 
Susan Philp 
Director | Adjudication  
Merger & Authorisation Review Division 
Australian Competition & Consumer Commission 
23 Marcus Clarke Street 
Canberra ACT 3000 
adjudication@accc.gov.au 
 
Copy to: emma.stiles@accc.gov.au | sophie.matthiesson@accc.gov.au  | susan.philp@accc.gov.au 

Dear Ms Philp 

State of South Australia as represented by the Department of Health and Wellbeing for 
authorisation AA1000498 – response to request for further information and update 

1. On 17 April 2020, the Australian Competition and Consumer Commission (ACCC) granted interim 
authorisation to the State of South Australia as represented by the Department of Health and 
Wellbeing (together the Department), together with specified private healthcare providers and 
public hospitals and healthcare facilities operating in the State of South Australia (together, the 
Applicants) to discuss, enter into and give effect to contracts, arrangements or understandings 
(Agreement(s)) which have the broad purpose of maximising healthcare capacity and ensuring 
the State-wide coordination of healthcare services to facilitate the most efficient and effective 
allocation of healthcare during the period of the COVID-19 pandemic (the Proposed Conduct), 
(the ACCC Interim Authorisation Decision).   

2. We refer to the letter from the ACCC dated 7 May 2020, in which the ACCC provided additional 
guidance in relation to the information and timeframes necessary for compliance with the 
conditions of the ACCC Interim Authorisation Decision as well as setting out a request for further 
information. 

3. The purpose of this letter is to provide the further information requested by the ACCC. The 
requests for further information made by the ACCC are set out in the Annexure to this letter, 
along with the State of South Australia's responses to those questions in turn. 

Please let us know if the ACCC has any questions.  

Yours faithfully 
MinterEllison 

Lisa Jarrett 
Partner 
 
Contact: Lisa Jarrett T:  
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Annexure 1 – Responses to request for further information 

1. Question 1(a) – information in relation to item (c) of the Agreement key features 

1.1 Item (c) of the key features listed in the application for authorisation provides that each 
Participating Operator will be permitted to continue to provide healthcare services to private 
patients but only to the extent permitted by the Agreement or by the Department in accordance 
with principles to be agreed. Further details requested by the ACCC in relation to this key feature 
are set out below  

Summary of how the Agreement(s) entered into by the parties implement this key feature 

1.2 The Agreement provides that the Participating Operators may continue to provide health services 
to private patients at the private health facilities during the Term but only to the extent 
contemplated by each of the phases or otherwise permitted by the Department and where this will 
not diminish a Participating Operator's ability to perform the Services.  

1.3 The four phases of the Agreement are the maintenance phase, the escalation phase, the 
peak/surge phase and the de-escalation phase. 

1.4 The Agreement contemplates that the Participating Operators will be able to continue to provide 
health services to private patients during the phases as follows:  

(a) during the maintenance phase, servicing urgent private patients (including those private 
patients admitted via an emergency department) is permitted;  

(b) during the escalation, peak/surge and de-escalation phases, servicing of private patients 
(including those private patients admitted via an emergency department) is permitted on a 
phased basis as capacity within a Participating Operator's private health facility/ies 
becomes available.  

Summary of any principles agreed between the parties implementing this key feature 

1.5 Due to the social isolation and lockdown restrictions imposed by the State in March, April and May 
2020 (which are now being relaxed in a phased manner), the low number of COVID-19 infections 
in South Australia has meant that: 

(a) (in the South Australian public health system) - available capacity within the public health 
system has been adequate, to date, to treat and manage COVID-19 infections and,  

(b) (in the private health system) - private health operators have been able to continue to 
provide some level of healthcare services to private patients, but only to the extent 
permitted by restrictions imposed on private hospitals performing category 3 and non-
urgent category 2 surgeries.   

For this reason, no formal principles have been agreed between the parties as at the date of this 
letter.   

1.6 However, the parties have agreed that ongoing healthcare services (to either public or private 
patients) should only occur if the Private Operator has, and has supply chain access to, sufficient 
PPE. 

1.7 Prior to the COVID-19 pandemic, the Department has had open lines of communication with 
private health operators.  At present, the Department has appointed an "elective surgery lead 
person" , who is tasked with holding teleconferences attended by private operators, followed up 
by emails to confirm agreed actions and outcomes.  This would be the communications pathway 
for any principles to be formally agreed between the parties. 

2. Question 2 – information as to the impact of the Commonwealth Government’s easing of 
restrictions on elective surgeries on the Applicants’ submissions in support of the 
application for authorisation. 

2.1 The State of South Australia has proceeded on the basis of the Commonwealth Government's 
advice that each State and Territory develop its own plan in relation to the safe resumption of 
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elective surgeries.  In South Australia, the Appropriate Surgery Direction under the Emergency 
Management Declaration was lifted from 14 May 2020, allowing elective surgery to be 
recommenced in consultation with the State's integrated Surgical COVID-19 network (see 
https://www.premier.sa.gov.au/news/media-releases/news/operation-restore-elective-surgery). 

2.2 However, the easing of restrictions on elective surgeries does not materially impact the 
Applicants' submissions in support of its application for authorisation.   

2.3 The State of South Australia's view is that the lifting of the restrictions must be balanced against 
the possible requirement for the rapid reintroduction of surgical bans the same or similar to that 
under the Appropriate Surgery Direction under the Emergency Management Declaration, in the 
event of a surge in the State's requirement for private hospital capacity if there is a second wave 
of infections.   

2.4 Consistent with other public health authorites ariound Australia, the Department is not able to 
forecast the likelihood, but cannot exclude the possibility, that the easing of social isolation and 
lockdown restrictions may lead to an increase in second-wave infections.  The Department 
considers it prudent to closely monitor this situation as social isolation and lockdown restrictions 
are gradaully relaxed, meaning that it remains crucial for the State to continue to have access to 
private hospital capacity, as provided for under the Agreement. 

2.5 The primary policy objective behind the Proposed Conduct is to implement precautionary 
measures to mitigate against potentially large and unpredictable surges in COVID-19 cases 
(which it is expected may occur on a clustered / geographic basis) that may challenge the 
capacity of the public health system.  It is fully supported by the Commonwealth Government 
(which has provided funding to the State of South Australia to be passed on to the Participating 
Operators) and is part of an Australia-wide plan to ensure that if necessary, private hospital beds, 
staff, equipment and other infrastructure are available to treat COVID-19 patients, in addition to 
the resources already available through the public sector (see announcement from the 
Commonwealth Department of Health at https://www.health.gov.au/ministers/the-hon-greg-hunt-
mp/media/australian-government-partnership-with-private-health-sector-secures-30000-hospital-
beds-and-105000-nurses-and-staff-to-help-fight-covid-19-pandemic ).   

2.6 The Proposed Conduct positions the State of South Australia's healthcare system (both public 
and private) to be able to respond as effectively as possible to any rapid surge in cases requiring 
hospital treatment, by ensuring adequate hospital capacity is available for all patients who may 
require it.  As has become apparent from the experience of many overseas countries, COVID-19 
has the ability to spread rapidly in the community. Several countries' healthcare systems have 
become overwhelmed and this is likely to have contributed to higher motality rates in those 
countries than in countries where healthcare systems have not been overwhelmed (such as 
Australia).  

2.7 Having these precautionary measures in place is particularly important as Australia begins to 
resume social and economic activity.  The three-phase roadmap to reopening Australia's 
economy, announced by the National Cabinet on 8 May 2020 relies on State and Territory 
healthcare systems having the ability to effectively respond in the event that individual clusters or 
wider community outbreaks occur.  The Proposed Conduct is integral to the State of South 
Australia's ability to do so.    

We emphasise that the Agreements are deliberately structured so that while COVID-19 case numbers 
remain low, the coordination between the Applicants can be scaled back.  Further, nothing in the 
Agreements is intended to impact the normal competitive process between  private healthcare providers 
in relation to private healthcare to private patients, including elective surgeries.  




