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Creative Commons Australian Chapter’s Submission to the Australian Competition and
Consumer Commission on the Australasian Performing Right Association Ltd.’s
Application for Re-Authorisation

The Creative Commons Australian Chapter (‘CCAU’) welcomes the opportunity to provide this
submission to the Australian Competition and Consumer Commission (‘ACCC’) on the
Australasian Performing Right Association Ltd.’s (‘APRA’) Application for Revocation of
Authorisations A91367 — A91375 and Substitution of New Authorisation A1000433.

Creative Commons’ is an international non-profit organisation that provides free copyright licences
and tools for copyright owners which allow for the legal sharing, reuse and remixing of content.
Creative Commons supports the rationale behind collecting societies, such as APRA. We believe
there is a “public benefit” in “effective collective administration of rights” which stems from cost
savings in the administrative process, monitoring services and the facilitation of compliance with
copyright law.?

Creative Commons AU recommends that three key concerns be addressed in the current re-
authorisation process:

1. APRA should empower creators to elect to make use of voluntary licences on a per-title
basis;?

2. The scope of the Non-Commercial License Back provision should be broadened to include
other uses of content such as broadcast and performance; and,

3. APRA should improve their transparency with respect to their operations, including their
distribution of royalties and administrative costs.

1. Voluntary Licensing on a Per-Title Basis

Voluntary licensing allows musicians to take advantage of new opportunities by allowing them to
directly license their works on a per-title basis. As the ACCC recognised, voluntary licencing
“provide[s] a degree of competitive constraint on collecting societies’” and their monopoly power in
the market.* The current APRA licensing arrangements make it difficult for APRA members to
easily voluntarily license their works for certain uses. In order to ensure competitive market
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solutions, such as voluntary licensing, are able to be utilised, APRA’s licensing arrangements need
to be flexible and responsive to the digital environment.

Unlike many collecting societies, APRA takes a full assignment of members’ performing rights.
This prevents creators from being able to directly exploit opportunities to license their work outside
of APRA’s blanket provisions. Collecting societies around the world have recognised the benefits
of voluntary licensing for musicians and habitually manage per-title carve outs. APRA’s licensing
arrangements do not allow for sufficient flexibility for musicians in instances where they want to
manage their own rights. APRA’s opt-out provision is limited in scope as it does not provide
creators the opportunity to voluntary license their work on a track by track basis. Its general
Licence Back arrangements do not permit licensing of uses outside Australia.> And, APRA’s Non-
Commercial Licence Back provision is not broad enough to allow creators to make use of Creative
Commons (see further below).

Many creators are actively engaging with licensing opportunities in the digital environment.
Licensing options need to be flexible to ensure efficiency is enhanced and to allow creators to
exploit new opportunities. Blanket licensing without flexibility, (such as APRA’s model) makes it
increasingly difficult for creators to exploit these new opportunities. If APRA continues to require a
full assignment of rights by creators, Creative Commons recommends that more flexible options
to voluntary license works be implemented. At a minimum, we recommend that APRA should be
required to provide a mechanism to opt-out of global licensing on a per-title basis. These types of
title-based carve outs are common in copyright industries, where rights are often split between
many different owners. There is no apparent compelling reason for this flexibility not to be available
to APRA members.

2. Non-Commercial License Back

Many professional creators want to be able to offer a non-remunerated licence to non-commercial
users of their works. Creative Commons offers a suite of licences that includes ‘Non-Commercial’
licences which allow the unlimited distribution and use of copyright material for purposes that are
not primarily directed for monetary gain. These licences are extremely popular globally - they
provide a mechanism for creators to increase their exposure and to allow socially beneficial uses
without harming valuable commercial licensing markets. Non-commercial licences provide
opportunities for creators to reach new markets. These licences also provide the opportunity for
creators to support the greater good by making creative expression accessible in non-commercial
settings.

The purpose of Creative Commons is to enable creators to make direct licensing decisions
regarding their own works through the use of voluntary licences to complement other licensing
arrangements, such as collective licences.” In the Australian context, this means enabling
Australian creators to use Creative Commons licensing to authorise the use of some of their works,
for non-commercial purposes, without affecting their rights to make use of APRA’s licensing
arrangements for commercial uses.®

The introduction of the Non-Commercial License Back provision in 2008 was a positive step
towards facilitating the wishes of its members “who had expressed a desire to be able to share
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their works with others online, particularly for promotional purposes”.® Despite this, the Non-
Commercial License Back provision does not provide the flexibility and freedoms that would enable
APRA members to take advantage of many voluntary licences.”® The current Non-Commercial
License Back provision, which is limited to ‘purposes online’,'" does not permit licensing for
broadcast or performance (uses which other voluntary licenses permit such as Creative Commons
licences). In a technological age where there are many new and innovative ways to distribute and
promote content, limiting the ability for creators to legally share and distribute their content can
have potentially stifling effects on creativity."

One of the long-standing complaints among professional musicians in Australia who want to use
Creative Commons licensing is that APRA’s license-back options are incompatible with their
needs. We believe that a Creative Commons NonCommercial licence (or other direct licence)
should be an option for members who have secured a Non-Commercial License Back from APRA.
Further, the definition of non-commercial used for the License Back provision is too narrow in
scope, preventing creators from being able to use direct licensing options such as Creative
Commons NonCommercial licenses." The APRA definition is not only far more restrictive than that
used by Creative Commons,' it also fails to align with common definitions of non-commercial. The
limitation in the current APRA definition to a “not for profit entity ... that does not receive public or
institutional funding” would appear to exclude all uses by individuals, schools, libraries and most
non-profit organisations (the vast majority of which receive some form of public or institutional
funding).

Creative Commons recommends that the Non-Commercial License Back provision be
broadened to accommodate a wider range of potential uses of the creators’ work. The broadening
of this provision would ensure musicians are afforded the opportunity to make use of voluntary
licences, such as Creative Commons licenses, should they wish to. Further, broadening the Non-
Commercial License Back provision would align APRA’s practices with those of other collecting
societies internationally who have recognised the importance of creators’ rights with respect to
non-commercial licensing of their works.'

3. Transparency

Transparency of Australian collecting societies is an ongoing issue.'® Recent review bodies have
commented on the issue of transparency in collecting societies (including APRA), specifically
regarding the processes and methods for calculating, collecting and distributing licensing
revenue.'” We believe that APRA has a responsibility to provide greater transparency in reporting
data, providing information and disclosure about their processes and additionally, in relation to the
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collection and distribution of funds. Transparency in the arrangements of collecting societies,
(including APRA) are critical to ensure “the efficiency of collecting societies and their distribution
practices and facilitate fair negotiations between users and rights holders”.'®* We acknowledge that
complete transparency is not always achievable, however, Creative Commons recommends
improvements in the amount of information, and the quality of the data that is shared with APRA
members and the Australian public."®
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