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SECTION 1 - PREAMBLE 
 

These are the Mortgage  & Finance  Association  of Australia  (MFAA)  Disciplinary  Rules 
(Rules) established under the terms of the MFAA Constitution. 

 
These  Rules,  which  are  authorised  by  the  Australian  Competition  and  Consumer 
Commission (ACCC), act as an adjunct to statutory and regulatory requirements, including 
the National Consumer Credit Protection Act 2009, National Consumer Credit Protection 
Regulations 2010, the ASIC Act 2001, the Competition and Consumer Act 2010 and the 
Australian Consumer Law. 

 
These Rules are an industry-based initiative which demonstrate and support the high 
standards, including ethical standards, under which MFAA Members agree to operate. 

 
It is also to be noted that MFAA membership holds important commercial value, hence the 
obtaining and cessation of such membership is appropriately managed according to the 
principles of fairness and natural justice. 

 
These Rules describe the process that the MFAA takes with respect to, but not limited to: 

 
 Complaints about the conduct of Members of the MFAA; 

 
 allegations of breaches by Members of the MFAA Constitution, Code of Practice, 

Disciplinary Rules or other p u b l i s h e d requirements of the Board; 
 

 investigation of such Complaints, allegations and other matters by the 
Investigation Officer; 

 
 the establishment of, and action taken by, the MFAA Tribunal; and 

 
 appeals  against  c a n c e l l a t i o n  o f  m e m b e r s h i p  o r  refused  applications  for 

membership of the Association. 
 

Capitalised words are defined in Section 5.1 of this document. 
 

 
 

SECTION 2 - COMPLAINT AND ALLEGATION INVESTIGATION PROCESS 
 

2.1. Investigation of Complaints including allegations of Misconduct 
 

2.1.1. Appointment of Investigation Officers 

 
The Board will appoint one or more persons to the position of Investigation Officer. Each 
individual so appointed will be, to the satisfaction of the Board, an appropriately qualified and 
experienced person or persons, who shall not be a Member of the Association. The powers 
of an Investigation Officer may be exercised by each person so appointed. 

 
2.1.2 

 
The role of the Investigation Officer is to investigate Complaints and to provide assistance to 
the MFAA Tribunal on request. 
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2.1.3 
 

A  Complaint  received  by  the  Association  from  any  source  shall  be  referred  to  the 
Investigation Officer for assessment and action deemed appropriate by the Investigation 
Officer. 

 
2.1.4 

 
Upon receipt of a Complaint, the Investigation Officer will determine whether an investigation 
of the matter is warranted. Subject to Rule 2.1.4, an investigation of the matter is warranted 
if it is the view of the Investigation Officer that the terms of the Complaint amount to a 
potential breach of the Constitution, the Code of Practice or Disciplinary Rules. 

 
2.1.5 

 
Despite Rule 2.1.4, the Investigation Officer must not carry out an investigation: 

 
a. where the Investigation Officer is of the view that the Constitution, the Code of 

Practice or Disciplinary Rules have not been breached; 
 

b. if the Investigation Officer is of the view that the matter is more appropriately dealt 
with by a Court or other independent complaints, disciplinary, conciliation or 
arbitration body or procedure; 

 
c. if the subject matter of a Complaint comprises the subject of a Complaint previously 

lodged by the same Complainant, that has been previously considered by the 
Investigation Officer or the Tribunal, unless the Investigation Officer is of the view 
that relevant new evidence, not considered previously, is now available for 
assessment; 

 
d. if the Investigation Officer is of the view, following consultation with the Chairman of 

the Tribunal, that the matter is frivolous, or vexatious, or is being pursued by the 
Complainant in a frivolous or vexatious manner or for an improper purpose; 

 
e. if the substance of the Complaint is solely a Contractual Dispute between Members 

and no allegation of Misconduct is made against a Member. 
 

2.1.6. 
 

Where a Complainant refuses to consent in writing to the disclosure of their identity to the 
Member who is the subject of a Complaint, the Investigation Officer must not take any further 
action in relation to the Complaint if the disclosure of the Complainant's identity is necessary 
for the investigation to be adequately carried out. If the Investigation Officer will not take any 
further action in relation to the Complaint, he or she will advise the Complainant that no 
further action will be taken in relation to the matter and provide a statement of the reason/s 
for that decision. 

 
2.1.7 

 
The Investigation Officer may elect, at their discretion, to refer the investigation process to 
an investigations service provider, approved by the Board, external to the Association. In 
such circumstances, the external investigator will assume the role of Investigation Officer 
under the Disciplinary Rules and be subject to all relevant provisions of the Disciplinary 
Rules. 
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2.2. Powers of the Investigation Officer 
 

2.2.1 
 

The  Investigation  Officer  may  use  all  lawful  means  to  conduct  an  investigation  of  a 
Complaint in any manner the Investigation Officer considers appropriate, using commonly 
accepted investigative techniques and practices. 

 
2.2.2 

 
The Investigation Officer may inspect the Association's membership and other records for 
the purpose of undertaking the duties of Investigation Officer. 

 
2.2.3 

 
The Investigation Officer may require a Member to produce to the Investigation Officer 
documents (including records kept in electronic f orm) within the possession, custody or 
control of the Member,  by way of notice in writing to the Member specif ying  particular 
documents or categories of documents, provided that the documents or categories so 
required  to  be  produced  must,  in  the  Investigation  Officer’s  reasonable  opinion,  be 
potentially relevant to the subject matter of a current investigation being conducted by the 
Investigation Officer. 

 
2.2.4 

 
a. A  Member  who  receives  a  notice  issued  under  Rule  2.2.3  must  produce  the 

requested documents to the Investigation Officer within 15 Business Days of the 
date of the notice, or such other time as is agreed in writing with the Investigation 
Officer. 

 
b. In exceptional circumstances, the time period specified in Rule 2.2.4a may be 

reduced, providing the relevant time period is advised to the Member in writing in 
the notice issued under Rule 2.2.3. 

 
2.2.5 

 
Where a Member fails to satisfy requirements under Rule 2.2.4, without reasonable excuse, 
the Investigation Officer may finalise an investigation based on the evidence available to the 
Investigation Officer. An extension of time may be granted by the Investigation Officer at 
their discretion. 

 

 
 

2.3. Conclusion of Investigation 

 
2.3.1 

 
At the conclusion of an investigation, the Investigation Officer may: 

 
a. determine that any allegation/s made in the Complaint have not been supported by 

the available evidence, in which case the Investigation Officer will provide written 
responses to the Complainant and Member confirming this finding; 

 
b. determine that a Member may have engaged in Misconduct. 
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2.3.2 
 

Where  the  Investigation  Officer  determines  that  a  Member  may  have  engaged  in 
Misconduct, the Investigation Officer must prepare a Report of Alleged Misconduct. Such 
Report must include details of the allegations of any breach of the Constitution, the Code of 
Practice and/or these Rules. The Investigation Officer must also concurrently prepare a 
written Investigation Report in support of the Report of Alleged Misconduct. 

 
2.3.3 

 
The Investigation Officer must include, as part of the Investigation Report, copies of: 

 
a. all relevant correspondence and evidence received from the Complainant; and 

 
b. all correspondence and evidence received from the Member and/or any legal or 

other representative of the Member. 
 

2.3.4 
 

The Investigation Officer must provide a copy of the Report of Alleged Misconduct and the 
Investigation Report to: 

 
a. the Member who is the subject of the Report of Alleged Misconduct; and 

b. the Chairman of the Tribunal 

within five Business Days of the finalisation of the Investigation Report. 
 

2.3.5 
 

Where the Investigation Officer issues a Report of Alleged Misconduct, the Investigation 
Officer may: 

 
a. prepare and provide an amended Report of Alleged Misconduct; or 

b. prepare and provide a further Report of Alleged Misconduct; or 

c. withdraw a Report of Alleged Misconduct, with the leave of the Tribunal 

as may be warranted in any matter, at any time. 

2.3.6 
 

Where the Tribunal is considering an allegation of Misconduct against a Member and it 
appears to the Tribunal, on the basis of the material before it, that the Member may have 
engaged in a form of Misconduct that is not alleged, or that may be alleged in a different and 
more appropriate manner in order to reflect the nature of the conduct, the Tribunal may 
direct the Investigation Officer to prepare an additional or amended Report of Alleged 
Misconduct and serve it on the Member. The Tribunal may then proceed to deal with the 
matter in accordance with these Rules. 
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2.4. Interim Action to Suspend 
 

2.4.1 

 
If,  at  any  time,  the  Investigation  Off icer  suspects  on  reasonable  grounds  that  a 

Member has committed, or has been directly or indirectly involved in the commission 

of , any M i s c o n d u c t ,  the Investigation Officer may, by notice in writing setting out 

the reasons, refer the matter to the Chairman or Deputy Chairman of the Tribunal with 

a  copy  of  such  notice  in  turn  to  be  forwarded  to  the  Member  concerned  by  the 

Tribunal.   The   Investigation  Officer   may  recommend   that  the  Tribunal   issue   a 

Suspension Order against the Member. 
 

2.4.2 
 

Notwithstanding any other provision of these Rules, no order f or suspension of a Member 
shall take effect unless and until: 

 
a. the Member concerned has been given an opportunity, within the period of four 

Business Days prior to the date upon which a proposed Suspension Order is to 

take effect, to make representations and to provide inf ormation to the Tribunal 

in relation to the Suspension Order. T h e  T r ib u n a l  must consider, but is not 

bound by, any representations made by the Member; and 
 

b. the  Tribunal  has  fully  considered  all  representations  made  and  information 

provided by the Member. 
 

2.4.3 

 
Following consideration of representations and information submitted under Rule 2.4.2 and 

any other information or document provided by the Investigation Officer, the Chairman or 

Deputy Chairman o f  t h e  T r i b u n a l  may make an order suspending the Member f rom 

membership of the Association. 
 

2.4.4 

 
Such Suspension Order takes effect after the expiration of three Business Days from 

the making of such Suspension Order. 

 
2.4.5 

 
A Suspension Order made by the Chairman or Deputy Chairman pursuant to Rule 2.4.3 

will remain in effect until revoked by the Tribunal. 

 
2.4.6 

 
Where a Tribunal subsequently forms the view that there are no reasonable grounds to 

suspect that the Member has engaged in the Misconduct the subject of the notice issued 

under Rule 2.4.1., the Tribunal may, by notice in writing to the Member, revoke the 

Suspension O r d e r  and that revocation will have immediate effect. 
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SECTION 3 - MFAA TRIBUNAL 
 

3.1 Composition of the Tribunal 

 
3.1.1 

 
A Tribunal will be established for the purposes of: 

 
a. carrying out the functions of the Tribunal pursuant to these Rules; 

 
b. considering and determining any matters or allegations of Misconduct against any 

Member relating to any breach of the Constitution, the Code of Practice or the 
Disciplinary Rules by the Member; 

 
c. considering appeals in relation to cancelled membership or refused applications for 

membership of the Association; and 
 

d. carrying out such other functions as are delegated to it by the Board. 
 

3.1.2 
 

The Tribunal does not have jurisdiction in relation to any Contractual Dispute between 
Members, but the Tribunal may determine any matter or allegation of Misconduct, 
notwithstanding that there may be a separate Contractual Dispute between Members. 

 
3.1.3 

 
The Tribunal will be referred to as the MFAA Tribunal. 

 
3.1.4 

 
The Board will appoint a Chairman, who is a legal practitioner of at least five years' standing 
who holds the right to operate as a legal practitioner within a State or Territory of Australia. 
The Chairman will be appointed on such terms and conditions as are determined by the 
Board. The Chairman may not be a current Member of the Association or an employee of a 
current Member of the Association. 

 
3.1.5 

 
The Board may appoint a Deputy Chairman in accordance with the terms of Rule 3.1.4. 

 
3.1.6 

 
The Tribunal Secretary will maintain a list of members of the Tribunal Panel. The Tribunal 
Panel will consist of Members approved by the Board, each of whom, in the view of the 
Board, is a person of good character, good standing and of significant experience in the 
credit industry. 

 
3.1.7 

 
For the purposes of a matter referred to the Tribunal under Rule 3.1.1, a Tribunal will 
comprise: 

 
a. the Chairman or Deputy Chairman; and 
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b. two  persons selected by the presiding Chairman from the Tribunal Panel; or 
 

c. where both the Chairman and Deputy Chairman are unable or unwilling to sit on a 
particular matter, three persons from the Tribunal Panel, selected by the Board, one 
of whom will be designated by the Board as Chairman for the purposes of that 
particular matter. 

 
3.1.8 

 
For the purposes of a particular matter, a Tribunal Panel member will be precluded from 
being a member of a Tribunal where the Tribunal Panel member has a conflict or possible 
conflict, as determined by the Chairman or Deputy Chairman of the Tribunal. 

 
3.1.9 

 
A Tribunal Panel member who has a material personal interest in a matter that relates to the 
functions and powers of the Tribunal Panel must give notice of such interest to each other 
Tribunal Panel member. 

 

 
 

3.2. Proceedings of the Tribunal - Reports of Alleged Misconduct 

 
3.2.1 

 
The Tribunal Secretary may assist the presiding Chairman to appoint the Tribunal to deal 
with a particular proceeding. 

 
3.2.2 

 
The Chairman must convene the Tribunal as quickly as is practicable, which may be effected 
in person, by telephone, email or audiovisual link as the Chairman considers appropriate. 

 
3.2.3 

 
In any matter, the Tribunal will determine whether the proceeding will take place and be 
determined in the absence of the parties, or determine whether a hearing will be convened. 
The determination of whether or not a hearing is convened is solely the decision of the 
Tribunal. 

 
3.2.4 

 
The Tribunal will determine the processes that will apply to matters before it and provide 
written notice of these to any Member upon request. 

 
3.2.5 

 
Where the Tribunal has determined pursuant to Rule 3.2.3 that a hearing will be convened in 
respect of a proceeding, the Chairman must appoint a date, time and place for the hearing. 
Notice of these particulars must be provided to the Investigation Officer and Member who is 
the subject of the Report of Alleged Misconduct. The period of notice must not be less than 
10 Business Days prior to the scheduled date of the hearing. 
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3.2.6 
 

The Tribunal may adjourn, postpone or reconvene a hearing at its sole discretion, provided 
that reasonable notice is given to the parties involved in the hearing. 

 

 
3.3. Conduct of Tribunal Hearings 

 
3.3.1 

 
If the Tribunal decides to conduct a hearing in a particular matter, the hearing must be held 
in private, except that: 

 
a. the Member, if a natural person, has the right to attend; or 

 
b. the Member, if a corporate entity, has the right of up to two representatives to 

attend; and 
 

c. the  Tribunal,  at  its  sole  discretion,  may  allow  other  representatives  of  the 
Association and the Member to attend and make submissions; and 

d. the Investigation Officer may attend at the invitation of the Tribunal. 

3.3.2 
 

A Member may be legally represented before the Tribunal provided that: 
 

a. the presiding Chairman is advised not less than two Business Days prior to the 
scheduled hearing date of the intention of the Member to have legal representation 
and the name and contact details of each such legal representative; and 

 
b. the Tribunal may, if  it is satisfied that legal representation has served or may 

continue to serve to delay the hearing of the matter, terminate the right of the 
Member to have legal representation, in which event any legal representative must 
depart the hearing and take no further part in it. In such event, the hearing will 
continue in the absence of that legal representation. 

 
3.3.3 

 
No party may be compelled to appear at a hearing of the Tribunal but any party may provide 
written submissions and evidence to the Chairman no later than three Business Days prior to 
the scheduled hearing date or at the hearing with the leave of the Tribunal. 

 
3.3.4 

 
The Tribunal may make such procedural arrangements as it thinks fit, including directions for 
the provision of written submissions and evidence and the taking of a transcript of the 
hearing. 

 
3.3.5 

 
The Tribunal may conduct hearings as it considers fit, having regard to the necessity that 
adequate consideration be given to matters before it. 
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3.4. General Rules Governing the Tribunal 
 

3.4.1 
 

The laws and rules of evidence do not apply to matters dealt with by the Tribunal. 
 

3.4.2 
 

The Tribunal must act expeditiously in considering, hearing (when deemed appropriate) and 
determining all matters before it. 

 
3.4.3 

 
The Tribunal must act without bias and treat all parties with fairness and in accordance with 
the principles of natural justice. 

 
3.4.4 

 
The Tribunal may conduct proceedings or meetings of the Tribunal in person or by other 
means to engage in conference and make decisions by email or by other electronic means. 
A hearing established by the Tribunal does not require Tribunal members to hear and speak 
with each other contemporaneously. 

 
3.4.5 

 
The Tribunal may, as it sees fit, hold informal meetings relevant to a matter before it with any 
party, including the Member who is the subject of the matter, to assist it in making its 
decision. Such informal meetings do not constitute a hearing under these Rules. 

 
3.4.6 

 
All determinations and decisions of the Tribunal must be made by simple majority vote of the 
members of the Tribunal. 

 
3.4.7 

 
All correspondence between a party and the Tribunal may be dealt with on behalf of the 
Tribunal by the Chairman or Deputy Chairman. 

 
3.4.8 

 
Any document or correspondence with a Member, including without limitation a Report of 
Alleged Misconduct, may be served on the Member by personal service, by post or by email 
as contemplated by Rule 5.2e. 

 
3.4.9 

 
Where the Tribunal has made a determination pursuant to Rule 3.5.1 or Rule 3.5.2, the 
Chairman must notify of the determination, including any finding of Misconduct and any 
penalty, in writing to the Member who is the subject of the matter, as soon as this is 
practicable. 
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3.4.10 
 

Where the Tribunal has made a determination pursuant to Rule 3.5.1 or Rule 3.5.2, the 
Chairman must notify of the determination and any penalty in writing to the Membership 
Secretary, as soon as this is practicable. 

 
3.4.11 

 
The Tribunal is required to issue written reasons for any determination made by it. Any such 
written reasons must be issued by the Tribunal to the Member who is the subject of the 
proceeding and to the Tribunal Secretary within 15 Business Days of the date on which the 
determination is made. 

 
3.4.12 

 
The Tribunal may proceed to determine any matter before it, notwithstanding the failure by 
the Member who is the subject of the matter to make submissions or to provide documents 
or information or to appear at a hearing within the period specified for the purpose by the 
Tribunal. 

 
3.4.13 

 
Any act or omission by an officer, employee, contractor or representative of a Member is 
deemed, for the purposes of these Rules, to be an act or omission by the Member where the 
Member, in the view of the Tribunal, has failed to implement appropriate management 
controls, authorisations and protections within the Member's business. 

 

 
 

3.5. Powers of the Tribunal - Sanctions 

 
3.5.1 

 
In relation to an investigation of alleged Misconduct, the Tribunal may: 

 
a. find the allegations not substantiated and dismiss the matter absolutely; 

 
b. dismiss the allegation/s subject to conditions; 

 
c. find that the Member engaged in conduct amounting to Misconduct but, due to 

exceptional circumstances, determine to not impose a sanction, to adjourn the 
matter on sanction to a future date to be fixed, or impose a sanction that is 
suspended for any period of time that is determined at the discretion of the Tribunal; 

 
d. find that the Member has engaged in Misconduct, including acts of Misconduct not 

set out in the Report of Alleged Misconduct and impose a sanction or sanctions. 
 

3.5.2 

 
Subject to Rule 3.5.1 and Rule 3.5.3, if the Tribunal determines that a Member has engaged 
in Misconduct, the Tribunal may make a determination of Misconduct and may: 

 
a. dismiss the matter, subject to any conditions that the Tribunal may impose; 

 
b. counsel the Member; 
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c. censure the Member; 
 

d. suspend the Member from membership of the Association, for such period and on 
such terms and conditions as the Tribunal considers appropriate; 

 
e. require the Member to take such steps as the Tribunal may determine to correct the 

effects of any Misconduct found; 
 

f. require the Member to pay a financial contribution to the Association to be used as 
the Tribunal recommends or, in the absence of a recommendation, as the 
Association determines; 

 
g. require the Member to undertake such education or compliance program as the 

Tribunal considers appropriate, provided that the objective of such training is the 
reduction of likelihood of future acts of Misconduct by the Member; 

 
h. expel the Member from membership of the Association; 

 
i. adjourn the proceeding, subject to compliance with such conditions as to sanctions 

as the Tribunal may otherwise impose in accordance with this Rule. 
 

3.5.3 
 

Where the Tribunal has determined that a Member has engaged in Misconduct but, in the 
view of the Tribunal, there exists factors amounting to special circumstances, the Tribunal 
may decide to not make any determination of Misconduct against the Member and impose 
any one or more of the following penalties upon the Member: 

 
a. a  suspended  determination  of  Misconduct,  under  which  the  determination  of 

Misconduct by the Tribunal against the Member is to be suspended for any period 
of time up to two years as the Tribunal considers fit, from the date of the imposition 
of the suspended determination of Misconduct. The suspended determination of 
Misconduct will be of no effect after the expiration of any such period of suspension. 

 
b. an admonishment of the Member without any finding of Misconduct by the Tribunal 

against the Member; 
 

c. an order to require the Member to take such steps as the Tribunal may determine to 
correct the effect of any relevant conduct; 

 
d. an order to  pay a financial contribution to the Association, to be used as the 

Tribunal recommends or, in the absence of a recommendation, as the Association 
determines; 

 
e. an  order  to  require  the  Member  to  undertake  such  education  or  compliance 

program as the Tribunal considers appropriate, provided that the objective of such 
training is the reduction of likelihood of future acts of Misconduct by the Member. 

 
3.5.4 

 
The Tribunal may determine that a Member has not acted within the spirit of the Tribunal 
process and may determine to seek to recover the costs incurred by the Association in 
respect of the matter from the Member, after taking into account whether the Member: 
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a. has unreasonably failed to co-operate with the Tribunal and/or the Investigation 
Officer or has caused the Association to incur additional or avoidable costs by their 
behaviour; 

 
b. has obstructed the progression of the matter; or 

 
c. has unreasonably failed to comply with requests for information in a timely manner, 

without reasonable excuse. 
 

3.5.5 
 

Prior to taking any action under Rule 3.5.2 or Rule 3.5.3 or Rule 3.5.4, the Tribunal must 
provide such reasonable period of time as the Tribunal determines for the Member to make 
such representations and to provide such information to the Tribunal as the Member 
considers appropriate, in relation to the action proposed to be taken by the Tribunal. 

 

 
 

3.6. Effect of Tribunal Determinations 

 
3.6.1 

 
A determination, decision or order made by the Tribunal pursuant to the Rules has effect 
from the date on which the Tribunal determines that it will have effect. If the Tribunal does 
not specify such a date, the determination, decision or order will have effect immediately 
from the date on which it is made. 

 
3.6.2 

 
A determination, decision or order made by the Tribunal is final and binding on all parties to 
the proceeding. Neither the Association, nor any constituent body of the Association other 
than the Tribunal, has power to vary or overrule a determination, decision or order made by 
the Tribunal. 

 
3.6.3 

 
Where the Tribunal is of the view that an error has occurred or that the Tribunal acted upon 
incorrect information that resulted in a sanction or sanctions, the Tribunal may, of its own 
motion, within three calendar months of a determination, decision or order, review its 
determination, decision or order and vary or overrule any decision relating to that sanction or 
sanctions made by the Tribunal. 

 
3.6.4 

 
A Member subject to action under Rule 3.6.3 must be advised of the intention to review a 
determination, decision or order and must be given reasonable opportunity to prepare and 
lodge a submission. A Member may request that the review be carried out by a Tribunal 
comprising individuals who did not initially consider the matter. 

 

 
 

3.7. Notification to Persons Affected by a Determination 
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3.7.1 
 

Where the Tribunal makes a determination, decision or order pursuant to these Rules and 
the effect of that determination, decision or order is to cause a Member to be suspended or 
expelled from membership of the Association, the Tribunal: 

 
a. may make such ancillary orders concerning Members who are employed by or 

contracted to the Member concerned as the Tribunal considers appropriate and any 
such ancillary order shall bind every such Member; and 

 
b. must, as soon as practicable, in such form and manner that the Tribunal deems 

appropriate, notify each such Member of the effect of the determination, decision or 
order and the terms of any ancillary order/s. 

 

 
 

3.8. Publication of Tribunal Determinations 

 
3.8.1 

 
The Tribunal Secretary must maintain a register of all determinations made by the Tribunal 
pursuant to these Rules and make the register available for inspection by Members upon 
request. The register must, with respect to each determination, include: 

 
a. the name of the Member to whom the determination relates, and 

b. details of any findings of Misconduct by the Tribunal; and 

c. details of any orders made by the Tribunal, including any sanction/s; and 

d. a copy of the determination issued by the Tribunal. 

3.8.2 
 

The Association shall, as it deems appropriate, publish or otherwise make available to 
Members, any other persons or the general public, the content of, or an extract from, or 
précis of, any determinations by the Tribunal, other than determinations relating to refused 
applications for membership under Rule 4.5.4. 

 
All Members, by this Rule, provide their express consent to the publication of material 
encompassed within this Rule and waive and release forever any rights they may otherwise 
hold to bring action with respect to such publication, whether by suit in defamation or other 
cause of action. 

 
3.8.3 

 
For the purposes of clause 3.8.2, every Member that is a corporation must, at the time of 
applying for membership and at all times thereafter, obtain a written waiver of each person 
who is or is appointed as a director, secretary or officer of that Member, to the same effect 
as clause 3.8.2. The failure of a Member to obtain a written waiver will not prejudice or 
otherwise affect any provision of the Disciplinary Rules so far as they apply to a Member that 
is a corporation. 
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3.8.4 
 

Prior to the Association reporting any matter relating to proceedings under the Disciplinary 
Rules in relation to a Member, the Association must provide to the Member five business 
days' notice, or such shorter notice as the Board considers still affords procedural fairness to 
the Member, of the intention to publish material. Such notice must include an opportunity for 
the Member to, within the notice period, make representations as to why the material should 
not be published in the form and manner proposed. The Association is not bound by any 
representations made by the Member and the Association may proceed to report, 
notwithstanding any representations made or the making of them. This clause does not 
apply to reports made to ASIC in accordance with the Constitution. 

 
3.8.5 

 
The Association shall, as it considers appropriate, publish or otherwise make available to 
Members, or other persons or the general public, a statistical report of Tribunal hearings and 
determinations or other statistical data as it considers appropriate. 

 

 
 

3.9. Enforcement of Tribunal Orders 

 
3.9.1 

 
Where the Board has determined that a Member, who is the subject of an order of the 
Tribunal, has failed to comply with the terms of the order within the time specified by the 
Tribunal or otherwise within a reasonable time in the view of the Board, such failure will be 
deemed to be in contempt of the Tribunal. In such cases, the matter will be referred to the 
Tribunal for further orders. 

 
3.9.2 

 
In such cases, the Tribunal may: 

 
a. expel the Member from membership of the Association; 

 
b. suspend the Member from membership of the Association, for such period and on 

such terms and conditions as the Tribunal considers appropriate; 
 

c. cancel the membership of the Association of the Member; 
 

d. order the Member to make a financial contribution to the Association of an amount 
determined by the Tribunal; 

 
e. order the Member to prepare and submit to the Tribunal a formal written apology; or 

f. a combination of any of the actions listed in Rule 3.9.2 a. to e. 

3.9.3 
 

Any order made by the Tribunal under Rule 3.9.2 must be communicated to the Member 
who is the subject of the order, in writing, by the Chairman, no later than five Business Days 
from the date of the order. 
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3.10. Keeping Complainants Informed 
 

3.10.1 
 

The Investigation Officer must keep a Complainant informed of the outcome of the matter 
relating to a Complaint lodged, provided always that the Investigation  Officer must not 
provide to a Complainant any information in relation to the outcome of a Complaint where it 
is the view of the Investigation Officer that: 

 
a. to  do  so  would  expose  the  Investigation  Officer,  the  Tribunal  Secretary,  the 

Association or any officer of the Association or members of the Tribunal to potential 
liability for civil damages; or 

 
b. to do so could prejudice, impede or in any other manner adversely affect  the 

proceedings of the Tribunal; or 
 

c. to do so could deny procedural fairness to the Member who is the subject of the 
Complaint. 

 

 
 

3.11. Legal Proceedings and Indemnities 

 
3.11.1 

 
A Member, including a Member whose membership has been suspended or cancelled, may 
not bring any legal action or proceeding against the Association, any member of the Tribunal 
or any employee or agent of the Association (including, without limitation members of the 
Board or an Investigation Officer) with respect to the publication or provision of access to 
any person of material pursuant to Rule 3.8.1, Rule 3.8.2 or any other Rule in this document. 
This Rule may be pleaded as a complete bar to the commencement or continuation of any 
such proceedings in any jurisdiction. 

 
3.11.2 

 
The Association will indemnify each member of the Tribunal and each employee, contractor 
and agent of the Association against any claim, action or proceeding brought against that 
person  by  any  other  person  arising  out  of  or  in  connection  with  the  conduct  of  an 
investigation by an Investigation Officer, a proceeding before the Tribunal or any 
determination, decision or order made by an Investigation Officer or the Tribunal. This 
indemnity will extend to the conduct of the defence to any proceedings and the payment of 
any costs thereof. 

 

 
 

SECTION 4 - CANCELLATION OR REFUSAL OF ASSOCIATION MEMBERSHIP 
 

4.1. Proceedings for Cancellation of Membership 

 
4.1.1 

 
The Membership Secretary may, in his or her absolute discretion, cancel the membership of 
the Association of any Member who, in the Membership Secretary's view: 

 
a. does  not  meet  or  no  longer  meets  the  requirements  of  membership  of  the 

Association as set out in the Constitution; or 
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b. has made a material misrepresentation (whether by way of statement or omission) 
on a membership application form or other document provided by the Association; 

 
c. does not have a relevant licence, authority, appointment or qualification as required 

by relevant legislation; or 
 

d. is not a Fit and Proper person, as set out in the Code of Practice. 
 

4.1.2 
 

A notice of the decision of the Membership Secretary to cancel membership of the 
Association of a Member must be sent to the Member by mail or email within five Business 
Days of the decision being made. The notice must include statements: 

 
a. setting  out  the  reason/s  for  the  decision  and  include  copies  of  all  relevant 

documentation and other material relied upon by the Membership Secretary in the 
making of the decision; and 

 
b. that the cancellation of membership will be effective 21 calendar days from the date 

of the notice. 
 

 
 

4.2. Right of a Member to Appeal Cancellation of Membership 

 
4.2.1 

 
A Member who is the subject of action taken under Rule 4.1.1 may apply to the Association 
to lodge an appeal against the decision of the Membership Secretary. Such application must 
be in writing and be received by the Association no later than 21 calendar days from the date 
of the notice issued under Rule 4.1.2. 

 
4.2.2 

 
On receipt of an application by a member under Rule 4.2.1, the Membership Secretary must 
refer the matter to the Chairman of the Tribunal within five Business Days. Such referral 
must be in writing and include a copy of the notice issued under Rule 4.1.2 and a copy of the 
Member's application under Rule 4.2.1. 

 

 
 

4.3. Refused Applications for Membership 

 
4.3.1 

 
The Membership Secretary may, in his or her absolute discretion, refuse to approve an 
application for membership of the Association of any Applicant who, in the Membership 
Secretary's view: 

 
a. does not meet the requirements of membership of the Association; or 

 
b. has made a material misrepresentation (whether by way of statement or omission) 

on a membership application form or other document provided by the Association; 
or 

 
c. does not have a relevant licence, authority, appointment or qualification as required 

by the relevant legislation; or 
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d. is not a Fit and Proper person, as set out in the Code of Practice. 
 

4.3.2 
 

A  notice  of  the  decision  of  the  Membership  Secretary  to  refuse  membership  of  the 
Association of an Applicant must be sent to the Applicant by mail or email within five 
Business Days of the decision being made. The notice must include a statement setting out 
the reason/s for the decision and include copies of all relevant documentation and other 
material relied upon by the Membership Secretary in the making of the decision. 

 

 
 

4.4. Right of an Applicant to Appeal Refusal of Membership 

 
4.4.1 

 
An  Applicant  who  is  the  subject  of  action  taken  under  Rule  4.3.1  may  apply  to  the 
Association to lodge an appeal against the decision of the Membership Secretary. Such 
application  must  be  in  writing  and  be received  by the  Association  no later  than three 
calendar months from the date of the notice issued under Rule 4.3.2. 

 
4.4.2 

 
On receipt of an application by an Applicant under Rule 4.4.1, the Membership Secretary 
must refer the matter to the Chairman of the Tribunal within five Business Days. Such 
referral must be in writing and include a copy of the notice issued under Rule 4.3.2 and a 
copy of the Applicant's application under Rule 4.4.1. 

 

 
 

4.5. Proceedings in Relation to Appeals against Cancelled or Refused Membership 

 
4.5.1 

 
Upon receiving a notice of referral under Rule 4.2.2 or Rule 4.4.2, the Tribunal Secretary 
must,  in  consultation  with  the Tribunal  Chairman,  appoint  a  Tribunal  to  deal  with  that 
particular proceeding. 

 
4.5.2 

 
The Tribunal must provide to the Member or Applicant who is the subject of the membership 
cancellation or refusal decision a reasonable opportunity to make written submissions to the 
Tribunal as to the reason/s why the membership should not be cancelled or should be 
accepted, as the case may be. 

 
4.5.3 

 
The Tribunal must not hold a hearing in respect of the matter and the Member or Applicant is 
not entitled to require that a hearing be held unless the Chairman or Deputy Chairman of 
that Tribunal is satisfied that special circumstances exist that justify the holding of a hearing. 

 
4.5.4 

 
If, having considered all submissions received by it, the Tribunal is of the view that the 
Member or Applicant: 
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a. does not meet the requirements of membership of the Association; or 
 

b. has made a material misrepresentation (whether by way of statement or omission) 
on an application form or other document provided by the Association; or 

 
c. does not have a relevant licence, authority, appointment or qualification as required 

by the relevant legislation; or 
 

d. is not a Fit and Proper person, as set out in the Code of Practice; 
 

the Tribunal may instruct the Membership Secretary to cancel the membership or refuse the 
membership application, as the case may be. 

 
4.5.5 

 
If, having considered all submissions received by it, the Tribunal is of the view that the 
Member or Applicant: 

 
a. does meet the requirements of membership of the Association; or 

 
b. has  not  made  a  material  misrepresentation  (whether  by  way  of  statement  or 

omission) on an application form or other document provided by the Association; or 
 

c. does have a relevant licence, authority, appointment or qualification as required by 
any legislation; or 

 
d. is a Fit and Proper person, as set out in the Code of Practice; 

 
the Tribunal may instruct the Membership Secretary to rescind the cancellation of 
membership notice or grant the membership application, as the case may be. 

 
4.5.6 

 
Where the Tribunal directs that a Member's membership be maintained or that an Applicant 
be admitted to membership, the Tribunal may place relevant conditions on that membership, 
as it considers appropriate. 

 
4.5.7 

 
Where the Tribunal has made a determination pursuant to Rule 4.5.4 or Rule 4.5.5 or Rule 
4.5.6, the Membership Secretary must advise the Member or Applicant of the Tribunal's 
determination in writing within five Business Days of the date of the Tribunal's determination. 

 
4.5.8 

 
Where a former Member of the Association applies to join the Association, such membership 
application will not be considered until proceedings in respect of any past Complaint matters 
have been finalised. 

 
4.5.9 

 
Where an Applicant who has been previously refused membership of the Association lodges 
a new application for membership, that Applicant must satisfy the Tribunal that the matter/s 
relating to the previous refusal have been resolved. 
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SECTION 5 – DEFINITIONS AND INTERPRETATION 
 

5.1. Definitions 

 
In these Rules, the following words and phrases have the meanings and ref erences set 
out below: 

 
Applicant                               a person o r  b u s i n e s s  that has lodged an application with 

the   Association   to   be   accepted   as   a   Member   of   the 
Association; 

 
Association the  Mortgage  &  Finance  Association  of  Australia  ACN  006 

085 552; 

Board the Board of the Association as def ined in the Constitution; 

Business Day any day not being a Saturday, Sunday or a day which is a 
public holiday  or a Bank Holiday in the place in  which  the 
thing is to be or may be done under these Rules; 

 
Chairman                              the Chairman of the Tribunal  as constituted  in respect  of a 

particular matter; 
 

Complaint                              a written expression of dissatisfaction with the words or actions 
of a Member, as submitted by a Complainant, or a written 
statement by any person that a Member may have engaged in 
Misconduct, or a written admission by a Member of their own 
Misconduct; 

 
Complainant a  person  or  organisation  lodging  a  Complaint  against  a 

Member; 
 

Constitution                           the Constitution of the Association, as amended from time to 
time; 

 
Contractual Dispute              a dispute between  Members where the substantial  basis of 

the dispute relates to their respective business interests and 
may include monetary claims such as entitlement to 
remuneration or the sharing of commissions; 

 
Corporation as defined in the Corporations Act 2001 (Cth) 

 
Deputy Chairman                  an  alternate  Chairman  of  the  Tribunal  as  constituted  in 

respect of a particular matter; 
 

Fit and Proper as def ined in the MFAA Code of Practice; 

Investigation Officer a person appointed pursuant to Rule 2.1.1; 

Investigation Report             a report on an investigation made by the Investigation Officer 
pursuant to Rule 2.3.2; 

 
Member                                 a member of the Association  as defined in the Constitution 

from time to time; 
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Membership Secretary the person appointed to that position by the Association from 
time to time; 

 
Misconduct conduct as defined in the MFAA Code of Practice from time 

to time; 

Officer as def ined in the Corporations Act 2001 (Cth); 

Report of Alleged of Misconduct: 
a written report  provided by the Investigation  Officer to the 
Tribunal and the Member concerned under which an 
Allegation of Misconduct is made; 

Rules these Disciplinary Rules as amended from time to time; 

Suspension Order an order of the Tribunal to suspend  a Member from active 
membership of the Association; 

 
Tribunal the MFAA Tribunal  established  pursuant  to the Constitution 

and Rule 3.1.1; 
 

Tribunal Panel as def ined in Rule 3.1.6; 
 

Tribunal Secretary the person appointed to that position from time to time by the 
Association. 

 

 
 

5.2. Interpretations 

 
In the interpretation of the Rules: 

 
a. headings are disregarded; 

 
b. words   importing   persons   include   partnerships,   associations,   corporations, 

companies unincorporated and incorporated whether by Act of Parliament or 
otherwise, as well as individuals; 

 
c. singular includes plural and vice versa and words importing any gender include 

all other genders; 
 

d. all ref erences to statutory provisions are construed as ref erences to any statutory 
modification or re-enactment for the time being in f orce; 

 
e. where the Rules require a notice to be served on a Member, the notice is to be 

regarded as having been given by the Association and received by the Member: 
 

i. if by delivery in person, when delivered to the Member; 
 

ii.      if by post, three Business Days from and including the date of postage to 
the Member's address entered in the Membership Register; or 

 
iii.     if   by   facsimile   transmission,   whether   or   not   legibly   received,   when 

transmitted  to  the  Member's  fax  number  entered  in  the  Membership 
Register and the Association's f acsimile machine conf irms receipt; 
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iv.     if  by  electronic  mail,  when  transmitted  to  the  Member’s  email  address 
entered  in  the  Membership Register  and  the  Member  confirms  receipt  or 
receipt is deemed by virtue of legislation; 

 
but if the delivery or receipt is on a day which is not a Business Day or is after 
4:00pm (Member's time), it is regarded as having been received at 9:00am on the 
following Business Day; 

 
f. if there is an inconsistency between the provisions of these Rules, the MFAA Code 

of Practice and the MFAA Constitution,  the provisions  of  the MFAA Constitution 
are to prevail. 
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MORTGAGE & FINANCE ASSOCIATION OF AUSTRALIA 

ACN 006 085 552 

CODE OF PRACTICE 
 

  
Published 3 August 2016 

Effective 4 September 2016 
 

Key initiatives of this Code: 
 
Members involved in credit activities must: 
 

 comply with all applicable laws; 

 maintain appropriate and relevant training standards; 

 hold adequate professional indemnity insurance; 

 arrange appropriate finance for customers; 

 act promptly and properly in relation to the management of finance 
applications; 

 disclose commissions and other benefits received (brokers only); 

 maintain IDR and membership of EDR schemes; and 

 consider hardship applications submitted by customers in a timely and 
appropriately detailed manner.  

 

ATTACHMENT C
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1. Name of the Code 
 
1.1. This Code is the MFAA Code of Practice.  Capitalised words are defined at the end 

of this document. 
 
2. Objectives of the Code 
 
2.1. The objectives of the Code are to: 
 

a. promote and establish professional standards between Customers and  
Members and between Members in the mortgage and finance industry; 

b. promote commitment by Members to compliance with laws and regulations 
and the spirit of those laws and regulations; 

c. promote the maintenance of the high public standing of MFAA membership; 
and 

d. promote ethical and fair business practices.  

 
3. Application of the Code 
 
3.1. This Code of Practice applies to and is binding on Members who are Brokers, 

Managers, Servicers, or Credit Providers (unless otherwise specified in this Code).  
Clause 4 of this Code (General Standards) applies to all Members.  

  
3.2. The Board may from time to time: 
 

a. amend this Code; 

b. prescribe that parts or all of this Code applies to one or more classes of 
Member. 

 
4. General Standards 
 
4.1. Members must not engage in Misconduct and must be, and continue to be, of 

good character and repute and a Fit and Proper person. 

4.2. Members must always comply with this Code. 

4.3. Members must keep up to date with and comply with all applicable laws, 
regulations and practices relevant to the conduct of their business.  If the 
requirements of any law or regulation impose a higher standard than specified in 
this Code, then such higher standard will apply. If any provision of this Code 
conflicts with any law or regulation, that provision will not operate, however the 
balance of the Code will apply. 

4.4. Members must undertake continuing education programs recognised by the Board 
and complete sufficient number of hours of Continuing Professional Development 
(CPD) to maintain membership as determined by the Board from time to time. 

4.5. Members must ensure that at all times they employ or otherwise engage only with 
operatives who have any relevant licence or authorisation, and who have the 
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qualifications and experience necessary to deal competently and professionally 
with Customers.   

4.6. Members must always conduct that Member’s business in accordance with the 
Constitution of the MFAA and this Code of Practice. 

4.7. Members are liable for any acts or omissions of any employee or representative 
that are within the scope of the employees’ or representatives’ duties or ostensible 
duties. 

4.8. Members must: 

 
a. act with appropriate skill, care and diligence; 

b. deal with all persons with whom they may come into contact in the course of 
their professional and commercial activities in good faith; 

c.  not engage in any acts or omissions of a misleading or deceptive nature;  

d. not engage in any acts or omissions of a dishonest or fraudulent nature; 

e. ensure that their advertising is not false, misleading, deceptive, dishonest or 
likely to mislead or deceive; 

f. not engage in unconscionable conduct;  

g. fully disclose to any Customer or potential Customer any actual, apparent or 
potential conflict of interest of which a Member is or ought to be, aware, to the 
extent that such a conflict of interest may reasonably concern a Customer;  

h. refrain from any conduct which may embarrass, impugn, or discredit the 
MFAA or bring the MFAA into disrepute; and 

i. adhere to the reasonable instructions of Customers. 

 
5.  Professional Indemnity Insurance 
 
5.1. Members who are Brokers, Mortgage Managers, or Servicers (unless, in the 

opinion of the Board, they have net tangible assets that are satisfactory to cover 
professional indemnity risk, in the opinion of the Board) must maintain professional 
indemnity insurance: 

 
a. of not less than $2 million for any one claim and $2 million in the aggregate; 

and  

b. endorsed to cover a determination made by an EDR scheme; and 

c. which provides at least 12 months ‘run-off’ cover; and 

d. if trust money is held, with an extension for fidelity cover of not less than 
$100,000; and  

e. underwritten by an insurer regulated by APRA or otherwise acceptable to the 
Board; and 

f. in a form approved by the Board from time to time. 

 
 



Page 4 of 11 
 

 

6.  Contracts with Customers 
 
6.1. Brokers are required to record the essential terms of an agreement to provide 

services to a Customer.  This document can be combined with the prescribed 
disclosure documents under any relevant law. It is best practice to have the 
agreement signed by the Customer and the Member. If an agreement is entered 
into, the Member must retain a copy of the document for at least seven years after 
it is made.  The Member must provide the Customer with a copy of the document 
upon request from the Customer.  

 
6.2. Brokers who charge a fee for the provision of credit assistance to a Customer, 

must clearly: 
 

a. describe the nature of credit assistance to be provided for which the fee will be 
charged, and 

b. state the amount of the fee to be charged; and 

c. specify when the fee is payable  

in writing. 

 
6.3. Members must never charge a Customer a non-refundable fee for preparation and 

submission of a Credit application if the Member knows or suspects that there is 
little or no chance of the application being approved, unless the Member has 
completed a preliminary assessment of eligibility of the Customer and the 
Customer agrees to such a fee in writing before such a preliminary assessment is 
completed. 

 
6.4. Members who represent one or a small number of Credit Providers must, before 

providing credit assistance to a Customer, inform the Customer that the Customer 
should rely upon the Customer’s own enquiries about the competitiveness and 
appropriateness of the proposed Credit. 

 
6.5. Members must express written terms and conditions of their services in plain 

language in English. This provision does not preclude a Member from also 
providing such written terms and conditions in a language/s other than English.   

 
7.  Arranging Credit 
 
7.1. Members must suggest or recommend to Customers only Credit that Members 

reasonably believe is appropriate to the needs of that Customer, after undertaking 
an appropriate assessment of the Customer’s capacity to service the proposed 
Credit. 

 
7.2. Members must not receive a commission, payment or other incentive for 

negotiating the refinancing of Credit for a Customer in circumstances where the 
Customer does not receive a beneficial result from the refinance, except where the 
Member has acted under the specific instructions of the Customer, after 
appropriate advice has been given to the Customer by the Member. 

 
7.2.1. A Customer will ordinarily not receive a beneficial result from a refinance where: 
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a. the Customer can make offset and extra payment savings under their existing 

loan; or 

b. the Customer cannot make offset savings under their existing loan, but the 
amount of those potential savings is less than the transaction costs that will be 
incurred as a result of refinancing. 

 
7.3. Members must always disclose to Customers all relevant details known to the 

Member about a proposed Credit application as and when appropriate. 
 
7.4. Members must always make such enquiries as are reasonable in all the 

circumstances to determine a Customer’s capacity to service any proposed Credit. 
 
7.5. Members must submit a Credit application to a Credit Provider or the Credit 

Provider’s representative, when practicable, within five business days (but in any 
case promptly) after completion of a duly completed application, containing all 
information required by the Credit Provider to assess the application. 

 
7.6. Members dealing with Customers must always keep Customers informed, where 

appropriate, of all relevant information known to Members relating to a proposed or 
current Credit application. 

 
8.  Outcome of Application for Credit 
 
8.1. Members must advise Customers of the outcome of a submitted Credit application, 

whenever practicable, within two business days (but in any case promptly), of the 
decision being notified in writing to the Member by the Credit Provider to which the 
application was submitted. 

 
8.2. Members must refund any amounts due to Customers, whenever practicable, 

within five business days (but in any case promptly). 
 
9.  Confidentiality 
 
9.1. Members must at all times keep information, that has been provided by a 

Customer, confidential and secure and only disclose information as required by 
law, the MFAA Disciplinary Rules or as authorised by the Customer. 

 
10.  Fees and Commissions Disclosure  
 
10.1. If a commission or other benefit will or may be paid by or to a Member for, or in 

connection with, provision of Credit to a customer, the Member must always 
disclose to the Customer that fact and: 

 
a. the name of the person by whom the commission or other benefit is payable; 

and  

b. the name of the person to whom the commission or other benefit is payable; 
and 

c.  the amount of the commission or other benefit, if ascertainable; and 
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d. if the amount of the commission or other benefit is not ascertainable, the basis 
of or formula for such commission or other benefit; 

 
but this disclosure requirement does not apply to: 
 

e. the amount payable in connection with a credit related insurance contract; or 

f. the commission or other benefits paid to employees of the Member. 

 
Commissions and other benefits need not be disclosed by Managers or Servicers where 
the Customer is provided with the Manager’s or Servicer’s own Credit product. 
 
11.  Dispute Resolution – IDR, EDR, and the MFAA Tribunal 
 
11.1. Members must establish IDR procedures in accordance with guidelines issued 

from time to time by the MFAA.  Members must make information about their IDR 
scheme available to all Customers and prospective Customers. 

 
11.2. Members must ensure that their complaints contact person has the authority to 

determine and respond to any complaint made by a Customer. 
 
11.3. Members must maintain a written IDR policy which is made available to any 

person on request and posted on the Member’s website, if any. 
 
11.4. Members must ensure that a complainant is treated courteously when making a 

complaint. 
 
11.5. Members must not impose any fee in relation to a complaint on a Customer who 

makes a complaint. 
 
11.6. Members must be a member of an EDR scheme.  Members must make 

information about their EDR scheme available to all Customers and prospective 
Customers, and that information must be posted on the Member’s web site, if any. 

 
11.7. Members must respond in writing to written requests from their EDR scheme 

concerning a complaint promptly and in any event within 10 business days.  
 
11.8. Members must respond in writing to written requests from the MFAA Investigation 

Officer promptly and in any event within 10 business days. 
 
11.9. Members must respond in writing to written requests from the MFAA Tribunal 

promptly and in any event within ten 10 business days. 
 
11.10. Members must respond in writing to written requests from the MFAA Membership 

Secretary promptly and in any event within 10 business days. 
 
11.11. Members must maintain a written record of written complaints made against 

them and supply a copy to the Investigation Officer or MFAA Tribunal on request. 
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12. Money Held on Trust 
 
12.1. Members who receive trust money must promptly, and in any event within two 

business days, deposit that money into a trust account maintained by the Member 
with an authorised deposit-taking institution. 

 
12.2. Members must promptly, and in any event within five business days, account for 

any money held in trust which has become payable to third parties. 
 
12.3. Members who hold trust money must keep such books and records that correctly 

record and explain the transactions in the trust account and have the account 
audited by an independent external auditor at least annually. 

 
13. Hardship Applications 
 
13.1. If a Member becomes aware, or is advised by a Customer, that the Customer is or 

may be in financial difficulties, the Member will consider in good faith whether it is 
reasonably appropriate to vary the payment terms of the credit facility, or if it is 
appropriate, suggest that the Customer contact the Credit Provider and request the 
Credit Provider to vary the Customer's repayment terms. 

 
13.2. Where appropriate, the Member must: 
 

a. have regard to the Customer’s financial circumstances and consider in good 
faith and within a reasonable time the Customer’s request to vary the payment 
terms; and 

b. suspend any action to recover any payments due under a Credit contract and, 
if it has not listed a default already, not list a credit default in respect of the 
Credit facility against the Customer until:  

i. the Member informs the Customer in writing whether or not it will vary the 
payment terms; and 

ii.  if the Member and the Customer agree to vary the payment terms, the 
Customer fails to meet the varied payment terms; and 

c. encourage the Customer to make payments the Customer can afford, pending 
the Member informing the Customer of its decision; and 

d. have a documented policy and procedure in place for receiving and assessing 
requests to vary credit contracts upon hardship grounds and must provide 
information about that hardship policy to a Customer on request. 

 
13.3. Members must act reasonably in assessing a Customer’s request to vary payment 

terms.  Amongst other things, Members must not require: 
 

a. the Customer to apply for the early release of any part of the Customer’s 
superannuation entitlements; or 

b. the Customer to obtain funds from family members, friends or other third 
parties; 

prior to the Member considering whether to, or agreeing to, vary the payment terms.  
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13.4. Members who decide to vary the payment terms must promptly and in any case 

within 21 calendar days give the Customer written notice setting out particulars of 
the varied payment terms. 

 
13.5. Members who decide not to vary the payment terms must promptly and in any 

case within 21 calendar days give the Customer written notice of: 
 

a. its decision and the reasons for its decision; and 

b. the Customer’s right to make a complaint to the Member’s IDR and EDR 
schemes (providing contact details for those schemes) if the Credit falls within 
the jurisdiction of those schemes. 

 
14. Interpretation and Definitions 
 
14.1. Interpretation 
 
In this document, unless the context requires otherwise: 
 

 clause and sub-clause headings are for reference purposes only; 

 the singular includes the plural and vice versa; 

 words denoting any gender include all genders; 

 a reference to a person includes any other entity recognised by law and vice 
versa; 

 where a word or phrase is defined, its other grammatical forms have a 
corresponding meaning; 

 any reference to any agreement or document includes that agreement or 
document as amended at any time; 

 the use of the word includes or including is not to be taken as limiting the 
meaning of the words preceding it; 

 the expression at any time includes reference to past, present and future time 
and performing any action from time to time. 

 
14.2. Definitions 
 
In this Code of Practice, the following words and phrases have the meanings and 
references set out below: 
 
ASIC:   the Australian Securities and Investments Commission 

Board:   the board of directors of the MFAA from time to time 

Broker: a Member when conducting the business of finance broking or 
mortgage broking, but excludes Members when acting as 
Mortgage Managers, Credit Providers, or Servicers 
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Customer: a natural person (i.e. an individual) or a small business, that is, a 
business that employs fewer than 20 people, who engages a 
Member to provide services relating to the provision of Credit  

Credit: financial accommodation provided to Customers, including lease 
finance, hire purchase, mortgage loans, personal loans 

Credit Provider: a person that provides Credit to Customers, and where the context 
admits, includes Servicers and Mortgage Managers acting for 
Credit Providers. 

EDR: means an external dispute resolution scheme approved by ASIC 
for the purposes of the National Consumer Credit Protection Act 
2009 (Cth) 

EDR Rules:    the rules of an EDR as defined above  

Fit and Proper: individuals having the necessary competence for the role/s that 
they purport to or seek to perform, taking into account such 
attributes as knowledge, skills, and experience and whether or not 
an individual is of good fame and character, as well as attributes 
such as diligence, honesty, integrity and judgement.  

 
The criteria for determining whether a person is a Fit and Proper person includes, 
but is not limited to, an assessment of whether the person has: 

 appropriate knowledge, skills, experience, competence, judgment, 
character, honesty and integrity; 

 been subject to criticism, discipline, disqualification or removal by a 
professional or regulatory body, court or relevant tribunal where such 
outcome is relevant to the activities the person seeks to carry out as a 
Member of the MFAA; 

 been subject to adverse findings in relevant criminal or civil proceedings; 

 been refused a licence or registration for a commercial or professional 
activity; 

 failed to manage personal debts satisfactorily; 

 been a responsible officer in an entity at a time the entity failed; 

 been obstructive, misleading or untruthful in dealing with a regulatory 
body, or a court; 

 been inappropriately critical of a relevant self-regulatory body, or tribunal; 

 demonstrated a lack of willingness to comply with regulatory or 
professional requirements; 

 been involved in business activities that appear negligent, deceitful or 
otherwise improper;  

 been, or is, considered of bad repute, or 

 has surrendered, lost or failed to maintain an essential qualification, 
licence or requirement to be admitted to membership or to remain a 
Member of the MFAA, or such qualification has been terminated, 
suspended or cancelled, whether this qualification or requirement arises 
under the Constitution, the Disciplinary Rules or another requirement of 
the MFAA, or under law. 

IDR: Internal Dispute Resolution 
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Manager:  a Member who manages mortgages on behalf of a Credit Provider, 
including:  

a. management of the relationship with the Customer throughout the term of the 
Credit; and 

b. undertaking some or all of the work associated with Credit assessment; and 

c. whose commission or remuneration is calculated by reference to: 

i.  a pool of contracts for Credit in respect of which the commission is 
determined by reference to the net profit of operating the pool; or 

ii. the difference between: 

A. the delivery rate (being the cost of funds for the pool of contracts 
made available to the licensee or the credit representative); and 

B.  the interest rate and other income derived from the pool of 
contracts; and 

d. ASIC or the MFAA has not declared the Member not a Manager or not a 
Manager in respect of certain transactions. 

Member: a person that is a Member of the MFAA as defined in the 
Constitution of the MFAA. 

Membership Secretary: the Membership Secretary as defined in the Constitution of the 
MFAA 

MFAA: Mortgage & Finance Association of Australia ACN 006 085 552 

MFAA Tribunal: the Tribunal as defined in the Constitution of the MFAA 

Misconduct:   a breach of this Code of Practice or conduct involving: 

 fraud or dishonesty; or 

 misleading or deceptive representation/s or activities; or 

 knowingly making a false statement; or 

 gross negligence; or 

 a refusal to, or neglecting, or failure to, comply with a provision of the 
Constitution, the MFAA Code of Practice, EDR Rules, the MFAA 
Disciplinary Rules; or 

 unreasonably failing or refusing to provide information to the Investigation 
Officer; or 

 misrepresentation of material facts in relation to an application for 
Membership of the MFAA; or 

 misrepresentation of material facts in relation to mentoring of a Member; 
or 

 misrepresentation of material facts, making a false statement or being 
grossly negligent concerning continuing professional development hours 
earned or to be earned as a Member; or 

 misrepresentation of material facts, making a false statement or gross 
negligence in relation to any borrower, guarantor, proposed borrower or 
proposed guarantor, Credit application or Credit variation application; or 

 a breach of any legislation relating to the Member’s business activities; 
and: 
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 which indicates a failure to understand or practice the principles of 
honesty and fair dealing in relation to other participants in the mortgage 
and finance industry; or 

 which indicates a substantial or consistent failure to reach reasonable 
standards of efficiency and competence in the conduct of business in the 
mortgage and finance industry; or  

 which is prejudicial to the reputation or interests of the MFAA; or  

 which is described by the Board as being a failure, without reasonable 
excuse, proof of which will lie on the Member, to comply with a 
determination, decision or any sanction or order of the Tribunal imposed 
on the Member; or  

 which is unethical conduct or conduct unbecoming of a Member; or 

 which the Board may in addition from time to time prescribe as 
Misconduct and has been made generally known for at least one calendar 
month, including publication on the MFAA website. 

Servicer:  a Member who is the principal servicer of Credit for a Credit 
Provider, and who exercises the majority of the credit and other 
decisions relating to the Credit Provider’s Credit portfolio and who 
ASIC or the MFAA has not declared the Member to not be a 
servicer or to not be a servicer in respect of certain transactions. 
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CONSTITUTION 

MORTGAGE & FINANCE ASSOCIATION OF AUSTRALIA 

ACN 006 085 552 

1. Defined meanings 

Words used in this Constitution and the rules of interpretation that apply are set out and 

explained in the definitions and interpretation clause at the back of this Constitution. 

2. Objects  

2.1 The objects for which the Association is established are: 

(a) to support and promote the profession of mortgage and financial services 

intermediaries; 

(b) to support and promote the establishment and development of the mortgage industry, 

mortgage market and financial services industry in Australia; 

(c) to inform Members of existing and proposed legislation and regulations affecting the 

mortgage industry, mortgage market and financial services industry in Australia; 

(d) to encourage amendments to legislation and regulations affecting the mortgage 

industry, mortgage market and the financial services industry in Australia; 

(e) to undertake research on any matters relevant to the mortgage industry, mortgage 

market and financial services industry in Australia to inform Members of means to 

improve individual roles and practices; 

(f) to foster and promote sound and ethical business practices in the mortgage industry, 

mortgage market and financial services industry in Australia;  

(g) to support and sponsor educational programs, meetings and seminars with a view to 

informing Members and the public of all aspects of the mortgage industry, mortgage 

market and financial services industry; 

(h) to publish information and content dealing with the mortgage industry, mortgage 

market and financial services industry in Australia; 

(i) to provide membership benefits and services; and 

(j) to do all such other lawful things as are incidental or convenient to the pursuit of the 

above objects. 

2.2 Association’s powers not limited by objects 

The objects of the Association referred to in clause 2.1 do not restrict or prohibit the exercise of 

any power or capacity available to the Association at law. 
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3. Limited liability 

3.1 Members’ Liability 

The liability of the Members is limited. 

3.2 Members’ Contributions 

Every Member undertakes to contribute to the assets of the Association if it is wound up while 

the Member is a Member, or within one year after the Member ceases to be a Member, for: 

(a) the payment of the debts and liabilities of the Association, contracted before the 

Member ceased to be a Member; 

(b) the expenses of winding up the Association; and 

(c) the adjustment of the rights of the contributories among themselves. 

3.3 Amount of Members’ Contributions 

The amount of the contribution under clause 3.2 must not exceed $10.00 per Member in any 

circumstances. 

4. Use of the property by the Association 

4.1 Conduit Policy 

It is the Association’s policy that any allocation of funds or property to any other institutions, 

bodies, entities, organisations, government departments or persons will be, as best able, made 

in accordance with the objects of the Association and not be influenced by the expressed 

preference or interest of a particular donor to the Association. 

4.2 Application of Association Property 

The Association will, as best as it is able, apply its income and property for the objects of the 

Association.  No portion of the income or property may be paid or transferred directly or 

indirectly by way of dividend, bonus or otherwise by way of profit or return of capital to any 

Member. 

4.3 Payments of Association Expenses 

Nothing in clause 4.2 prevents the payment in good faith of reasonable and proper: 

(a) remuneration to any of the officers or employees of the Association or to any 

Member in return for any services actually rendered by them to the Association; 

(b) interest on money borrowed from any Member for any of the purposes of the 

Association (provided the interest rate does not exceed the rate charged by the 

Association’s bank on similar borrowings);  

(c) rent for premises let by any Member to the Association; or 

(d) payment for any goods supplied to the Association by any Member. 
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4.4 Remuneration Payments 

The following payments may be paid or given by the Association to a Director: 

(a) reasonable remuneration to a Director for their services as a Director as determined 

by the Board from time to time; 

(b) the reimbursement of out-of-pocket expenses incurred on reasonable commercial 

terms in carrying out the duties of a Director (including travel expenses in connection 

with attendance at Board, Committee or general meetings); and 

(c) remuneration for any service rendered to the Association in a professional or 

technical capacity, where the terms of service are on reasonable commercial terms 

and have been previously approved by a resolution of the Board.  

5. Use of property on winding up  

5.1 Surplus 

If upon the winding up of the Association and after the satisfaction of all its debts and liabilities, 

any property remains (surplus), the surplus must not be paid or distributed among the Members. 

5.2 Transfer of Surplus 

The surplus must be given or transferred to an institution, body, entity, or organisation 

(Transferee Entity) whose constitution has similar objects as the Association and prohibits the 

distribution of its income and property among its members to at least the same extent as is 

imposed on the Association’s members. 

5.3 Choice of Transferee Entity 

The Transferee Entity must be chosen by the Board (as the Board was constituted at the 

commencement of the winding up).  If the Board does not choose a Transferee Entity within a 

reasonable time, any Member at the commencement of the winding up or the liquidator may 

apply to the Supreme Court of New South Wales to choose the Transferee Entity. 

6. Members 

6.1 General 

The Members consist of: 

(a) Life Members and Honorary Members; 

(b) Full Members; 

(c) Student Members; and 

(d) all other persons admitted to Membership in accordance with this Constitution. 
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6.2 Life Members and Honorary Members  

(a) Any Full Member or a Nominated Representative, who has given extensive and 

meritorious service to the Association will be eligible to be elected as a Life Member.  

A Nomination for Life Membership must be in writing and submitted to the Board 

by a current Member.  Election as a Life Member will be at the absolute discretion 

of the Board. 

(b) Life Members will be entitled to receive all publications and communications 

distributed to Full Members and will be entitled to vote and play a role in the 

governance of the Association. 

(c) Membership as an Honorary Member may be bestowed at the absolute discretion of 

the Board on any person not eligible to be a Full Member who has given, in the view 

of the Board, extensive and meritorious service to the Association. 

(d) Honorary Members will be entitled to receive all publications and communications 

distributed to Full Members but are not entitled to vote or play any role in the 

governance of the Association. 

(e) The Board may cancel the Membership of a Life Member or Honorary Member: 

(i) if that Honorary Member or Life Member, being an individual, is or becomes a 

bankrupt or subject to control under the Bankruptcy Act 1966; 

(ii) if that Life Member or Honorary Member, being a corporation, is or becomes an 

externally-administered body corporate as that expression is defined in the Act; 

(iii) if any individual principal of that Honorary Member or Life Member, being a 

firm, is or becomes a bankrupt or subject to control under the Bankruptcy Act 

1966; 

(iv) if a licence or authorisation held by that person or by the licensee on whose behalf 

that person is authorised to engage in activities or otherwise act under their 

authorisation is cancelled or suspended for misconduct, or for engaging in 

conduct which the Board, acting reasonably, considers might bring the 

Association into disrepute; or 

(v) if the person, being an individual, is found to have committed an offence that is 

punishable on conviction by imprisonment or which the Board, acting reasonably, 

considers warrants exclusion from Membership.  

6.3 Full Members 

6.3.1 A person cannot become a Full Member unless the person: 

(a) is engaged, or intending to be engaged, in the business of: 

(i) credit origination, credit provision or management of credit; or 

(ii) issuing, purchasing, marketing or investing in mortgage loans or mortgage related 

securities; or 

(iii) insuring or otherwise enhancing the credit quality of mortgage loans and/or 

mortgage related securities; or 
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(iv) acting as an intermediary in the issuing, purchasing, marketing, or managing of 

other financial products; or 

(v) providing support, consultancy or professional services to the mortgage industry 

or financial services industry; 

(b) applies to become a Full Member in the form and manner prescribed by the Board 

from time to time; 

(c) satisfies the applicable educational and other criteria established by the Board and 

published via the Association's website or in Membership materials from time to 

time; 

(d) is at all times during the currency of their Membership covered by professional 

indemnity insurance on such terms and for such sum as is determined from time to 

time by the Board or in the opinion of the Board has net tangible assets satisfactory 

to the Board to be able to cover professional indemnity risk;  

(e) if an individual, is over 18 years of age; 

(f) is not a bankrupt or subject to control under the Bankruptcy Act 1966; 

(g) being a firm, every individual who is a principal of the firm is not a bankrupt or 

subject to control under the Bankruptcy Act 1966, and every corporation that is a 

member of the firm is not an externally-administered body corporate as that 

expression is defined in the Act; 

(h) being a corporation, is not an externally-administered body corporate as that 

expression is defined in the Act; 

(i) being a corporation, every director is not a bankrupt or subject to control under the 

Bankruptcy Act 1966; and 

(j) if involved in credit activities as defined in the National Consumer Credit Protection 

Act 2009 (Cth) is a member of, or is covered by a membership of a Qualifying EDR 

Scheme. 

6.3.2 The Board may from time to time prescribe other provisions relating to the criteria which must 

be satisfied before any person becomes or remains a Full Member. 

6.3.3 Membership Structure 

Subject to clauses 6.3.1 and 6.3.2, the membership of the Association will comprise: 

(a) individuals operating as loan writers, being either employees of, or contractors to, 

broking or mortgage management businesses; 

(b) individuals (other than loan writers) engaged as employees by any Full Member; 

(c) Broking Businesses.  It is a condition of membership of a Broking Business, that each 

loan writer employed by, or contracted to, the Broking Business, is a Full Member; 

(d) broking or aggregator groups; 



MFAA Constitution    7 

 

(e) mortgage managers.  It is a condition of membership of mortgage managing businesses 

dealing directly with the public, that each loan writer employed by, or contracted to, the 

business, is a Full Member; 

(f) lenders/funders; 

(g) mortgage insurers; 

(h) other businesses supplying support services; 

(i) Student Members; and 

(j) such other categories as determined from time to time by the Board. 

6.4 Student Members 

(a) An individual is eligible to be admitted as a Student Member if the individual: 

(i) is at least 16 years of age; 

(ii) is a fit and proper person (as defined in the MFAA Code of Practice); 

(iii) is not engaged in any of the activities set out in clause 6.3.1(a); and 

(iv) satisfies all other applicable criteria established from time to time by the Board. 

(b) A Student Member is  

(i)  not a Voting Member; and 

(ii)  not permitted to hold him/herself out to be a Full Member or use any of the Association's 

logos. 

6.5 Accreditation and Recognition 

6.5.1 Accreditation  

The Board may bestow an appropriate accreditation upon individuals who are Full Members or 

Nominated Representatives, subject to those individuals satisfying the relevant criteria 

established from time to time by the Board. 

6.5.2 Recognition 

The following recognitions may be bestowed upon individuals who are Full Members or 

Nominated Representatives, subject to those individuals satisfying the relevant criteria 

established from time to time by the Board: 

(a) Associate of Mortgage & Finance Association of Australia (AMFAA); and 

(b)  Fellow of Mortgage & Finance Association of Australia (FMFAA). 

6.5.3  The Board, from time to time, may determine other accreditations or recognitions applicable to 

Members or any category of Members, or cease any accreditations or recognitions. 
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6.6 Affiliated Associations 

The Board may admit as Affiliated Associations, any other association with similar objects as 

the Association, whether operating in Australia, or in other countries.  Such admission will be 

on terms as decided by the Board from time to time.  An Affiliated Association is entitled to 

receive all publications and communications distributed to Full Members but is not entitled to 

vote or play any role in the governance of the Association. 

6.7 Categories of Members 

The Board may from time to time establish other categories or sub-categories of Membership 

and may determine the requirements which must be satisfied before a person is admitted to each 

such category or sub-category of Membership and the rights, privileges and obligations of 

Members in each such category or sub-category of Membership. 

7. Application for, and renewal of, Membership 

7.1 Form of Application 

An application for Membership or for renewal of Membership must be made to the Association 

in writing in the form determined by the Board from time to time. 

7.2 Applications for Membership and Renewal of Membership 

Subject to clause 7.1, an application form to be completed by a person making an application to 

become a Member or to renew their Membership, must: 

(a) identify the category of Membership for which application is made;  

(b) state that the applicant agrees to be bound by this Constitution, the Disciplinary 

Rules, the MFAA Code of Practice, and, if the applicant is conducting any credit 

activities as defined in the National Consumer Credit Protection Act 2009 (Cth), is 

or will be a member of, or be covered by a membership of, a Qualifying EDR 

Scheme; 

(c) in the case of an applicant for Full Membership that is a corporation or firm, identify 

who is to be the Nominated Representative of the applicant; 

(d) state that the Application Fee is to be paid at the time the application is made; and 

(e) specify such information that is required by the Association to enable the Board to 

determine whether the criteria for admission or renewal of Membership (as the case 

may be) in the category of Membership for which application is made are satisfied. 

7.3 Approval of Application for new Membership and renewal of Membership 

(a) Upon application to become a Member or to renew a Membership being made to the 

Association, the Board will consider the application or may defer consideration of 

the application from time to time as it sees fit.  

(b) The Board may: 

(i) refuse to admit a person as a Member; 
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(ii) refuse to renew a person's Membership; 

(iii) admit a person as a Member or renew a Membership if that person is eligible to 

be or remain as a Member including imposing conditions on that Membership not 

inconsistent with this Constitution; or 

(iv) request further information, including requesting an interview with the applicant 

or, in the case of a corporation or firm, its Nominated Representative, in respect 

of the application for Membership or renewal of Membership. 

(c) If the Board refuses to admit a person as a Member or to renew a person's 

Membership, the Board must advise the applicant and the reasons for the refusal in 

writing as soon as practicable after it makes its decision. 

(d) Any person whose application for Membership or renewal of Membership is refused 

may appeal the refusal to the Tribunal in accordance with the Disciplinary Rules (for 

the purposes of the Disciplinary Rules, if the notice of refusal is given by the Board 

it is taken to have been given by the Membership Secretary). 

(e) If an application is approved, the applicant must be informed in writing as soon as 

practicable after the Board makes its decision and accordingly entered onto the 

Register subject to any conditions imposed.  

(f) The Board may impose conditions on any Membership or on any renewal of 

Membership not inconsistent with this Constitution. 

7.4 Delegation 

The Board may, at any time, delegate, on such terms as it thinks fit, to such persons as it may 

determine, the authority to: 

(a) admit persons as Members; 

(b) renew the Membership of existing Members; or 

(c) refuse applications for Membership or the renewal of Membership. 

7.5  Register of Members 

(a) The Association will maintain a Register of all persons admitted as Members in any 

class or category. 

(b) The Register will identify each Member by reference to: 

(i) the category of Membership held and any accreditations held pursuant to clause 

6.5.1, clause 6.5.2 or clause 6.5.3; 

(ii) in the case of a Full Member which is a firm or a corporation, the name of its  

Nominated Representative from time to time; 

(iii) the address to which notices are to be sent; 

(iv) the full name or in the case of a corporation, its Australian Company Number and 

Australian Business Number or in the case of a business that is not a corporation, 

its full name and Australian Business Number; 
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(v) the date on which the Member’s application was approved; and 

(vi) such other information as is deemed appropriate by the Board. 

(c) The Register will constitute the official roll for the purposes of identifying Members 

eligible to vote at general meetings, to nominate for positions on the Board and to vote 

for the election of Directors.  The Register will be conclusive evidence of the status of 

each Member.   

8. Fees to be paid by Members 

8.1 Application Fee 

(a) The Application Fee payable by Members in each category or sub-category of 

Membership is such amount as is determined by the Board from time to time. 

(b) The Application Fee is payable to the Association. 

8.2 Annual Subscription 

(a) The Annual Subscription payable by Members in each category or sub-category of 

Membership is such amount as determined by the Board from time to time.  

(b) All Annual Subscriptions must be paid annually in advance for the period 

commencing on such date or dates as is determined by the Board from time to time, 

and on such date  as is determined by the Board from time to time. 

(c) All Annual Subscriptions must be paid to the Association.  

8.3 Waiver 

The Board may at any time fix, at different rates, suspend or waive payment of the Application 

Fee or Annual Subscription or any other fee in favour of any Member or category or sub-

category of Member. 

8.4 Annual Subscription in arrears 

Despite anything in this Constitution, if any Member fails to pay that Member’s Annual 

Subscription within two months after it becomes due and payable, that Member is not entitled 

to: 

(a) nominate a Member as a candidate for election as a Director; 

(b) be nominated as a candidate for election as a Director; 

(c) vote in any ballot for the election of Directors; 

(d) receive notices of meetings of Members or any other publications or 

communications to Members;  

(e) requisition, attend, be counted in forming a quorum for, or exercise any vote at, any 

general meeting; or  
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(f) nominate any Member (including themselves) for any Association Awards or 

similar; 

while the Annual Subscription and any other outstanding fees or charges remain due and 

unpaid. 

9. Obligations of Members 

9.1 Conduct 

Each Member must not engage in Misconduct as defined in the MFAA Code of Practice or in 

breach of the Disciplinary Rules or any Qualifying EDR Scheme Rules.  

9.2 Obligations 

Each Member: 

(a) must be a fit and proper person as defined in the MFAA Code of Practice; 

(b) must conduct their business in a professional manner, ensuring that they and their 

associates and staff are thoroughly knowledgeable in all areas and aspects of the 

mortgage and finance industry in which they participate and that they are acting in 

compliance with sound business practices; 

(c) must act in compliance with all laws and co-operate with all government bodies and 

responsible authorities to achieve the objectives of the Association in the course of 

the conduct of their own business (including reporting to the Association any 

Member that has acted in a manner prejudicial to the reputation or interests of the 

Association); 

(d) must always act in a manner which recognises that integrity and responsibility are 

essential to achieve and maintain confidence in all aspects of the mortgage and 

finance industry; 

(e) must respect and preserve the confidentiality of any credit application, credit 

appraisal and property valuation report except as required by law; 

(f) must make full disclosure of all pertinent facts to all relevant parties, including any 

interest that they may have in a loan, project, or property; 

(g) must comply with all requirements of the Act with respect to disclosure of 

information to ASIC;  

(h) is bound by this Constitution and must comply with all directions, policies, codes 

and rulings related to ethics, standards, and professional conduct which are 

promulgated by the Association from time to time; and 

(i) if involved in credit activities as defined in the National Consumer Credit Protection 

Act 2009 (Cth), is a member of, or be covered by a membership of, a Qualifying 

EDR Scheme. 
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10. Rights of Members 

10.1 Membership Rights 

(a) Full Members and Life Members are entitled to all rights of Members under this 

Constitution, including to exercise voting rights at general meetings and for the 

election of Directors and to participate in the governance of the Association. 

(b) Honorary Members and Affiliated Associations are entitled to receive notice of 

meetings of Members but will not be entitled to exercise voting rights at any general 

meetings or for the election of Directors or to participate in the governance of the 

Association. 

(c) Members whose Membership is suspended or cancelled and Members who are 

expelled are not entitled to exercise voting rights at general meetings or for the 

election of Directors nor are they entitled to participate in the governance of the 

Association. 

10.2 No joint Members  

Joint Memberships of the Association are not permitted. 

10.3 Right to use Association logo 

Members may use the logos of the Association in the course of their business in accordance with 

the Board’s policy from time to time as to the use of the logos.  The Board may at its discretion 

prevent a Member from using any logo in a particular manner. 

11. Representation 

11.1 Nominated Representative 

If a Full Member is a firm or corporation and wishes to participate in meetings and proceedings 

of the Association (including for the election of Directors), the Full Member must, by notice in 

writing to the Board, appoint a representative to act for the Full Member in such meetings and 

proceedings of the Association and for the election of Directors and may, by like notice, from 

time to time, remove any such representative and appoint another person in their place.  Subject 

to the Act, if a Nominated Representative is appointed, the Nominated Representative, while 

appointed, acts to the exclusion of the Full Member. 

11.2 Privileges of Nominated Representative 

The Nominated Representative will have all of the rights of the Full Member appointing them 

(except the ability to appoint a representative) and, subject to this Constitution, will be eligible 

to hold office as, and to nominate, a Director and vote at general meetings and for the election 

of Directors in the same way as an individual Full Member. 

11.3 Termination of appointment 

The appointment of a Nominated Representative automatically terminates if the Nominated 

Representative: 

(a) was nominated by a person who ceases to be a Full Member; 
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(b) dies, becomes bankrupt or is found to have committed an offence that is punishable 

on conviction by imprisonment or which the Board, acting reasonably, considers 

warrants termination of their appointment; 

(c) held a licence or authority issued by a government authority relating to the 

Nominated Representative’s activities in the credit, finance or financial services 

industries and the licence or authority is suspended or cancelled; or 

(d) engages in conduct which the Board, acting reasonably, considers might bring the 

Association into disrepute. 

12. Cancellation of Membership 

12.1 Cancellation 

(a) A person is no longer eligible to be a Member and the Association may cancel that 

person’s Membership if the person: 

(i) dies; 

(ii) resigns that Membership; 

(iii) fails to pay that person’s Annual Subscription within three months from 

the date nominated by the Board for payment and after having received 

at least 21 calendar days' written notice from the Association of their 

failure to pay the Annual Subscription; 

(iv) if after 30 calendar days' written notice by the Association of the basis 

upon which it is said the person has breached or failed to meet the 

relevant criteria for that person’s class of Membership, the person fails 

to remedy any such breach to the satisfaction of the Board within the 

30 calendar day notice period;  

(v) is expelled from the Association under this Constitution or under the 

Disciplinary Rules;  

(vi) if the person was a licensee or credit representative under the National 

Consumer Credit Protection Act 2009 (Cth), the person is subject to a 

suspension, banning, or disqualification order by ASIC; or 

(vii) if a Full Member, ceases to satisfy the requirements of clause 6.3.1(a) 

and clause 6.3.1 (d) to (j) inclusive. 

(b) The Disciplinary Rules may specify other circumstances in which a person is no 

longer eligible to be a Member.  This clause operates independently of any provision 

of the Disciplinary Rules. 

(c) If an event referred to in this clause occurs, the Membership Secretary, the Board or 

the Tribunal may issue a notice to the person notifying the person that the person’s 

Membership is to be cancelled. 

(d) To avoid doubt, nothing in this clause prevents the Association or the Tribunal from 

expelling a person from the Association without first cancelling the person’s 

Membership.  
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12.2 Membership not transferable 

A right, privilege or obligation which a person has by reason of being a Member: 

(a) is not capable of being transferred or transmitted to another person; and 

(b) terminates upon cessation of the person's Membership. 

12.3 Resignation 

(a) A Member may not resign Membership except in accordance with the following: 

(i) a Member must notify the Association of their intention to resign by 

notice in writing and the resignation takes effect three months from the 

date the Association receives any such notice of resignation from that 

Member; and 

(ii) the Member must pay all amounts payable by the Member to the 

Association in respect of the Member's Membership upon resignation, 

including any outstanding subscription, other monies and interest due.  

The Member agrees that any amounts payable to the Association upon 

resignation, remain due as a debt to the Association. 

(b) A Member whose conduct is under investigation pursuant to the Disciplinary Rules, 

or a Qualifying EDR Scheme Rules, may not resign until the proceedings have been 

completed and any penalty is satisfied. 

(c) Despite anything in this clause, a Member may also resign as a Member at any time 

with the consent of the Board on the terms and conditions determined by the Board. 

12.4 Membership deemed to continue 

While a Member is under investigation by the Association under the Disciplinary Rules, the 

Member’s Membership is deemed to continue until the matter is finalised and all outstanding 

debts, fees, subscriptions, levies and monetary penalties which were due from the Member to 

the Association will remain a contractual obligation of the Member until settled to the 

satisfaction of the Board.  The Association may enter into an arrangement with a third party to 

collect any debts, fees, subscriptions, levies and monetary penalties.  Despite this clause, the 

Board, Tribunal or Membership Secretary may in its absolute discretion determine that a 

Membership has terminated. 

13. Promulgation of rules and codes of practice 

13.1 Disciplinary Rules 

(a) The Board may from time to time promulgate rules to establish a procedure and a 

Tribunal to deal with matters referred to the Tribunal in accordance with the rules or 

this Constitution, including complaints made to the Association by any person, 

including any Member, in relation to the conduct of any Member, the refusal to grant 

or renew Membership, and concerns about the conduct of a Member. 

(b) The rules so promulgated will be called the Disciplinary Rules. 

(c) The Disciplinary Rules may be amended only by a resolution of the Board. 
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(d) Changes to the Disciplinary Rules will come into effect one month after publication 

of the revised Disciplinary Rules on the MFAA website and by publication 

elsewhere if the Board sees fit. 

(e) Each Member is bound by the Disciplinary Rules. 

(f) The Board may, of its own volition, refer the conduct of a Member to the Tribunal 

as a complaint (as defined in the Disciplinary Rules) under the Disciplinary Rules. 

13.2 MFAA Code of Practice 

(a) The Board may, from time to time, promulgate a code of practice in relation to the 

conduct of participants in the mortgage and finance industry and mortgage market 

towards other participants in the industry or towards consumers in the industry.  

(b) The code so promulgated will be called the MFAA Code of Practice. 

(c) Changes to the MFAA Code of Practice will come into effect one month after 

publication of the revised MFAA Code of Practice on the MFAA website or by 

publication elsewhere if the Board sees fit. 

(d) Each Member is bound by the MFAA Code of Practice. 

14. Meetings of Members 

14.1 Calling of meetings 

The Board may call a general meeting of the Members. 

14.2 Requisition of meetings 

The Board must call and arrange to hold a general meeting on the request of at least 1% of the 

total number of Voting Members worked out as at the midnight before the request is given to 

the Association.  A request made under this clause must comply with section 249D of the Act 

and shall be taken to be a request made under that section. 

14.3 Notice of meeting 

Every notice of a general meeting must: 

(a) set out the place, date and time of meeting; 

(b) in the case of special business, state the general nature of the business; 

(c) if a Special Resolution is to be proposed, set out an intention to propose the Special 

Resolution and state the resolution;  

(d) contain a statement that a Voting Member has a right to appoint a proxy and that the 

proxy need not be a Member; and 

(e) set out any other matters required under the Act. 
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14.4 Entitlement to notice 

Notice of a general meeting must be given to: 

(a) each Member except any Member who under this Constitution or the conditions 

imposed on their Membership is not entitled to the notice; 

(b) each Director; and 

(c) the auditor of the Association.  

14.5 Notice period 

Notice of a general meeting must be given in accordance with the Act.   

14.6 Proxy Voting by Members 

If a Voting Member is a firm or corporation, the Voting Member is considered to be present at 

a general meeting if it is represented by its Nominated Representative.  A Voting Member may 

appoint a person as its proxy to attend and vote on its behalf at any meeting at which the Voting 

Member is entitled to attend and vote.  The proxy may, but need not, be a Member.  The 

instrument appointing a proxy must be signed by the Voting Member or by its Nominated 

Representative or in such other manner as the Board approves from time to time.  To be 

effective, a proxy appointment (and the original or a certified copy of the power of attorney or 

other authority (if any) under which it is signed) must be received by the Association at the 

Registered Office, a fax number at the Registered Office or at such other place, fax number or 

electronic address specified for that purpose in the notice of the meeting at least 48 hours before 

the scheduled commencement of the meeting or adjourned or postponed meeting (as the case 

may be).  A proxy appointment must be in the form specified in the notice of meeting or in such 

other form as is valid under the Act. 

14.7 Omission to give notice 

The accidental omission to give notice of a general meeting to, or the non-receipt of any such 

notice by, a person entitled to receive it, or the accidental omission to advertise (if necessary) 

such meeting, does not invalidate the proceedings at, or any resolution passed at, any such 

meeting. 

14.8 Cancellation or postponement of meeting 

The Board may cancel or postpone the holding of any general meeting.  However, if the meeting 

was called in response to a requisition by Voting Members, the Board must not cancel the 

meeting and may postpone the holding of it only with the consent of a majority of the 

requisitioning Voting Members who requisitioned the meeting.   

14.9 Notice of cancellation or postponement 

The Board may notify the Members of a cancellation or postponement of a meeting by such 

means as it sees fit.  If any meeting is postponed for 28 calendar days or more, then no less than 

five business days' notice must be sent to the Members of the postponed meeting.  It is not 

necessary to specify in such notice the nature of the business to be transacted at the postponed 

meeting. 
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14.10 Venue 

Despite any other clause, the Association may hold a general meeting of Members at two or 

more venues using technology that gives the Members as a whole a reasonable opportunity to 

participate in the meeting. 

14.11 Annual General Meeting 

The business of an annual general meeting of the Association is to: 

(a) receive and consider the accounts and reports required by the Act to be laid before 

each annual general meeting; and 

(b) transact any other business required by this Constitution to be transacted at an annual 

general meeting of the Association. 

14.12 Report on Association’s activities 

The Board must, at each annual general meeting, in addition to the matters in clause 14.11, 

submit to the Members a report on the activities of the Association during the last completed 

Financial Year. 

15. Proceedings at meetings of Members 

15.1 Quorum 

No business may be transacted at any general meeting unless a quorum of Voting Members is 

present at the time when the meeting proceeds to business.  Except as provided in clause 15.2, 

10 Voting Members present in person, by duly appointed proxy, attorney or Nominated 

Representative, are a quorum for a general meeting of the Association.  A person who is 

attending both as a Voting Member and as a proxy, attorney or Nominated Representative for 

another Voting Member is counted only once for determining whether a quorum is present.  

15.2 Failure of quorum 

If a quorum is not present within 30 minutes from the time appointed for a general meeting: 

(a)  if the meeting was called by, or in response to, the requisition of Voting Members 

made under clause 14.2 or the Act, the meeting is dissolved; or 

(b) in any other case, the meeting stands adjourned to such day, and at such time and 

place, as the Board determines.   

If no determination of an adjourned meeting is made by the Board, the meeting stands adjourned 

to the same day in the second week following, at the same time and place.  If at the adjourned 

meeting a quorum is not present within 30 minutes from the time appointed for the meeting, 3 

Voting Members present in person or by duly appointed proxy, attorney or Nominated 

Representative constitute a quorum, or where 3 Voting Members are not present in person or by 

duly appointed proxy, attorney or Nominated Representative, the meeting is dissolved. 

15.3 Frequency of Annual General Meeting 

The Association must hold an annual general meeting at least once every calendar year and 

within five months after the end of its Financial Year. 
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15.4 Special business 

No special business may be transacted at any general meeting other than that stated in the notice 

calling the meeting unless it is a matter that is required by this Constitution or the Act to be 

transacted at the meeting. 

15.5 Chair of meeting 

The Chair, or in the Chair’s absence the Deputy Chair of the Association, is entitled to take the 

chair at each general meeting.  If neither of those persons is present at any general meeting 

within 30 minutes after the time appointed for holding the meeting, or neither of them is willing 

to take the chair, the Voting Members present in person or by duly appointed proxy, attorney or 

Nominated Representative must elect a Voting Member present in person to be chair of the 

meeting. 

15.6 Passing the chair 

If the chair of a general meeting is unwilling or unable to be the chair for any part of the business 

of the meeting: 

(a) that chair may withdraw as chair for that part of the business and may nominate any 

person who would be entitled under the preceding clause to chair the meeting for 

that part of the business; and 

(b) after that part of the business is completed, the person so nominated must cease to 

chair the meeting upon the request of the prior chair.  The prior chair is then entitled 

to resume as the chair of the meeting. 

15.7 Responsibilities of chair 

The chair of a general meeting is responsible for the general conduct of the meeting. For these 

purposes, the chair of the meeting may, without limitation: 

(a) delay the commencement of the meeting if that person determines it is desirable for 

the better conduct of the meeting; 

(b) prescribe, vary or revoke procedures; 

(c) in addition to other powers to adjourn, adjourn the meeting, or any item of business 

of the meeting, without the consent of the meeting if that person determines it is 

desirable for the orderly conduct of the meeting or the conduct of a poll; and 

(d) determine conclusively any dispute concerning the admission, validity or rejection 

of a vote. 

15.8 Adjournment of meeting 

The chair of a general meeting at which a quorum is present may, and must if so directed by the 

meeting, adjourn the meeting from time to time and from place to place as the chair determines. 

15.9 Business at adjourned meeting 

No business may be transacted at any adjourned meeting other than the business left unfinished 

at the meeting from which the adjournment took place.  No notice need be given of an 

adjournment, or of the business to be transacted at an adjourned meeting.  However if any 
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meeting is adjourned for 10 business days or more, notice of the adjourned meeting must be 

given in the same manner as for the original meeting. 

16. Voting at meetings of Members 

16.1 Entitlement to vote 

Subject to this Constitution and the conditions imposed on any Membership, each Voting 

Member present in person or by proxy, attorney or Nominated Representative at a general 

meeting of the Association has one vote.  

16.2 Number of votes 

If a person present at a general meeting represents (as proxy, attorney or Nominated 

Representative) more than one Voting Member then the person has: 

(a) on a show of hands (or on the voices) only one vote (unless, in the case of a person who 

is present as a proxy or attorney, the person is prohibited from voting under the Act); 

and 

(b) on a poll, one vote for each Voting Member which the person represents (in addition to 

any vote which the person may have as a Voting Member in their own right). 

16.3 Voting restrictions 

If permitted or contemplated by the Act or this Constitution, any Director may direct that 

particular persons (whether specified by name or description) do not cast a vote on particular 

business of a general meeting.  In relation to that business, votes cast by the prohibited persons 

are to be disregarded. 

16.4 Method of voting 

Every resolution put to a vote at a general meeting must be determined by the voices or a show 

of hands (as determined by the chair of the meeting) unless a poll is properly demanded before 

a vote is taken or before or immediately after the declaration of the result of the voices or the 

show of hands and the demand is not withdrawn. 

16.5 Demand for poll 

A demand for a poll under the preceding clause may be made by: 

(a) the chair of the meeting; or 

(b) at least 3 Voting Members present in person or by proxy, attorney or Nominated 

Representative entitled to vote on the resolution. 

16.6 Declaring result of vote on show of hands 

In respect of any general meeting of the Association (unless a poll is so demanded): 

(a) a declaration by the chair of the meeting that a resolution has been carried, or carried by 

a particular majority, or lost, or has not been carried by a particular majority; and 

(b) an entry made in the book containing the minutes of proceedings of the Association,  
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is conclusive evidence of the fact without proof of the number or proportion of the votes 

recorded in favour of or against such resolution. 

16.7 Conduct of poll 

The demand for a poll may be withdrawn.  If a poll is duly demanded (and the demand not 

withdrawn) it must be taken in such manner and at such time (either at once or after an interval 

or adjournment or otherwise) as the chair of the meeting directs.  The result of the poll is the 

resolution of the meeting at which the poll was demanded.  A poll demanded on the election of 

a chair or on any question of adjournment must be taken at the meeting and without an 

adjournment.  The demand for a poll does not prevent the continuance of the meeting for the 

transaction of any business other than the question on which a poll has been demanded. 

16.8 Casting vote of chair 

If, on a show of hands or on a poll, the votes are equal, the chair of the meeting will not be 

entitled to a casting vote in addition to the deliberative vote (that is, the entitlement to vote as a 

Voting Member), if any, of the chair. 

16.9 Equal votes 

If on a show of hands or on a poll, the votes are equal the resolution will lapse. 

16.10 Objections 

No objection may be made to the validity of any vote except at the meeting or adjourned meeting 

or poll at which such vote is tendered.  Every vote allowed at any such meeting or poll is treated 

as valid.  In recording votes, the latest copy of the Register held in the Registered Office must 

be adopted and acted on as the voting roll. 

16.11 Ruling on votes 

The chair of the meeting is the sole judge of the validity of every vote tendered at the meeting 

and the determination of the chair is final and conclusive. 

17. Appointment and removal of Directors 

17.1 The Board 

 
The Board comprises: 

(a) five Directors elected by the Voting Members, provided that at least four of those 

Directors are Eligible Brokers; and 

(b) one or more Additional Directors appointed at the Board’s discretion,  

provided that:  

(c) the minimum number of Directors is six and the maximum number of Directors is 

ten; and 

(d) Directors who are Eligible Brokers must always constitute the majority on the Board; 

and 
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(e) if there are insufficient nominations to satisfy the requirement that at least four of 

the Directors elected by the Voting Members be Eligible Brokers, then, subject to 

paragraphs (d), (f) and (g) of this clause, the remaining vacancies on the Board for 

Directors elected by the Voting Members may be filled by the candidate or 

candidates with the next highest number of votes cast at the relevant election; and 

(f) no more than two of the five Directors elected by the Voting Members may have 

their principal place of residence in the same state or territory of Australia at any one 

time; and  

(g) no more than one Director, whether a Director elected by the Voting Members or an 

Additional Director, can be associated with or represent the interests of any one 

organisation or organisational group. 

17.2 Additional Directors 

(a) An Additional Director appointed by the Board under this Constitution must be a 

natural person who is at least 18 years of age.  

(b) An Additional Director holds office for the period determined by the Board and on 

any other terms determined by the Board. 

(c) An Additional Director may be a Member but does not have to be a Member.  

(d) An Additional Director may not be a member of any Advisory Forum. 

(e) The Board may from time to time specify any other criteria that must be met by a 

person to be eligible to be appointed as an Additional Director. 

17.3 Directors elected by Voting Members 

(a) To be eligible for election as a Director elected by the Voting Members, a person 

must be a Full Member or Life Member in good standing for at least five consecutive 

years up to the closing date for nominations under clause 17.5(c).   

(b) The Board may from time to time specify any other criteria that must be met by a 

person to be eligible for election as a Director elected by the Voting Members. 

(c) A Director elected by the Voting Members may not be a member of any Advisory 

Forum.  

(d) A Director elected by the Voting Members who has held that office for 2 consecutive 

Terms (or, in the case of the Transitional Chair, for longer than 2 consecutive Terms) 

is not eligible to be a Director elected by the Voting Members until after the close of 

the second annual general meeting following the date on which they ceased to hold 

that office.  In this clause 17.3(d), "Term" means: 

(i) in the case of a Director who was elected (or re-elected) by the Voting 

Members before 26 July 2018, the period of approximately 2 years 

commencing on the date on which their election took effect and expiring on 

the date on which their retirement takes effect; and 

(ii) in the case of a Director who is elected (or re-elected) or taken to be elected 

(or re-elected) under clause 17.6(d) by the Voting Members after 26 July 2018, 

the period of approximately 3 years commencing on the date on which their 
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election takes effect and expiring on the date on which their retirement takes 

effect. 

(e) An employee of the Association or a person who provides services to the Association 

as an independent contractor, either directly or through an interposed entity, (other 

than as a Director) is not eligible for election as a Director elected by the Voting 

Members. 

(f) A person who was employed by the Association or who provided services to the 

Association as an independent contractor, either directly or through an interposed 

entity, (other than as a Director) is not eligible for election as a Director elected by 

the Voting Members until the expiry of three months following the cessation of their 

employment by the Association or the provision of such services to the Association 

(as the case may be).   

17.4 Retirement of elected Directors by rotation 

(a) Subject to clause 17.4(g), at the annual general meeting held in 2018 and 2019, the 

following Directors elected by the Voting Members must retire: 

(i) one third (or if that is not a whole number, the next lowest whole number 

nearest to one third) of the Directors elected by the Voting Members who are 

not required to retire under clause 17.4(a)(ii); 

(ii) any Director appointed to fill a casual vacancy in the office of a Director 

elected by the Voting Members or as an addition to the number of Directors 

elected by the Voting Members under clause 17.7 since the previous annual 

general meeting; and 

(iii) any Director elected by the Voting Members who, if that Director did not retire 

at that annual general meeting, would hold office past the second annual 

general meeting following that Director's last election or 2 years, whichever 

is longer. 

(b) At each annual general meeting held after 2019, the following Directors elected by 

the Voting Members must retire: 

(i) one third (or if that is not a whole number, the next lowest whole number 

nearest to one third) of the Directors elected by the Voting Members who are 

not required to retire under clause 17.4(b)(ii); 

(ii) any Director appointed to fill a casual vacancy in the office of a Director 

elected by the Voting Members or as an addition to the number of Directors 

elected by the Voting Members under clause 17.7 since the previous annual 

general meeting; and 

(iii) any Director elected by the Voting Members who, if that Director did not retire 

at that annual general meeting, would hold office past the third annual general 

meeting following that Director's last election. 

(c) The Directors who must retire by rotation under clauses 17.4(a)(i) and 17.4(b)(i) are 

those who have served longest in office since they were last elected or re-elected.  If 

there are equally serving Directors, those equally serving Directors may, among 
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themselves, agree who is to retire by rotation.  If those Directors are unable to decide, 

the Directors to retire by rotation will be chosen by drawing lots.   

(d) An office vacated by a Director under clauses 17.4(a), 17.4(b) or 17.10 must be filled 

by an election to be held in accordance with this Constitution in or about October or 

November each year and, in any event, before the next annual general meeting. 

(e) Subject to clauses 17.3 and 17.5, a Director who retires under this clause is eligible 

for re-election. 

(f) The retirement of a Director under this clause takes effect at the close of the annual 

general meeting at which the results of the election are declared.  

(g) If the Transitional Chair remains in office as Chair at the annual general meeting 

held in 2018, the Transitional Chair is exempt from retirement by rotation under 

clause 17.4(a) at that annual general meeting and shall not be taken into account in 

determining the number of Directors to retire by rotation under clause 17.4(a)(i) at 

that annual general meeting. 

17.5 Nominations for Directors to be elected by Voting Members 

(a) A person is not eligible for election to the office of Director unless the person is 

nominated according to the process specified in this Constitution. 

(b) The Association must call for nominations for Directors to be elected by the Voting 

Members no later than 45 calendar days before the scheduled date of each annual 

general meeting of the Association. 

(c) Nominations must be made to the Secretary at the Registered Office.  Nominations 

close at 5:00pm Sydney time on the day which is 30 calendar days before the 

scheduled date of the annual general meeting.  For a nomination to be valid: 

(i) the nomination must name the candidate and be signed by not less than 

3 Voting Members who have been in good standing for at least five 

consecutive years up to the date of the nomination or, in the case of 

such a Voting Member who is a Full Member, by their Nominated 

Representative; 

(ii) the person nominated must consent to act if elected; and 

(iii) the nomination and consent must be received by the Secretary at the 

Registered Office before the close of nominations. 

(d) A consent is sufficient if the person signs a form of consent on the nomination paper.  

The Secretary may accept any other form of consent, whether or not accompanied 

by the nomination paper, that the Secretary deems satisfactory, and such acceptance 

is final. 

17.6 Conduct of elections of Directors elected by Voting Members 

(a) All Voting Members may vote to elect Directors.  Each Voting Member has one 

vote.  

(b) The method of conducting the election of Directors by the Voting Members is to be 

the proportional representation electoral system known as the Hare-Clark system.  



MFAA Constitution    24 

 

The Hare-Clark is a type of proportional representation system known as the single 

transferable vote method.  Voting Members vote by showing preferences for 

individual candidates.  To be elected, a candidate needs to receive a quota of votes.  

Each Voting Member has a single vote, which can be transferred from candidate to 

candidate according to the preferences shown until all the vacancies are filled. 

(c) The Board may make rules or decisions that are not inconsistent with this 

Constitution about any matter relating to the conduct of the election of Directors.  

(d) If at the close of nominations the number of eligible candidates is equal to or less 

than the number of vacancies to be filled and those candidates would if elected 

satisfy the requirements for the composition of the Board set out in clause 17.1, then 

all such candidates shall be taken to be elected without the need for an actual election. 

(e) The Secretary must declare in writing the results of the election at the next annual 

general meeting. 

(f) The election of a Director who is elected or taken to be elected by the Voting 

Members takes effect at the close of the annual general meeting at which the results 

of the election are declared. 

17.7 Casual vacancies and additional elected Directors 

The Board may, at any time, appoint any person who is eligible to be a Director elected by the 

Voting Members under clause 17.3 as a Director to fill a casual vacancy in the office of a 

Director who was elected by the Voting Members or as an addition to the number of Directors 

elected by the Voting Members but so that the number of Directors elected by the Voting 

Members does not at any time exceed five.  The appointment must not be made if it would result 

in the number of Directors who are Eligible Brokers being less than a majority on the Board or 

a breach of clauses 17.1(f) or (g).  A person appointed under this clause is taken to be a Director 

elected by the Voting Members for the purposes of clauses 17.1(f) and (g).  

17.8 Retirement of casual appointee and additional elected Director 

A Director appointed to fill a casual vacancy or as an additional Director under clause 17.7 holds 

office only until the conclusion of the annual general meeting following their appointment and, 

subject to this Constitution, is then eligible for election.   

17.9 Resignation of Director 

Any Director may retire from office by giving notice in writing to the Association of the 

Director's intention to do so.  Such resignation takes effect immediately unless the resignation 

is stated in the notice to take effect at some future time.  However the resignation must take 

effect within three months from the date of the giving of the notice. 

17.10 Vacation of office 

In addition to the circumstances in which the office of Director becomes vacant by virtue of the 

Act or other provisions of this Constitution, the office of Director is vacated automatically if the 

Director: 

(a) was a Full Member or Life Member and ceases to be a Full Member or Life Member 

(as the case may be) for any reason; 
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(b) dies, becomes bankrupt or is found to have committed an offence that is punishable 

on conviction by imprisonment or which the Board, acting reasonably, considers 

warrants expulsion from the office of a Director; 

(c) held a licence or authority issued by a government authority relating to the Director’s 

activities in the credit, finance or financial services industries and the licence or 

authority is suspended or cancelled; or 

(d) did not disclose before being elected or appointed, the events in paragraphs (b) or (c) 

which occurred before the election or appointment. 

Despite this clause, the Board may decide that the person may continue to be a Director or be 

reinstated as a Director, even though one or more of the above events has occurred. 

17.11 Less than minimum number of Directors 

The Board may act despite any vacancy in its body.  If the number of Directors falls below the 

minimum number fixed in accordance with this Constitution, the Board may act only: 

(a) to appoint Directors up to that minimum number; or 

(b) to call a general meeting. 

18. Chair and Deputy Chair 

18.1 Election of Chair and Deputy Chair 

(a) The Directors must elect a Director to the offices of Chair and Deputy Chair of the 

Board at a Board meeting as soon as practicable after the office of Chair or Deputy 

Chair becomes vacant.  Where an election of both the Chair and Deputy Chair is to 

be held at the same Board meeting, then the election of the Chair must be completed 

before the election of the Deputy Chair.   

(b) The election of the Chair and Deputy Chair must be conducted in accordance with 

clause 18.3. 

18.2 Term of office of Chair and Deputy Chair 

(a) Subject to clause 18.2(b), the Director who holds the office of Chair or Deputy Chair 

holds that office until: 

(i) the end of the first Board meeting held after the end of the annual general 

meeting next following their election to that office; 

(ii) the end of their term of appointment to that office (if any); 

(iii) the Directors resolve to remove that Director from that office; 

(iv) that Director retires from that office by notice in writing to the Board; or 

(v) that Director ceases to be a Director for any reason, 

whichever first occurs. 
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(b) The Transitional Chair holds office as Chair until: 

(i) the end of the first Board meeting held after the annual general meeting in 2019; 

(ii) the Transitional Chair retires from the office of Chair by notice in writing to the 

Board; or 

(iii) the Transitional Chair ceases to be a Director for any reason, 

whichever first occurs. 

18.3 Conduct of the election of Chair and Deputy Chair 

(a) Nominations for the office of Chair and Deputy Chair must be called for and received 

by the Secretary. 

(b) If more than one candidate is nominated for the office of Chair or Deputy Chair, then a 

ballot must be held to elect a Director to hold the relevant office as follows: 

(i) if only two candidates are nominated for the relevant office, then a Director may 

vote for their preferred candidate by writing that candidate's name on a ballot 

paper; or 

(ii) if more than two candidates are nominated for the relevant office, then the ballot 

papers must contain the names of the candidates in alphabetical order 

determined by their surnames and a Director may vote by marking a mark on 

the ballot paper next to the name of their preferred candidate. 

(c) Once a Director had indicated on the ballot paper their preferred candidate in accordance 

with clause 18.3(b), they must fold the ballot paper and hand it to the Secretary without 

disclosing the name of their preferred candidate to any other Directors. 

(d) The person chairing the meeting of the Directors at which the Chair or Deputy Chair is 

to be elected must: 

(i) if only one candidate is nominated for that office, declare that candidate as taken 

to be elected to the relevant office; 

(ii) declare as elected to the relevant office the candidate who received the highest 

number of votes, according to the Secretary's report; or 

(iii) declare that the winning candidate is to be determined by lot under clause 

18.3(e) if there is an equal number of highest votes for two or more candidates 

according to the Secretary's report. 

(e) If according to the Secretary's report, two or more candidates received an equal highest 

number of votes for an office, then the Secretary must write the name of each of those 

candidates on similar slips of paper and draw one of those slips of paper at random.  The 

person chairing the meeting must declare elected to the relevant office the candidate 

whose name is on the slip of paper drawn by the Secretary. 
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18.4 Absence of Chair and Deputy Chair 

The Chair is entitled (if present within 10 minutes after the time appointed for holding a Board 

meeting) to preside as chairperson of each Board meeting.  If at a Board meeting a Chair has 

not been elected, or the Chair is not present within 10 minutes after the time appointed for 

holding of the Board meeting or is unwilling to act as chairperson of the meeting, the Deputy 

Chair (if any), if then present and willing to act, is entitled to be chairperson of the meeting or 

if the Deputy Chair is not present or is unwilling to act as chairperson of the meeting, the 

Directors present must elect one of their number to be the chairperson of the meeting.  

19. Chief Executive Officer and Association Secretary 

19.1 Appointment of Chief Executive Officer 

The Board may at any time: 

(a) appoint a Chief Executive Officer, who may or may not be a Member, but must not 

be a Director; 

(b) define, limit and restrict that person's powers; 

(c) fix that person's remuneration and duties; 

(d) subject to the provisions of any contract between that person and the Association, 

vary any of the powers so conferred; and 

(e) remove that person from that office and appoint another in that person's place. 

19.2 Chief Executive Officer's Voting Rights 

Despite anything in this Constitution, if the Chief Executive Officer is a Voting Member, his or 

her voting and other rights as a Voting Member shall be suspended whilst he or she holds office 

as Chief Executive Officer. 

19.3 Appointment of Secretary 

The Board must appoint a person to act as the Secretary of the Association for such term and on 

such conditions as the Board thinks fit.  The Secretary may be removed by the Board at any 

time.   

20. Proceedings of the Board 

20.1 Number of Board meetings 

Board meetings must be held at least four times in each Financial Year.   

20.2 Mode of meeting 

The Board may meet together for the dispatch of business, adjourn and otherwise regulate its 

meetings as it sees fit.  The Board may conduct its meetings in person, by telephone, audio 

visual link or by using any other technology consented to by all Directors.  A consent may be a 

standing one.  A meeting conducted by telephone or other means of communications is 



MFAA Constitution    28 

 

considered to be held at the place agreed on by the Directors attending the meeting if at least 

one of the Directors present at the meeting was at that place for the duration of the meeting. 

20.3 Quorum 

A quorum for a meeting of the Board comprises not less than half of the Directors, provided this 

includes at least three Directors elected by Voting Members. 

20.4 Chair calling a meeting 

The Chair may at any time call a meeting of the Board to be held at such time and place as the 

Chair chooses.   

20.5 Secretary calling a meeting 

The Secretary, upon the written request of any Director other than the Chair, must call a meeting 

of the Board to be held at such time and place as is convenient to the Board. 

20.6 Notice of meeting 

Notice of each meeting of the Board: 

(a) may be given by such means as is convenient, including by telephone or electronic 

transmission; and 

(b) must be given to all Directors. 

20.7 Recipients of notice 

For the purposes of clause 20.6 the accidental omission to give notice of any meeting of the 

Board to, or the non-receipt of any such notice by, a person entitled to receive that notice does 

not invalidate the calling of the meeting or any resolution passed at any such meeting. 

20.8 Votes of Directors 

Matters arising at any meeting of the Board must be decided by a majority of votes cast.  Each 

Director has one vote.  If there is an equality of votes, provided more than three Directors present 

are competent to vote on the question at issue but not otherwise, the Chair has a second or casting 

vote. 

20.9 Circular resolution of Directors 

If a majority of Directors entitled to vote (being at least a quorum) have signed a document 

containing a statement that they are in favour of a resolution of the Board in terms set out in the 

document, a resolution in those terms is treated as having been passed at a meeting of the Board 

held on the day on which the document was signed.  If the Directors sign the documents on 

different days, then a resolution is treated as having been passed on the day on which the 

document was last signed by a Director.  A resolution is not treated as passed on that day if the 

document, by its terms, is said to take effect from an earlier date. 
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20.10 Signing of circular resolution 

For the purposes of clause 20.9: 

(a) each Director, other than a Director not entitled to vote on the resolution, may sign 

the document; 

(b) if a person who is not entitled to vote on the resolution signs the document, it does 

not invalidate the resolution if it is otherwise valid; 

(c) an electronic transmission purporting to be signed by a Director is treated as being 

in writing signed by such person; and 

(d) two or more separate documents containing statements in identical terms each of 

which is signed by one or more Directors are together treated as constituting one 

document containing a statement in those terms signed by those Directors on the 

respective days on which they signed the separate documents. 

20.11 Deemed minute 

The document or documents referred to in the two preceding clauses are treated as constituting 

a minute of that meeting and must be entered in books kept for that purpose. 

20.12 Validity of acts of Directors 

All acts done in respect of any meeting of:  

(a) the Board; or  

(b) a Committee; or  

(c) other persons or by any person acting as a Director; or  

(d) any person purporting to act as an attorney under power of the Association,  

are, despite the fact that later it is discovered that there was some defect in the appointment or 

continuance in office of such Director, person or attorney so acting or that they or any of them 

were disqualified or were not entitled to vote, as valid as if every such person had been duly 

appointed or had duly continued in office and was qualified to be a Director or attorney and was 

entitled to vote. 

21. Director’s contracts with the Association  

21.1 Director’s contracts and conflicts of interest 

In relation to Director’s contracts and conflicts of interest, but subject at all times to clause 4: 

(a) despite any rule of law or equity to the contrary, no Director is disqualified by that 

office from contracting with the Association;  

(b) no Director may be an employee of the Association; 

(c) any such contract, or any contract entered into by or on behalf of the Association in 

which any Director is in any way interested, is not avoided; 
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(d) any Director so contracting or being so interested is not liable to account to the 

Association for any profit realised by any such contract by reason only of such 

Director holding that office or of the fiduciary relationship thereby established; 

(e) the nature of the Director’s interests must be disclosed by that Director at the meeting 

of the Board at which the contract is decided on if that interest then exists and has 

not previously been disclosed.  In any other case, the nature of the interests must be 

disclosed  at the first meeting of the Board after the interests arise; and 

(f) a Director may not vote in that capacity in respect of any contract or arrangements 

in which the Director is interested if prohibited by the Act from doing so.  However, 

such Director may, despite that interest, participate in the execution of any 

instrument by or on behalf of the Association, whether through signing it or 

otherwise.  

21.2 Requirement to leave the meeting 

Despite anything in clause 21.1, a Director who has a material personal interest in a matter that 

is being considered at a Board meeting must not be present while the matter is being considered 

at the meeting or vote on the matter unless permitted to do so under section 195 of the Act. 

21.3 Notice of interest 

A Director who has a material personal interest in a matter relating to the affairs of the 

Association must give the other Directors notice of that interest as the Act requires.    

21.4 Office in another corporation 

(a) A Director may be, or become, a director or other officer of, or otherwise interested 

in, any corporation promoted by the Association or in which the Association may be 

interested, or which holds any Membership in the Association.   

(b) No such Director is accountable to the Association for any remuneration or other 

benefits received by him or her as a director or officer of, or from his or her interest 

in, such corporation.   

(c) The Board may exercise the voting power conferred by the shares in a corporation 

owned by the Association, or exercisable by the Board as a director of such 

corporation in such manner in all respects as it thinks fit.  This includes the exercise 

of that voting power in favour of any resolution appointing any Director as a director 

or other officers of such corporation.  Any Director may vote in favour of the exercise 

of such voting power in that manner despite the fact that he or she may be, or be 

about to be, appointed a director or other officer of such corporation and as such is, 

or may become, interested in the exercise of such voting power in that manner. 

21.5 Director of wholly owned subsidiary 

If a Director is or becomes a director of a wholly owned subsidiary of the Association, and the 

constitution of that subsidiary expressly authorises the Director to act in the best interests of the 

Association, that Director is taken to be acting in the best interests of the wholly owned 

subsidiary when he or she acts in good faith in the best interests of the Association and that 

subsidiary is not insolvent at the time the Director acts and does not become insolvent because 

of the Director's act. 
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22. Powers and duties of the Board 

22.1 Powers generally 

Subject to the Act and to any other provisions of this Constitution, the management and control 

of the Association and of the business and affairs of the Association is vested in the Board, 

which may exercise all such powers of the Association and do all such acts or things not 

expressly required by this Constitution or by the Act to be exercised or done by a general 

meeting.  No rule made or resolution passed by a general meeting invalidates any prior act of 

the Board which would have been valid if that rule or resolution had not been made or passed. 

22.2 Borrowing 

The Board has the power to raise or borrow any sum of money and to secure the payment or 

repayment of such money and any other obligation or liability of the Association in such manner 

and on such terms as it thinks fit.  This includes:  

(a) upon the security of any mortgage; or  

(b) by the issue of debentures or debenture stock of the Association charged upon all or 

any of the property of the Association (both present and future) including its 

goodwill and undertaking for the time being; or  

(c) upon bills of exchange, promissory notes or other obligations or otherwise. 

22.3 Execution of negotiable instruments 

All cheques, promissory notes, drafts, bills of exchange and other negotiable instruments and 

all receipts for money paid to the Association may be signed, drawn, accepted, endorsed or 

otherwise executed as the case may be, in such manner as the Directors at any time determine. 

22.4 Appointment of attorney 

The Board may at any time, by power of attorney, appoint any person or persons to be the 

attorney or attorneys of the Association for such purposes and with such powers, authorities and 

discretions (not exceeding those vested in or exercisable by the Board under this Constitution) 

and for such period and subject to such conditions as it may think fit.  Any such powers of 

attorney may:  

(a) contain such provisions for the protection and convenience of persons dealing with 

any such attorney as the Board may think fit; and  

(b) authorise any such attorney to delegate all or any of the powers authorities and 

discretions vested in the attorney. 

22.5 Delegation 

The Board may at any time confer upon any Director, or such other person as it may select, such 

of the powers exercisable under the Constitution by the Board for such time as it may think fit 

and to be exercised for such objects and purposes and upon such terms and with such restrictions 

as it thinks expedient.  It confers such powers whether collaterally with, or to the exclusion of 

and in substitution for, all or any of the powers of the Board in that respect.  The Board may at 

any time revoke, withdraw, alter or vary all or any of such powers. 
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22.6 Validity of acts 

Despite anything contained in this Constitution, if it is found that some formality required by 

this Constitution to be done has been inadvertently omitted or has not been carried out, such 

omission does not invalidate any resolution, act, matter or thing which, but for such omission, 

would have been valid. 

23. Committees and Advisory Forums 

23.1 Committees and Advisory Forums  

The Board may: 

(a) delegate any of its powers to committees which may consist of one or more persons 

who may be any Director but need not be any Director, as it thinks fit; and 

(b) establish advisory forums or other bodies not having any delegated powers of the 

Directors consisting of such person or persons as it thinks fit. 

23.2 Committee and Advisory Forum powers 

Any Committee or Advisory Forum so formed or person or persons so appointed must, in the 

exercise of the powers so delegated, or functions entrusted, conform to any directions or 

regulations that may at any time be imposed by the Board. 

23.3 Committee meetings 

The meetings and proceedings of any Committee, consisting of two or more persons, are 

governed by the provisions in this Constitution for regulating the meetings and proceedings of 

the Board so far as those provisions are applicable and not affected by any resolution or 

regulation made by the Board under clause 23.2. 

23.4 Committee Members as officers 

Each person appointed to a Committee, if not otherwise an officer of the Association, is, when 

exercising the powers so delegated or functions entrusted, an officer of the Association. 

24. Minutes 

If any minutes of a general meeting or of a Board meeting are signed by any person purporting 

to be either the chair of such meeting, or the chair of the next succeeding meeting, those minutes 

must be received in evidence without any further proof that the matters and things recorded by 

or appearing in such minutes actually took place or happened at a meeting duly called and held. 

25. Seal 

25.1 Manner of execution 

Without limiting the ways in which the Association can execute documents under the Act, the 

Association may execute a document if the document is signed by: 

(a) two Directors, 
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(b) a Director and the Secretary, or 

(c) any other person or persons authorised by the Board for that purpose. 

25.2 Use of common seal 

The Seal must not be affixed to any document unless it is done by the authority of the Board or 

of a Committee . 

25.3 Mode of execution by common seal 

Every document to which the Seal is affixed must be signed, to attest the affixing of the Seal, 

by two persons.  One must be a Director.  The other must be another Director or the Secretary 

of the Association.  No person may sign in more than one capacity. 

26. Budget 

26.1 Budget 

(a) The Board must review and adopt a Budget for each Financial Year under this clause. 

(b) The Chief Executive Officer must submit to the Board a draft Budget at least one 

month before the commencement of each Financial Year. 

(c) The Board must review and seek to approve the Budget, with or without amendment, 

by majority consent before the commencement of the Financial Year. 

(d) The Budget from the previous Financial Year continues to apply until the Board 

adopts a new Budget, in the event that the Board fails to adopt a Budget before the 

commencement of any Financial Year. 

26.2 Distribution of funds 

The Board will be responsible for the allocation and distribution of the funds of the Association 

as provided in the Budget. 

27. Accounts 

27.1 Accounts to be kept 

The Association must keep proper books of account (which may include computer records) of 

the Association at its principal office and entries made of all such matters, transactions and 

things which are usually entered in books of accounts kept by entities engaged in concerns of a 

similar nature. 

27.2 Audit 

The Association must arrange for the accounts to be audited in accordance with the Act. 
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28. Notices 

28.1 Service of notices 

Where this Constitution, the Act or other legislation requires or permits a document to be served 

on, given, sent or dispatched to, any person, whether any such expression or any other 

expression is used (in this clause referred to as “served”), the document may be served on the 

person: 

(a) by delivering it to the person personally; 

(b) by dispatching it, whether by post, contractor, agent, electronic means or otherwise, 

to:  

(i) the address of the place of residence; or  

(ii) the business of the person last known to the person serving the document; or  

(iii) in the case of a Member, to the address of the Member entered in the Register, or 

(c) subject to the Act, by publication in a newspaper circulating generally throughout 

Australia. 

28.2 Date of deemed service 

A document served under clause 28.1 is treated as having been duly served, regardless of 

whether it is actually received: 

(a) where clause 28.1(b) applies - on the business day following the day when dispatch 

occurred; and 

(b) where clause 28.1(c) applies - on the day the newspaper is first published. 

28.3 Counting of days 

Subject to the Act, where a specified number of days' notice or notice extending over any period 

is required to be given, both the day of service and the day upon which such notice will expire 

are included in such number of days or other period. 

28.4 Service on Association or its officers 

Every document required to be served upon the Association or upon any officer of the 

Association may be served by leaving it at the Registered Office. 

28.5 Signature 

The signature to any document to be given by the Association may be written, printed or 

stamped. 
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29. Indemnity 

29.1 Indemnity for Officers and Other Persons 

Except to the extent that the Act precludes it, each officer of the Association, each officer of a 

related body corporate of the Association, and each member of any Tribunal established by the 

Board from time to time must be indemnified by the Association against all liabilities, losses, 

costs, charges, and expenses (including without limitation, legal costs and expenses incurred in 

defending any proceedings (whether criminal, civil, administrative, or judicial)) incurred by that 

person in that capacity. 

29.2 Insurance premiums 

The Association may, at any time, pay premiums in respect of a contract insuring a person 

(whether with others or not) who is an officer of the Association, and each member of any 

Tribunal established by the Board from time to time against a liability incurred by that person 

in that capacity.  The liability insured against may not include that which the Act prohibits.   

30. Members to comply with the Act 

30.1 Compliance with the Act  

The Board may at any time resolve to adopt policies or promulgate policies, codes, or rules 

relating to: 

(a) training and supervision of Members in relation to provision of financial product 

advice; 

(b) the conduct of Members; 

(c) dealing with customers; 

(d) the disclosure obligations of individual Members to the Association and ASIC; 

(e) information the Association will disclose to ASIC; 

(f) ethics; 

(g) standards; and 

(h) regulatory codes, 

as the Board thinks fit. 

30.2 Each Member is bound to comply with such policies, codes or rules as the Board may have 

adopted, promulgated or made as the case may be as referred to in clause 30.1. 

31. Assistance with inquiries 

31.1 Every member who is the subject of any notice to attend a hearing or respond to questions issued 

by a Qualifying EDR Scheme or pursuant to the Disciplinary Rules, must respond or attend (as 

the case may be)  unless there is a reasonable excuse for failing so to do. 
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31.2 Every Member that is a corporation that has received a notice referred to in clause 31.1, must 

nominate a director, secretary or other officer of that Member to attend in accordance with such 

notice where issued to that corporate Member. 

31.3 Any Member who fails to attend a hearing without reasonable excuse may be required to pay 

the reasonable costs incurred by the Association of convening that hearing and may also be 

required to appear before the Tribunal in relation thereto. 

32.  Constitution and Replaceable Rules 

32.1 Effect of Constitution  

This Constitution and any policy, code or rule promulgated by the Board have effect as a 

contract between:  

(a) the Association and each Member; and  

(b) between the Association and each Director and officer; and  

(c) a Member and each other Member;  

under which each such person agrees to observe and perform the obligations so imposed.  

32.2 Replaceable rules 

The operation of each of the sub-sections of the Act which are defined as ‘replaceable rules’ 

apply to the Association and form part of its Constitution except to the extent that they are 

displaced, inconsistent with or modified by this Constitution. 

32.3 Alterations to Constitution 

(a) The Association may modify or repeal this Constitution, or a provision of this 

Constitution, by Special Resolution.  

(b) The Association must lodge with ASIC a copy of a Special Resolution adopting, 

modifying or repealing its constitution within 14 calendar days after it is passed. The 

Association must also lodge with ASIC within that period a copy of any modification 

to the Constitution or a copy of a Constitution that is adopted. 

(c) The alteration takes effect in accordance with section 137 of the Act.  

33. Publication and reporting 

33.1 If a Member has been suspended or expelled by the Tribunal under the Disciplinary Rules, 

the Association must give written notice to ASIC advising ASIC of the suspension or 

expulsion within three business days after such suspension or expulsion. 

33.2 The Association may as it sees fit publish or make available to any one or more Member, 

or any other person, or the public generally, the content of, or an extract from or précis of 

any determination by the Tribunal and the register maintained for the purposes of the 

Disciplinary Rules (including details of any expulsion, cancellation or suspension of 

Membership) as permitted by the Disciplinary Rules.  
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33.3 Each Member hereby consents to the publication of information, documents and other 

material by the Association as contemplated by this Constitution and expressly waives and 

forever releases any rights such Member may otherwise have to bring action with respect 

to such publication whether by suit in defamation or other cause of action whatsoever. 

33.4 Before the Association reports any matter relating to proceedings under the Disciplinary 

Rules in relation to a Member the Association must give five days notice, or such shorter 

notice as the Board regards as still affording procedural fairness to the Member concerned 

of the intention to publish material and provide to the Member within that period an 

opportunity to make representations as to why the material should not be published in the 

form and manner proposed, but the Association is not bound by any representations made 

by the Member and the Association may proceed to report notwithstanding the 

representations or the making of them.  This clause does not apply to reports to ASIC under 

clause 33.1. 

33.5 For the purposes of clause 33.3, every Member that is a corporation must at the time of 

applying for Membership and at all times thereafter, obtain a written waiver of each person 

who is or becomes a director, secretary or officer of that Member to the same effect as 

clause 33.3.  The failure of a Member to obtain a written waiver will not prejudice or 

otherwise affect any provision of this Constitution or any action taken under this, or with 

the authority of, this Constitution so far as it applies to the Member that is a corporation. 

34. Definitions and interpretation 

34.1 Definitions 

In the construction of this Constitution, unless the contrary intention appears: 

Act means the Corporations Act 2001 (Cth) as it applies to the Association. 

Additional Director means a person appointed as a Director by the Board in accordance with 

clause 17; 

Advisory Forum means an advisory forum or other body not having any delegated powers of 

the Directors formed under clause 23.1(b). 

Affiliated Association has the meaning given in clause 6.6; 

Annual Subscription means the amount determined by the Board from time to time; 

Application Fee means the amount (if any) determined by the Board from time to time which 

is payable by a Member upon admission to Membership;  

ASIC means the Australian Securities and Investments Commission; 

Association means the Mortgage & Finance Association of Australia ACN 006 085 552; 

Board means the Board of Directors of the Association from time to time; 

Budget means the budget adopted by the Board in accordance with clause 26;  

Broking Business means a business that employs individuals who write loans or obtains the 

services of individuals who write loans as contractors (either directly or through an interposed 
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entity), but does not manage loans or provide aggregation services for loan writers (either as 

part of, or incidentally to, that business);  

Chair means the person elected from time to time to the office of Chair (or who becomes the 

Chair) in accordance with this Constitution; 

Chief Executive Officer means the person appointed as Chief Executive Officer pursuant to 

clause 19; 

Committee means a committee of the Board formed under clause 23.1(a).  

Constitution means this Constitution; 

Deputy Chair means the person elected from time to time to the office of Deputy Chair in 

accordance with this Constitution; 

Director means a person appointed or elected from time to time to the office of Director of the 

Association in accordance with this Constitution; 

Disciplinary Rules means the rules relating to complaints against Members promulgated by the 

Board from time to time in accordance with clause 13; 

Eligible Broker means: 

(a) a Full Member who is an individual operating as a loan writer; or 

(b) the Nominated Representative of a Full Member which carries on a Broking Business; 

Financial Year means the year beginning on 1 July and ending on 30 June of the subsequent 

year; 

Full Member means a person whose name is entered in the Register as a Full Member;  

Honorary Member means a person entered in the Register as an Honorary Member; 

Joint Membership means two or more separate legal entities applying to hold the same 

Membership; 

Life Member means a person whose name is entered in the Register as a Life Member; 

Member means a person whose name is entered in the Register as a Life Member, Honorary 

Member, Full Member or Student Member or such other category of Member established under 

this Constitution; 

Membership means membership of the Association; 

Membership Secretary means any person appointed to perform the duties of Membership 

Secretary of the Association; 

MFAA Code of Practice means any code of practice promulgated by the Board from time to 

time in accordance with clause 13; 

Misconduct means misconduct as defined from time to time in the MFAA Code of Practice; 
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Nominated Representative means a natural person appointed by a Full Member which is a 

firm or corporation, to be that Member’s representative at general meetings and proceedings of 

the Association (including for the election of Directors) in accordance with clause 11 and whose 

name is entered in the Register; 

Qualifying EDR Scheme means an external dispute resolution scheme approved as such by 

ASIC for the purposes of the National Consumer Credit Protection Act 2009 (Cth); 

Qualifying EDR Scheme Rules means the rules of a Qualifying EDR Scheme in force from 

time to time; 

Register means the register of Members; 

Registered Office means the registered office for the time being of the Association; 

Seal means the common seal of the Association and includes any official seal of the Association; 

Secretary means any person appointed to perform the duties of secretary of the Association and 

includes an assistant secretary or any person appointed to act as the secretary or assistant 

secretary temporarily; 

 Special Resolution has the same meaning as in section 9 of the Act;  

Student Member means a person whose name is entered in the Register as a Student Member; 

Transitional Chair means the Director holding office as Chair on 26 July 2018; 

Tribunal means the MFAA Tribunal established in accordance with clause 13; and 

Voting Member means a Full Member, a Nominated Representative of a Full Member or a Life 

Member for the time being and: 

(a) who has not ceased to be a Member under this Constitution; or 

(b) who is not the subject of a suspension of Membership under this Constitution or 

pursuant to the Disciplinary Rules. 

34.2 Interpretation 

In the construction of this Constitution: 

(a) headings are disregarded; 

(b) a reference to ‘person’ includes partnerships, associations, corporations, companies 

unincorporated and incorporated whether by Act of Parliament or otherwise, as well as 

individuals; 

(c) singular includes plural and vice versa and words importing any gender include all other 

genders; 

(d) except for the definitions in the preceding clause, an expression has, in a provision of 

this Constitution that deals with a matter dealt with by a particular provision of the Act, 

the same meaning as in that provision of the Act; and 
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(e) all references to statutory provisions are construed as references to any statutory 

modification or re-enactment for the time being in force. 



 

 

Constitution 

 

 

 

 

 

 

 

Mortgage & Finance Association of Australia 
ACN 006 085 552 

 

 



MFAA Constitution   

 2 

 

1. Defined meanings ....................................................................................................... 2 

2. Objects ........................................................................................................................ 2 

3. Limited liability........................................................................................................... 3 

4. Use of the property by the Association ....................................................................... 3 

5. Use of property on winding up ................................................................................... 4 

6. Members ..................................................................................................................... 4 

7. Application for, and renewal of, Membership ............................................................ 8 

8. Fees to be paid by Members ..................................................................................... 10 

9. Obligations of Members ............................................................................................ 11 

10. Rights of Members .................................................................................................... 12 

11. Representation ........................................................................................................... 12 

12. Cancellation of Membership ..................................................................................... 13 

13. Promulgation of rules and codes of practice ............................................................. 14 

14. Meetings of Members ............................................................................................... 15 

15. Proceedings at meetings of Members ....................................................................... 17 

16. Voting at meetings of Members ................................................................................ 19 

17. Appointment and removal of Directors ..................................................................... 20 

18. Chair and Deputy Chair ............................................................................................ 25 

19. Chief Executive Officer and Association Secretary .................................................. 27 

20. Proceedings of the Board .......................................................................................... 27 

21. Director’s contracts with the Association ................................................................. 29 

22. Powers and duties of the Board ................................................................................. 31 

23. Committees and Advisory Forums............................................................................ 32 

24. Minutes ..................................................................................................................... 32 

25. Seal ............................................................................................................................ 32 

26. Budget ....................................................................................................................... 33 

27. Accounts ................................................................................................................... 33 

28. Notices ...................................................................................................................... 34 



MFAA Constitution   

 3 

 

29. Indemnity .................................................................................................................. 35 

30. Members to comply with the Act .............................................................................. 35 

31. Assistance with inquiries .......................................................................................... 35 

32. Constitution and Replaceable Rules.......................................................................... 36 

33. Publication and reporting .......................................................................................... 36 

34. Definitions and interpretation ................................................................................... 37 

 



mkay
Line














