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Summary 

The ACCC has decided to grant authorisation to enable current and future members 
of a group of Gippsland dairy farmers and their representatives to collectively bargain 
with raw milk purchasers. Enabling the dairy farmers to collectively negotiate supply 
contracts with milk purchasers may help to address the imbalance of bargaining 
power between dairy farmers and milk purchasers and otherwise facilitate more 
efficient contracts. 

The ACCC has decided to grant authorisation until 25 September 2028. 

1. The application for authorisation  

1.1. On 10 May 2018, a group of seven Gippsland dairy farmers and their current named 
representatives (the Applicants) lodged application for authorisation AA1000421 with 
the Australian Competition and Consumer Commission (the ACCC). The Applicants 
are seeking authorisation for current and future members of the group to collectively 
bargain with raw milk purchasers for 10 years.  

The Applicants 

1.2. The Applicants are:  

- Inlet View Dairy Pty Ltd ATF H Bland Family Trust  

- A. R. & M. A. Bacon ATF the AR Bacon Family Trust  

- N.R & M.A Staley  

- W.Bland Pty Ltd  

- M. & N. Bland Pty Ltd ATF M & N Bland Family Trust  

- Kadem Dairies Pty Ltd ATF K & D Bland Family Trust  

- N & RM Throckmorton  

  (collectively, the Dairy Farmers) and  

- Robert Del Busso  

- Nazzareno Tomaino  

  (the Representatives). 

The Proposed Conduct 

1.3. The Applicants propose to form a collective bargaining group to negotiate with milk 
processors and distributors (collectively, milk purchasers) the terms and conditions 
(including aspects of pricing components) associated with the supply of milk products 
by each Dairy Farmer in its individual capacity. The Applicants propose to do so 
according to the following process: 

(a) The Dairy Farmers have appointed three individuals to represent their 
collective interests. These individuals are referred to as the ‘Key Personnel’. 
The Key Personnel determine, by unanimous agreement, those milk 
purchasers with whom the Applicants will collectively bargain, as well as the 
key terms of any supply contracts with milk purchasers which will be bargained 
for. 

(b) Separately, the Applicants have also agreed to appoint the Representatives to 
negotiate on behalf of the Applicants, those terms and conditions. 
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(c) The Representatives, acting on the instructions of the Key Personnel, will 
liaise with the target milk purchasers to seek to negotiate the terms and 
conditions of proposed supply contracts, which are most likely to take the form 
of productivity incentives (eg payment of an extra 1c per kilo of milk solids 
provided) or volume charge reductions, with such terms and conditions to be 
equally applied to all of the Dairy Farmers. 

(d) Any resulting executed supply contract will constitute a bilateral contract 
between the relevant milk purchaser and each Dairy Farmer, in its individual 
capacity. 

The Applicants do not propose to engage in collective boycotts. 

(the Proposed Conduct). 

1.4. The Applicants wish to maintain the flexibility to be able to collectively negotiate with 
any raw milk purchasers (processors and distributors) and to vary the representatives 
and members of the collective bargaining group from time to time.  

1.5. The operation of the group is governed by the Collective Bargaining Deed which does 
not restrict members of the group from conducting individual negotiations with any 
prospective milk purchasers. 

Interim authorisation 

1.6. On 24 May 2018, the ACCC granted interim authorisation under subsection 91(2) of 
the Competition and Consumer Act 2010 (the CCA).1 Interim authorisation will remain 
in place until the date the ACCC’s final determination comes into effect. 

2. Background 

2.1. The ACCC’s Dairy Inquiry Final Report April 2018 (the Dairy Report) found that the 
dairy industry is characterised by a high level of imbalances in bargaining power 
between dairy processors and dairy farmers as well as between retailers and dairy 
processors. A bargaining imbalance may lead to situations where dairy farmers are 
offered complicated ‘take it or leave it’ contracts which they often accept without 
understanding their terms or knowing how much they will be paid for their milk until 
months after delivery. Although not a complete solution, the ACCC noted in the Dairy 
Report that, in some circumstances, collective bargaining by dairy farmers may partly 
remedy their lack of bargaining power and otherwise facilitate more efficient market 
outcomes.  

3. Consultation 

3.1. The ACCC invited submissions from a range of potentially interested parties including 
raw milk processors and other raw milk purchasers, industry associations and relevant 
government agencies.  

3.2. A submission was received from Bernhard Lubitz, a dairy farmer opposing the 
Proposed Conduct because he considers that small group collective bargaining by 
dairy farmers (as opposed to industry wide terms and conditions for raw milk supply) 
will: 

(a) Make industry pricing structures more complex and thus more difficult for farmers 
to understand and efficiently respond to. 

                                                
1  See ACCC decision 24 May 2018 available at https://www.accc.gov.au/public-registers/authorisations-and-

notifications-registers/authorisations-register/gippsland-dairy-farmers-group. 

https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/gippsland-dairy-farmers-group
https://www.accc.gov.au/public-registers/authorisations-and-notifications-registers/authorisations-register/gippsland-dairy-farmers-group
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(b) Reduce farmers’ bargaining power with raw milk purchasers. 

3.3. This submission is considered further in the ACCC assessment below. 

3.4. On 19 July 2018, the ACCC issued a draft determination proposing to grant 
authorisation for ten years. A pre-decision conference was not requested following the 
draft determination and no further submissions were received. 

4. ACCC assessment 

Relevant areas of competition  

4.1. To assess the effect of the Proposed Conduct, the ACCC will identify the relevant 
areas of competition likely to be impacted.  

4.2. In the Dairy Report, the ACCC found that nine geographic markets for raw milk supply 
exist in Australia. Consistent with the Dairy Report and previous relevant 
assessments2 the ACCC considers that the relevant area of competition in this matter 
is the supply of raw milk from Eastern Victoria (illustrated on the map below).  

Map of Eastern Victorian dairy production 

 
Source: Adapted from ACCC Dairy Inquiry Final Report 30 April 2018 p 2. 

4.3. The Applicants submit that their combined market share in terms of milk production in 
FY17 was under 0.6% of Australian output, under 0.9% of Victorian output and under 
2.6% of output from the Gippsland region.  

4.4. The ACCC notes that the Gippsland region is located in the Eastern Victorian milk 
producing region and that Applicants produce approximately 2.6% of total raw milk 
output in Eastern Victoria. 

Future with and without 

4.5. The ACCC considers that, in the absence of the Proposed Conduct for which 
authorisation is sought, the status quo is likely to continue. That is, the Dairy Farmers 
are likely to continue to supply raw milk under individual contracts on the basis of ‘take 
it or leave it’ contracts.  

                                                
2  The decision regarding Saputo Dairy Australia Pty Ltd’s proposed acquisition of Murray Goulburn’s operating assets is 

available from http://registers.accc.gov.au/content/index.phtml/itemId/1205274/fromItemId/751046. 
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4.6. The ACCC does not consider it is likely that industry wide common prices, terms and 
conditions for raw milk supply will arise in the future without the Proposed Conduct for 
which authorisation is sought. This is in contrast to the submission received from 
Bernhard Lubitz (see paragraph 3.2). 

Public benefits 

4.7. The ACCC considers that the Proposed Conduct is likely to result in public benefits in 
the form of transaction cost savings and greater input into contracts.  

4.8. By pooling their resources and sharing the cost of advisors, the Dairy Farmers can 
improve their capacity to seek professional advice. Contrary to the opposing 
submission, this professional advice is likely to facilitate the Dairy Farmers’ ability to 
negotiate more efficient contracts. To the extent that the professional advice assists 
the Dairy Farmers to better understand and thus more efficiently fulfil their contracts, 
these efficiencies are likely to arise even if milk purchasers decline to collectively 
negotiate with the Dairy Farmers. 

4.9. The Applicants state that pooling their output will allow them to offer a more attractive 
product to milk purchasers and that this will help to redress some of the current 
inefficiencies caused by the imbalance of market power in the dairy industry.3 To the 
extent that the combined volume of the Applicants’ raw milk becomes more attractive 
to current and potential milk purchasers, this will encourage competition and thus more 
willingness by milk purchasers to include mechanisms for the appropriate allocation of 
risks and efficient dispute resolution.  

4.10. Given the ACCC’s view of the likely future set out above, the ACCC does not agree 
with the submission of Bernhard Lubitz (see paragraph 3.2 above) that the Proposed 
Conduct will increase transaction costs or reduce input into contracts by making 
industry contracts more complex or reducing farmers’ bargaining power with raw milk 
purchasers. 

Public detriments 

4.11. The ACCC considers that the Proposed Conduct is unlikely to result in public 
detriments from any reduction in competition between the Dairy Farmers for the supply 
of raw milk since: 

 The collective bargaining group supplies a relatively small volume of raw milk 
as a share of the Eastern Victorian industry.  

 The unanimous decision making procedure means that the decisions of the 
Dairy Farmers are unlikely to be dominated by a sub-group of farmers 

 Participation in the bargaining group is voluntary for both members of the 
group and raw milk purchasers.  

Balance of public benefit and detriment  

4.12. For the reasons outlined in this determination, the ACCC is satisfied that the Proposed 
Conduct is likely to result in a public benefit that would outweigh any likely detriment to 
the public from the Proposed Conduct.  

                                                

3 The ACCC’s Dairy Inquiry Final Report April 2018 (the Dairy Report) recognises that “[raw milk] Processors have significant 

bargaining power over farmers …The bargaining power imbalance is reflected in farmgate prices, milk supply contract terms 
that favour processors and the extent to which processors can pass on risk to farmers”   
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5. Determination 

The application 

5.1. On 10 May 2018, the Applicants lodged application AA1000421 with the ACCC, 
seeking authorisation under subsection 88(1) of the CCA.  

The statutory test  

5.2. Pursuant to subsections 90(7) and 90(8) of the CCA, the ACCC must not grant 
authorisation unless it is satisfied, in all the circumstances, that the Proposed Conduct 
would be likely to result in a benefit to the public and the benefit to the public would 
outweigh the detriment to the public that would result or be likely to result from the 
Proposed Conduct, including any lessening of competition.  

5.3. For the reasons outlined in this determination, the ACCC is satisfied, in all the 
circumstances, that the Proposed Conduct would be likely to result in a benefit to the 
public and the benefit to the public would outweigh the detriment to the public that 
would result or be likely to result from the Proposed Conduct, including any lessening 
of competition.  

5.4. Accordingly, the ACCC grants authorisation. 

 

Conduct which the ACCC has decided to authorise 

5.5. The ACCC grants authorisation AA1000421 to enable current and future dairy farmers 
in the Gippsland Region who are parties to the Collective Bargaining Deed and their 
representatives to engage in collective bargaining with raw milk processors as 
described in paragraph 1.3 and defined as the Proposed Conduct.4 The Proposed 
Conduct may involve the making or giving effect to a cartel provision within the 
meaning of Division 1 of Part IV of the CCA or may substantially lessen competition 
within the meaning of section 45 of the CCA. 

5.6. The ACCC has decided to grant authorisation AA1000421 until 25 September 2028. 

6. Date authorisation comes into effect 

6.1. This determination is made on 3 September 2018. If no application for review of the 
determination is made to the Australian Competition Tribunal it will come into force on 
25 September 2018. 

                                                
4  In accordance with section 88(2) of the CCA, authorisation is extended to future dairy farmers and representatives who are 

members of or appointed by the collective bargaining group. 
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