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nbn welcomes the opportunity to respond to the ACCC’s discussion paper on whether to vary the
superfast broadband access service (SBAS) access determination (Discussion Paper). While
nbn is not subject to the SBAS Access Determination, we have set out below some principle-
based comments in response to questions raised in the Discussion Paper.

nbn agrees it is important that access seekers can access SBAS regulated prices without the
associated imposition by access providers of unreasonable access terms. This is essential for
the SBAS Access Determination to provide an effective ‘fall back’ to commercial negotiations.

nbn also agrees with the ACCC'’s preliminary position that the location and characteristics of
points of interconnect (POIls) are key access terms. This is due to the significant impact these
terms can have on upfront and ongoing costs (for both access seekers and access providers) and,
in turn, the promotion of competition and efficient use of, and investment in, infrastructure.

However, nbn would be concerned about changes to the SBAS Access Determination that require
all SBAS providers to make access to their network available via a centralised POl model. Such
changes could have unintended detrimental impacts for both competition and incentives for
efficient investment in infrastructure.

We appreciate the concerns raised by access seekers, and subsequently addressed by the ACCC
in its Binding Rules of Conduct (BROC), in response to Uniti Group Pty Ltd’s (Uniti’s) new
wholesale price list published in July 2024. nbn understands that the effect of these pricing and
product changes was that:

e access seekers that had previously connected to Uniti’s state-based POls at prices
consistent with regulated pricing under the SBAS Access Determination were required,
with relatively short notice, to either:

- pay an additional $8/month levy to maintain their existing interconnection
arrangements (which exceeds the SBAS regulated price by approx. $8/month), or

- change their interconnection arrangements to access Uniti’s services at distributed
POls (of which Uniti maintains approximately 832") to access the regulated access
price, and

e access seekers were provided with limited time to assess the commercial viability of the
new pricing options before they took effect, including not having clarity over whether a
competitive backhaul market was available to support direct interconnection via the
distributed POls.

nbn understands that the central concern arising from Uniti’s wholesale pricing changes was that
access seekers faced, at short notice, a significant change in the terms on which they were able
to access regulated SBAS pricing. This was amplified by the significant number of POls Uniti
maintains under its distributed POl model, relative to 10 capital city-based POl network-network
interfaces it operates under its state-based POl model.

" ACCC, SBAS Binding Rules of Conduct (Uniti Group) - Explanatory statement, 19 December 2024, p. 6. [ '.:
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In this context, nbn supports the interim steps taken by the ACCC to address Uniti’s conduct. nbn
also agrees that access providers should not be able to make access to regulated terms
conditional on meeting unreasonable access terms.

However, it does not follow that an SBAS provider offering access, at regulated prices, to its
network via a distributed POI model is in itself an issue. In fact, subject to the availability of
competitive backhaul, in many cases a distributed POl model (or a hybrid model) may be the most
efficient network structure.

Extending the POl terms in the BROC to other SBAS providers could have detrimental
impacts for competition and incentives for efficient investment

The SBAS Access Determination applies to a broad range of access providers, with a diverse set
of network structures and POl models. Applying the terms regarding location and characteristics
of POls as set out in the BROC to SBAS providers more broadly would have the potential to be
highly disruptive and costly for some access providers, particularly those that operate smaller,
more localised networks.

Access providers that currently adopt more distributed POl models (and do not also operate more
centralised POls), may be required to undertake significant network changes to comply with such
a requirement. Such changes could potentially strand historic network investments, creating a
disincentive for future investment in infrastructure.

Further, including such terms in the SBAS Access Determination could be disruptive to
competition. Complying with these terms could create significant upfront and ongoing costs for
some access providers, potentially impacting their ability to remain competitive and
commercially viable.

Any variation to the SBAS Access Determination must be clearly justified

nbn submits that if the ACCC does vary the SBAS Access Determination to reflect the terms of
the BROC in respect of the location and characteristics of POls, it must provide a clear
justification of how the expected benefits of doing so outweigh the costs. In particular, if the
ACCC is minded to extend the application of these terms to other or all SBAS providers, it must
undertake a detailed analysis of the impact this would have on different providers and across
industry more broadly.

In this context, nbn notes that the ACCC has other mechanisms available to it that do not involve
varying the SBAS Access Determination (and risk giving rise to the detrimental impacts described
above) to address circumstances where an access provider imposes unreasonable terms on an
access seeker(s) as a condition of taking supply on regulated terms.

Finally, if the ACCC does vary the SBAS Access Determination to reflect the terms of the BROC in
respect of the location and characteristics of POls, the ACCC should provide ample advance
notice and ensure transitional arrangements are put in place to enable network providers to make
the required changes over a reasonable timeframe and to migrate services in a manner that
minimises disruptions to competition and potential loss of service for end users.
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