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1. Introduction 

1. nbn welcomes the publication of the ACCC’s Consultation Paper in regard to the variation to the 

NBN Co Special Access Undertaking (SAU), as lodged by nbn on 27 May 2016. 

2. In general, the questions set out in the Consultation Paper are seeking views from other interested 

parties and at this stage nbn has nothing further to add to the relevant explanations provided in its 

Supporting Submission (lodged at the same time as the SAU variation).  In due course, and 

depending on feedback from other interested parties, nbn may provide supplementary submissions 

to assist the ACCC in its consideration of the SAU variation. 

3. In the meantime, nbn has prepared this submission to address the following points: 

(a) how the service description in the SAU variation compares to that in the ACCC’s Final 

Decision on the SBAS Declaration, which was released after nbn lodged the SAU variation 

– section 2; 

(b) the relationship between the (high level) Co-existence and Remediation provisions for 

FTTB and FTTN in the SAU variation and the (more detailed and subject to ongoing 

development) provisions in WBA2, and why these provisions are relevant for Module 2 in 

addition to Module 1 – section 3; 

(c) the nature of the ACCC’s assessment task in relation to the rollout progress information 

commitments – section 4. 
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2. Service description – comparison to SBAS 

4. The ACCC released its Final Decision on the SBAS Declaration shortly after nbn lodged the SAU 

variation.  Noting that SBAS relates to ‘superfast’ broadband access services provided over (non-

nbn) networks using many of the same technologies as the NBN Access Service (as described in the 

SAU variation), nbn would like to highlight some key similarities between the SBAS declaration and 

the SAU variation.  These similarities are relevant to the issues raised in the Consultation Paper in 

relation to the changes made to the service description in the SAU variation. 

5. First, in relation to the definition of UNI in respect of FTTB and FTTN in the SAU variation, nbn notes 

that it is expressed in very similar terms to the definition of the ‘end-user interface’ in the SBAS 

service description.  What matters to the assessment against the statutory criteria for accepting an 

SAU variation is the substance of the definition, rather than the name of the defined term.  nbn 

highlights that the UNI definition in the SAU variation provides (appropriately) greater specificity in 

regard to the location of the UNI in particular situations than does the SBAS definition of the ‘end-

user interface’. 

6. Secondly, in relation to the description of the NBN Access Service in respect of FTTB and FTTN as a 

Layer 2 service in the SAU variation, nbn notes that it is expressed in very similar terms to the 

description of the SBAS as a ‘Layer 2 bitstream service’1.  The fact that in both the SBAS description 

and the SAU variation the UNI or ‘end-user interface’, respectively, is not located on an active device 

is not inconsistent with the service being described as Layer 2. Similarly, in the context of the ACCC’s 

2012 declaration of the wholesale ADSL service, the ACCC’s discussion paper refers to the service as 

a ‘point-to-point layer two service’, despite the end-point of the service being the ‘end-user network 

boundary’ rather than an active device.2 Accordingly, nbn's description is consistent with the ACCC’s 

approach to both the SBAS description and the wholesale ADSL service description. 

7. Nonetheless, for clarity, as noted by nbn in its Supporting Submission (p.19), the SAU variation 

includes a note on the description of the NBN Access Service to highlight that an active or powered 

network termination device will need to be connected where such a device is not supplied by nbn as 

part of the NBN Access Service (as is the case with services supplied over the NBN Co FTTB Network 

and the NBN Co FTTN Network).  

8. Thirdly, in relation to the removal of the network boundary point definition in the SAU variation, nbn 

notes that this is also consistent with the SBAS declaration (and the associated Interim Access 

Determination).  The description of the service in point-to-point terms (i.e. between the NNI and the 

UNI, or ‘between a network-network interface and an end-user interface’ respectively) is sufficiently 

                                                

1 nbn is referring here to the first limb of the SBAS service description.  The second limb, which relates to the Fibre Access 

Broadband Service, is not relevant in the current context.  
2 ACCC, Discussion Paper into whether wholesale ADSL services should be declared under Part XIC of the Competition and 

Consumer Act 2010 (December 2011), page 27; ACCC, Declaration of wholesale ADSL service (14 February 2012), Annexure 

1.  
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detailed already, and the further detailed specification of the relevant network boundaries for each 

network type is (appropriately) left to be specified in the relevant SFAA and access agreements. 
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3. Co-existence Period and Remediation 

9. In the Consultation Paper, while acknowledging the need for a Co-existence Period and for nbn to 

conduct Remediation, the ACCC raises a number of issues in relation to the associated provisions 

included in the SAU variation.  In response, nbn would like to highlight the following points at this 

stage. 

10. First, these provisions are deliberately expressed at a relatively high level and do not seek to match 

the level of detail that is currently, or may in the future, be set out in the WBA. As noted in nbn’s 

Supporting Submission3, this approach appropriately leaves more detailed terms (such as how and 

when nbn will communicate with access seekers on Co-existence Period and Remediation matters) 

to be specified in the relevant SFAAs and to be agreed with access seekers over time.  Rather than 

being a weakness, this is a strength. The adoption of such an approach in Module 1 and Module 2 

does not raise issues under the relevant statutory criteria for accepting the SAU variation and is 

consistent with comments made by the ACCC in the Final SAU Decision:4 

The ACCC notes that previous undertakings submitted by NBN Co included a broader range of 

non-price terms and conditions. The ACCC has previously noted that the inclusion of such terms 

and conditions is not reasonable or in the long-term interests of end-users. The ACCC considers 

that these should be subject to commercial negotiation in the first instance. 

11. In this context, nbn notes two useful examples of the more detailed terms (as distinct from the 

relatively high level terms) that are subject to ongoing development and therefore cannot be 

included in the SAU. 

(a) nbn’s most recent Integrated Product Roadmap (July 2016) includes a new item, currently 

scheduled for release in Q1 2017, in respect of an “Enhanced End of Co-Existence 

Process”, which relates to processes and systems enhancements that will be initiated 

when all interfering legacy services are disconnected at a DSLAM. 

(b) nbn's service qualification process allows access seekers to ascertain in real time (while 

engaging with end-users in regard to retail services to be provided over the nbnTM 

network) which services have been placed into remediation. 

12. Secondly, in relation to the inclusion of the Co-existence Period provision in Module 2, although the 

issue the provision addresses is intended to be transitory in nature: 

(a) it is currently uncertain as to when exactly the transition will be complete in all areas to be 

served by nbn’s FTTB and FTTN networks and it may extend into Module 2 – as noted in 

nbn’s Supporting Submission, the Co-existence Period will be extended in some cases 

                                                

3 nbn Supporting Submission, p.21. 
4 ACCC, Final Decision, December 2013, p.13. 
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until all special services are migrated to the nbn™ network.5  Consistent with the 

arrangements for disconnection of special services in the Telstra Migration Plan, the Co-

existence Period could be extended to at least three years6 in some situations; 

(b) as noted in paragraph 10 above, the Co-existence Period provision is expressed at a 

relatively high level – as a consequence, the provision is expected to be appropriate even 

if it continues to be relevant in Module 2; and 

(c) if the Co-existence Period provision ceases to be relevant before the commencement of 

Module 2 or at some point during Module 2, there is no harm from continuing to have the 

provision in the SAU. 

13. Thirdly, in relation to the inclusion of the Remediation provision in Module 2: 

(a) unlike in regard to the Co-existence Period, and contrary to the view expressed by the 

ACCC in the Consultation Paper (p.25), the need for the Remediation provision is not 

transitory in nature.  Issues with cables and joints will arise in copper-based networks 

over time and some pre-existing problems may not come to light until after the rollout in 

respect of premises that currently do not have an active connection (e.g. a household that 

is currently mobile-only and subsequently orders a fixed service) – as a consequence, nbn 

anticipates that the Remediation provision will also be required during Module 2; and 

(b) as noted in paragraph 10 above, the Remediation provision is expressed at a relatively 

high level – as a consequence, the provision is expected to be appropriate for the duration 

of Module 2. 

 

  

                                                

5 nbn Supporting Submission, p.20. 
6 nbn notes that in the Consultation Paper the ACCC refers to the Co-existence Period potentially being extended from 18 

months to “up to” three years (p. 22), but consistent with Clause 22.4(a) of the Migration Plan, the disconnection timeframe 

for a special service class is 36 months provided that Telstra does not dispute the equivalence of an nbn service (described in 

a White Paper) to the special service class provided over the copper network. 
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4. Rollout progress information 

14. nbn's Supporting Submission sets out the approach taken to development of the rollout information 

commitments in the SAU variation, and highlights that “The SAU has always been (and should only 

be) seen as a baseline set of commitments, which are then augmented by commercially rational 

provision of rollout information, consistent with nbn’s incentives to have all RSPs being able to 

effectively compete to offer services on the nbn.”7 

15. In the current context, it is difficult to see how the rollout progress information commitments in the 

SAU variation could not be considered to satisfy the statutory criteria for accepting the SAU 

variation, given that: 

(a) the relevant criteria for assessing the rollout progress information commitments (following 

the ACCC’s categorisation in the Final SAU Decision) involves the ACCC assessing whether 

the conduct specified will promote the LTIE8 (and not whether another SAU variation, 

perhaps containing a different set of rollout progress information commitments, may be 

considered to promote the LTIE to a greater extent);9 and 

(b) in addition to being applied to FTTB, FTTN and HFC, the SAU variation includes an 

expanded set of rollout progress information commitments that will provide access 

seekers with additional useful information; and 

(c) the rollout progress information commitments are non-exhaustive (and non-limiting) in 

regard to the information nbn currently does, and may over time, provide to access 

seekers. 

16. nbn notes that there is no suggestion in the Consultation Paper that the rollout progress information 

commitments in the SAU variation do not promote the LTIE. In particular, while the ACCC compares 

the commitments made in the SAU variation to previous ACCC advice to government in relation to a 

proposed carrier licence condition (CLC), the ACCC does not articulate how that previous CLC process 

and advice is relevant to considering whether the SAU variation promotes the LTIE.  

 

                                                

7 nbn Supporting Submission, p.27. 
8 ACCC, NBN Co Special Access Undertaking Final Decision (13 December 2013), section 4.4.3; nbn Supporting Submission, 

p.46. 
9 Competition and Consumer Act 2010 (Cth), section 152CBD(2)(cb); nbn Supporting Submission, p.60. 


