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Executive summary 
The carrier separation rules in Part 8 of the Telecommunications Act 1997 require that 
persons who are in a position to exercise control of local access lines serving residential 
customers, or an associate of a person who is in a position to exercise control of local 
access lines, to supply eligible services on a wholesale-only basis, unless an exemption 
applies. This means that a company that controls a superfast broadband network cannot 
itself supply retail services over it unless an exemption applies. 

Legislative amendments came into effect in August 2020 that enabled network operators to 
be exempt from the wholesale-only requirement by giving the ACCC a functional separation 
undertaking. The amendments also empowered the ACCC to make a class exemption for 
network operators with no more than 12,000 residential customers. 

On 25 August 2020, the ACCC made a class exemption instrument, known as 
the Telecommunications (Superfast Broadband Network Class Exemption) Determination 
2020, under subsections 143A(1) and (2) and subsection 142BD(2) of the 
Telecommunications Act.  

The class exemption instrument commenced on 27 August 2020 and expires on 26 August 
2025. 

In this consultation we are seeking views from stakeholders on:  

 whether making a new class exemption instrument would be likely to promote the 
long-term interests of end-users of carriage services or of services supplied by means of 
carriage services 

 whether to vary the conditions and limitations in a new class exemption instrument; and 

 a draft of the proposed new instrument (provided at Appendix A). 

  

https://www.legislation.gov.au/Details/F2021C00171
https://www.legislation.gov.au/Details/F2021C00171
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Background 
In August 2020, the ACCC made a class exemption instrument, the Telecommunications 
(Superfast Broadband Network Class Exemption) Determination 2020 (the 2020 
Determination), that exempts smaller network operators from the wholesale-only 
requirement. The exemption is designed to reduce the cost burden on smaller network 
operators in participating in superfast broadband markets and to encourage investment in 
new broadband infrastructure. 

An exemption under the 2020 Determination is only available to network operators with no 
more than 12,000 residential customers. Larger network operators who wish to offer retail 
services over their own local access lines and networks need to submit and have the ACCC 
accept a functional separation undertaking or elect to be bound by the ACCC’s deemed 
functional separation undertaking. 

It is a requirement of the 2020 Determination for the network operator to offer the declared 
wholesale Layer 2 service, the Superfast Broadband Access Service (SBAS), at all sites on a 
non-discriminatory basis. 

An exemption under the 2020 Determination is not automatic. Any network operator wishing 
to benefit from the 2020 Determination must elect to be bound by its terms by providing 
written notice to the ACCC. 

The ACCC maintains a public register of operators who have elected to be bound by the 
2020 Determination. If a network operator who has elected to be bound by it is subsequently 
found to be non-compliant with a condition, the ACCC may issue infringement notices or 
take court action for any non-compliance. 

To date, 27 network operators have elected to be bound by the 2020 Determination. 

Consultation process 
The ACCC encourages industry participants, other stakeholders and the public more 
generally to consider and make submissions on the draft of the proposed new instrument 
provided at Appendix A together with the other issues set out in this consultation paper. 

The ACCC requests written submissions by 5pm AEST, 28 May 2025. Submissions received 
after this time may not be taken into account.  

The ACCC prefers to receive submissions in electronic form, either in PDF or Microsoft Word 
format, which allows the text of the submission to be searched. The ACCC’s approach to 
handling information during this consultation, disclosure of confidential information, and the 
process for claiming confidentiality is outlined further in Appendix B. Submissions should be 
emailed to: telcoseparationrules@accc.gov.au  

After considering submissions from interested parties, and subject to the views expressed in 
the submissions, the ACCC aims to make the new instrument by mid-July 2025. 

The ACCC intends for the new instrument to come into force immediately following the 
expiry of the 2020 Determination. 
  

https://www.accc.gov.au/public-registers/telecommunications-registers/s143a-class-exemption-notices-register
mailto:telcoseparationrules@accc.gov.au
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Class exemption 
Given that the 2020 Determination is scheduled to expire on 26 August 2025, the ACCC 
proposes to make a new determination implementing a class exemption (as outlined in the 
Background section above).  

For the purposes of this consultation, we have prepared a draft of the proposed new 
instrument (at Appendix A) that we consider to be consistent with the relevant provisions of 
the Telecommunications Act, and have provided our preliminary assessment of whether 
making a new class exemption instrument would promote the long-term interests of end-
users (LTIE).    

Legislative regime 
Sections 142C and 143 of the Telecommunications Act require controllers of local access 
lines serving residential customers to supply eligible services on a structurally separated (i.e. 
wholesale-only) basis.  

The ACCC has the power to make determinations under section 143A of the 
Telecommunications Act, implementing an exemption from the Telecommunications Act’s 
structural separation requirements for a particular class of persons.  

The legislation specifies that a determination made under section 143A is subject to the 
following conditions and limitations: 

(a) the person must ensure that a designated carriage service is available for supply 
to wholesale customers, or prospective wholesale customers, of the person; 

(b) the person must not discriminate between the person’s wholesale customers, or 
the person’s prospective wholesale customers, in relation to the supply of 
designated carriage services; 

(c) the person must not discriminate in favour of itself in relation to the supply of 
designated carriage services; 

(d) the person must not, in carrying on any of the following activities, discriminate 
between the person’s wholesale customers or the person’s prospective wholesale 
customers: 

(i) developing a new eligible service; 

(ii) enhancing an eligible service; 

(iii) extending or enhancing the capability of a facility or telecommunications 
network by means of which an eligible service is, or is to be, supplied; 

(iv) planning for a facility or telecommunications network by means of which 
an eligible service is, or is to be, supplied; 

(v) an activity that is preparatory to the supply of an eligible service; 

(vi) an activity that is ancillary or incidental to the supply of an eligible service; 

(vii) giving information to service providers about any of the above 
activities; 
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(e) the person must not discriminate in favour of itself in relation to the carrying on of 
any of the following activities: 

(i) developing a new eligible service; 

(ii) enhancing an eligible service; 

(iii) extending or enhancing the capability of a facility or telecommunications 
network by means of which an eligible service is, or is to be, supplied; 

(iv) planning for a facility or telecommunications network by means of which 
an eligible service is, or is to be, supplied; 

(v) an activity that is preparatory to the supply of an eligible service; 

(vi) an activity that is ancillary or incidental to the supply of an eligible service; 

(vii) giving information to service providers about any of the above 
activities; 

(f) such other conditions and limitations as are specified in the determination. 

The ACCC has set out how it intends to treat the non-discrimination conditions and 
limitations under the 2020 Determination in our 2021 Telecommunications non-
discrimination guidelines. We anticipate that we will apply the same approach if a new 
determination is made. 

The ACCC has also published industry guidance to assist industry in understanding the 
superfast network separation obligations and how the ACCC will consider whether network 
operators have complied with them.  

Before making a determination implementing a class exemption, the ACCC must have 
regard to the following: 

(a) whether the determination promotes the long-term interests of end-users of 
carriage services or of services supplied by means of carriage services; and 

(b) the matters (if any) specified in a [ministerial] determination under subsection 
[143A](9); and 

(c) such other matters (if any) as the ACCC considers relevant. 

The bounds of the class exemption 
Under the provisions of section 143A, the ACCC can determine the bounds of class 
exemptions in a number of ways. This includes by specifying: 

 a class of persons who can elect to be bound by an exemption 

 subject to the Telecommunications Act and the Telecommunications Regulations, the 
maximum number of residential customers1 to which the relevant person or group of 
associated persons supplies fixed-line carriage services 

 the designated carriage service to which particular continuing conditions and limitations 
under the legislation will apply 

 other conditions and limitations in the class exemption determination itself. 

These are considered in turn below. 
 

1  Defined under section 161 of the Telecommunications Act 1997 to include home-based small businesses.  

https://www.accc.gov.au/by-industry/telecommunications-and-internet/national-broadband-network-nbn-access-regulation/non-discrimination-under-part-xic-of-the-cca-and-part-8-of-the-telecommunications-act/2021-telecommunications-non-discrimination-guidelines
https://www.accc.gov.au/by-industry/telecommunications-and-internet/national-broadband-network-nbn-access-regulation/non-discrimination-under-part-xic-of-the-cca-and-part-8-of-the-telecommunications-act/2021-telecommunications-non-discrimination-guidelines
https://www.accc.gov.au/by-industry/telecommunications-and-internet/superfast-fixed-line-broadband-networks-regulation/industry-guidance-on-the-carrier-separation-rules/final-industry-guidance
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Class of persons 
In the 2020 Determination, we defined the class of persons who may elect to be bound by 
the Determination by the number of residential customers to whom a person or group of 
associated persons is supplying fixed-line carriage services to up to the current maximum 
threshold of 12,000 services. We propose to continue this approach under the proposed new 
instrument.  

However, we note that the ACCC may specify a class more narrowly within the threshold 
number set by the legislation or subsequent regulation. This could, for example, include 
restricting the class of persons to the supply of fixed-line services in particular geographic 
locations if that were to promote the LTIE and other relevant considerations.   

Question 

1. Should the ACCC specify a class of persons, other than a class capturing network 
operators who supply fixed-line carriage services to no more than 12,000 
residential customers? 

Maximum number of residential customers being supplied with 
fixed-line services 
A person can only benefit from a class exemption if that person or an associated group of 
persons supplies fixed-line carriage services to no more than 12,000 residential customers, 
in accordance with regulation 13A of the Telecommunications Regulations 2021. 

The threshold applies only to residential customers, which include customers who are home-
based businesses.2 This means that all other businesses are not considered when 
calculating the customer threshold.  

As noted above, under the 2020 Determination, we specified the class of persons who can 
elect to be bound by the class exemption as a person or an associated group of persons that 
supplies fixed-line carriage services to no more than 2,000 residential customers, or if a 
higher number (not exceeding 12,000) is specified in the regulations, that higher number.  

In the ACCC’s preliminary view, continuing this approach under the proposed new instrument 
would promote the LTIE for the reasons discussed below in this consultation paper. 

Designated carriage service 
A small network operator who elects to be bound by a class exemption must ensure that a 
designated carriage service is available for supply to wholesale customers or prospective 
wholesale customers. 

A designated carriage service is defined under section 142BD of the Telecommunications 
Act as a Layer 2 bitstream service.  

 
2  The key criteria for determining when a customer is a home-based business are that most or all of the work of the 

business is carried out at the residence of an individual; or the business does not occupy any premises other than the 
residence of the individual (see Explanatory Memorandum of the Telecommunications Legislation Amendment 
(Competition and Consumer) Act 2020, p. 132 and section 161 of the Telecommunications Act). 
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The ACCC is also given the power to specify a carriage service as a designated carriage 
service in a class exemption determination, but this is not necessary to make a valid 
determination. However, by specifying a designated carriage service the ACCC is able to set 
the bounds of the conditions and limitations of the exemption specified in the legislation to 
such a service.   

If the ACCC does specify a designated carriage service, that carriage service must meet the 
criteria specified in subsection 142BD(3) of the Telecommunications Act, which is 
summarised as follows: 

 The carriage service enables end-users to download communications. 

 The download transmission speed of the carriage service is normally 25 megabits per 
second or more (i.e. a superfast carriage service). 

 The carriage service is supplied using a line to premises occupied or used by an end-
user. 

 There is in force a declaration under subsection 152AL(3) of the Competition and 
Consumer Act 2010 (Cth) (CCA) that relates to the carriage service.  

These criteria enable the ACCC to specify the service covered by the SBAS declaration as a 
designated carriage service.  

The proposed new instrument specifies the SBAS as a designated carriage service. This is 
because we consider this service is the most likely service for which the applicable 
conditions and limitations will still be required to promote competition where network 
operators elect to be bound by the class exemption determination.  

Question 

2. Should the ACCC specify a designated carriage service (other than a Layer 2 
Bitstream Service) for the ongoing conditions and limitations of the exemption? If 
yes, would the service covered by the SBAS declaration continue to make a 
suitable designated carriage service? 

Other conditions and limitations 
The ACCC also has the power in making a class exemption to specify other conditions and 
limitations on its effect (i.e. requirements that must be complied with if a network operator 
elects to be bound by the class exemption). This could, for example, include a requirement 
to provide the ACCC with information on network expansion plans or reporting on 
compliance with the conditions and limitations.  

The proposed new instrument specifies that a network operator is required to make 
available publicly, e.g. on its website, the terms and conditions relating to price or a method 
of attaining price, and other terms and conditions on which it offers to supply the SBAS to 
wholesale customers and prospective wholesale customers.  

We consider the inclusion of this obligation would promote competition for the reasons set 
out below. It will also enable the ACCC to more effectively monitor compliance with the 
requirement to ensure that the declared SBAS is available for supply to wholesale 
customers, or prospective wholesale customers on a non-discriminatory basis. 

https://www.accc.gov.au/public-registers/telecommunications-registers/s152aq-declared-services-register/superfast-broadband-access-service
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Questions 

3. Do you envisage any difficulties in making the terms and conditions of access to 
the SBAS available on your website? 

4. Should the ACCC specify any other conditions and limitations of the exemption? 

Non-compliance with a class exemption condition or limitation 
Contraventions of the conditions or limitations of a class exemption determination are 
subject to civil penalty provisions and associated pecuniary penalties.3  

The ACCC may issue infringement notices for an alleged failure to comply with sections 
142C, 143 and 143A of the Telecommunications Act or it may take action in the Federal 
Court and seek pecuniary penalties for alleged non-compliance with those provisions. 

Long-term interests of end-users (LTIE) 
As noted above, in deciding to implement a class exemption along with its conditions and 
limitations, the ACCC must be satisfied that it will promote the LTIE of carriage services or 
of services supplied by means of carriage services.  

The question of whether a class exemption promotes the LTIE must be determined in the 
same manner as it is determined for the purposes of Part XIC of the CCA.4 Accordingly, the 
ACCC must have regard to the extent to which the class exemption is likely to result in the 
achievement of the following three objectives: 

 promoting competition in markets for listed services 

 achieving any-to-any connectivity in relation to carriage services that involve 
communication between end-users, and 

 encouraging the economically efficient use of, and the economically efficient investment 
in, infrastructure.5  

Promoting competition  
When considering whether a determination is likely to result in the promotion of competition 
in the relevant markets, our approach is to: 

 identify and define the relevant market/s 

 assess the current state of competition in those markets; and 

 consider the likely future state of competition in those markets with and without the 
class exemption.  

Identifying and defining the relevant market/s enables the ACCC to analyse the 
effectiveness of competition with and without the class exemption. In the present case, the 
primary purpose of market analysis is to shed light on how the class exemption may affect 
competition.  

 
3  Section 143B of the Telecommunications Act. 
4  Section 142BA of the Telecommunications Act, 
5  Section 152AB of the Competition and Consumer Act 2010. 
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The ACCC considers the relevant markets to be those for the supply of wholesale and retail 
superfast broadband services to residential premises. We consider there may be sub-
markets limited to particular geographic locations corresponding with the reach of particular 
networks.  

Given the considerable operational and financial burden that may be imposed on small 
providers by the structural and functional separation requirements, the ACCC’s preliminary 
view is that a class exemption as specified in the proposed new instrument is likely to 
promote entry and investment by new providers of small networks. This will help promote 
competition. Further we consider that competition will continue to be safeguarded by the 
legislated conditions and limitations of the exemption, particularly as applied to a person’s 
or group of associated persons’ proposed designated carriage service of SBAS. Our view is 
that for lower speed broadband and voice services that fall outside this designated service, 
mobile services should serve as a competitive constraint.   

Our preliminary view is that the proposed new condition requiring network operators to 
publish their SBAS terms and conditions will facilitate retail competition on these networks 
by providing transparency to prospective wholesale customers on the terms and conditions 
on which the service is offered.  

Questions 

5. Has competition in the markets for the supply of wholesale and retail superfast 
broadband services to residential customers been promoted by the current class 
exemption instrument? 

6. Would competition in the markets for the supply of wholesale and retail superfast 
broadband services to residential customers be promoted by the proposed new 
instrument?  

7. Could this be aided by any further conditions or limitations on the exemption?   

Achieving any-to-any connectivity 
The CCA provides that any-to-any connectivity is achieved if, and only if, each end-user who 
is supplied with a carriage service that involves communications between end-users is able 
to communicate, by means of that service, or a similar service, with each other, whether or 
not they are connected to the same network.  

The ACCC notes that the achievement of any-to-any connectivity is particularly relevant 
when considering services that require interconnection between different networks. When 
considering other types of services (such as carriage services which are inputs to an end-to-
end service), the ACCC will generally give this criterion less weight. 

We do not consider that a class exemption in relation to the superfast broadband network 
separation rules has any bearing on any-to-any connectivity.  

Economically efficient use of, and economically efficient 
investment in, infrastructure 
We consider that the key efficiency gain of the 2020 Determination for networks up to the 
current maximum threshold of 12,000 residential services has arisen from the avoidance of 
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disproportionate costs of structural or functional separation that would otherwise apply to 
these networks.  

Our preliminary view is that making a new superfast broadband network class exemption on 
similar terms to the 2020 Determination will continue to promote ongoing investment in 
these networks, as well as continuity in the supply of superfast broadband services to 
consumers connected to them.  

Questions 

8. Has the current class exemption instrument encouraged the economically efficient 
use of, and economically efficient investment in, infrastructure? 

9. Will the proposed new instrument encourage the economically efficient use of, and 
economically efficient investment in, infrastructure?  

Other relevant matters 
In making an exemption the ACCC is able to take account of other matters it considers 
relevant. Our current view is that the key matters of interest to us are captured under the 
LTIE test outlined above.  

Question 

10. Are there any other matters not captured under the LTIE test that the ACCC should 
take into account in deciding to make a new class exemption instrument? 



Appendix A: Draft Instrument 
                                                      

 

[DRAFT] Telecommunications (Superfast 
Broadband Network Class Exemption) 
Determination 2025 
The Australian Competition and Consumer Commission makes this Determination under 
subsections 142BD(2), 143A(1) and 143A(2) of the Telecommunications Act 1997. 

 

Dated: XX July 2025 

 

 

 

 
Gina Cass-Gottlieb 

Chair 
Australian Competition and Consumer Commission 

 
 
 
 
 
 
Australian Competition and Consumer Commission 
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1  Name 
  This is the Telecommunications (Superfast Broadband Network Class Exemption) 

Determination 2025. 

2  Commencement 

  This Determination commences on 27 August 2025.  

3  Authority 

  This Determination is made under subsections 142BD(2), 143A(1) and 143A(2) of the 
Telecommunications Act 1997. 

4  Definitions  

  In this Determination, unless the contrary intention appears: 

  Act means the Telecommunications Act 1997. 

  associated group has the same meaning as in subsection 143A(10) of the Act. 

  designated carriage service has the meaning given by section 142BD of the Act. 

  eligible service has the same meaning as in section 152AL of the Competition and 
Consumer Act 2010. 

  fixed-line carriage service has the meaning given by section 142A of the Act. 

  regulations mean any regulations made for the purpose of paragraphs 143A(1)(d)(ii) or 
143A(1)(e)(ii) of the Act. 

  residential customer has a meaning affected by section 161 of the Act. 

  SBAS means a service defined under the service description in an annexure to any 
declaration made by the ACCC under subsection 152AL(3) of the Competition and 
Consumer Act 2010 in respect of the Superfast Broadband Access Service, as in force 
from time to time. 
Note 1: A number of terms used in this instrument are defined in the Act, including: 

• ACCC;  
• facility; and 
• telecommunications network. 

Note 2: Declarations made by the ACCC under subsection 152AL(3) of the Competition and Consumer Act 
2010 in respect of the Superfast Broadband Access Service may be accessed free of charge from the 
ACCC’s website at www.accc.gov.au.  

5  References to other instruments 

In this instrument, unless the contrary intention appears: 

(a) a reference to any other legislative instrument is a reference to that other 
legislative instrument as in force from time to time; and 

(b) a reference to any other kind of instrument or writing is a reference to that other 
instrument or writing as in force or in existence from time to time. 

Note 1: For references to Commonwealth Acts, see section 10 of the Acts Interpretation Act 1901; and see 
also subsection 13(1) of the Legislation Act 2003 for the application of the Acts Interpretation Act 
1901 to legislative instruments. 

Note 2: All Commonwealth Acts and legislative instruments are registered on the Federal Register of 
Legislation.  

Note 3: For paragraph (b), see subsection 589(2) of the Act. 

http://www.accc.gov.au/
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6  Specification of designated carriage service 

The SBAS is the designated carriage service for the purposes of Part 8 of the Act. 

7  Exemption  

  In circumstances where a person: 
(a) is not a member of an associated group and who supplies fixed-line carriage services 

to the higher of no more than: 
(i) 2,000 residential customers; or 
(ii) the number of residential customers (not exceeding 12,000) specified in 

regulations made for the purpose of subparagraph 143A(1)(d)(ii) of the Act, as in 
force from time to time; or 

(b) is a member of an associated group, and the members of that associated group, in 
aggregate, supply fixed-line carriage services to the higher of no more than: 
(i) 2,000 residential customers; or 
(ii) the number of residential customers (not exceeding 12,000) specified in 

regulations made for the purpose of subparagraph 143A(1)(e)(ii) of the Act, as in 
force from time to time; 

and that person: 
(c) has, by written notice to the ACCC, elected to be bound by this Determination; and 
(d) has not, by written notice to the ACCC, cancelled the election; 

  the person is exempt from sections 142C or 143 of the Act, subject to the conditions and 
limitations set out in section 8. 

8  Conditions and limitations 

 For the purpose of section 7, the conditions and limitations are: 

(a) the person must ensure that the SBAS is available for supply to wholesale customers, 
or prospective wholesale customers, of the person; 

(b) the person must not discriminate between the person’s wholesale customers, or the 
person’s prospective wholesale customers, in relation to the supply of the SBAS; 

(c) the person must not discriminate in favour of itself in relation to the supply of the 
SBAS; 

(d) the person must not, in carrying on any of the following activities, discriminate 
between the person’s wholesale customers or the person’s prospective wholesale 
customers: 
(i) developing a new eligible service; 
(ii) enhancing an eligible service; 
(iii) extending or enhancing the capability of a facility or telecommunications 

network by means of which an eligible service is, or is to be, supplied; 
(iv) planning for a facility or telecommunications network by means of which an 

eligible service is, or is to be, supplied; 
(v) an activity that is preparatory to the supply of an eligible service; 
(vi) an activity that is ancillary or incidental to the supply of an eligible service; 
(vii) giving information to service providers about any of the above activities; 

(e) the person must not discriminate in favour of itself in relation to the carrying on of 
any of the following activities: 
(i) developing a new eligible service; 
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(ii) enhancing an eligible service; 
(iii) extending or enhancing the capability of a facility or telecommunications 

network by means of which an eligible service is, or is to be, supplied; 
(iv) planning for a facility or telecommunications network by means of which an 

eligible service is, or is to be, supplied; 
(v) an activity that is preparatory to the supply of an eligible service; 
(vi) an activity that is ancillary or incidental to the supply of an eligible service; 
(vii) giving information to service providers about any of the above activities; 

(f) if the person is not a member of an associated group, the person must notify the 
ACCC, in writing, within 30 days after 30 June each year, of the number of 
residential customers to whom the person supplied fixed-line carriage services as at 
30 June of that year; 

(g) if the person is a member of an associated group, the person must notify the ACCC, in 
writing, within 30 days after 30 June each year, of the total number of residential 
customers to whom the members of that associated group supplied fixed-line carriage 
services as at 30 June of that year; 

(h) in the event that a person is not a member of an associated group and the person 
supplies fixed-line carriage services to a number of residential customers that exceeds 
the higher of the number of customers specified at subparagraphs 7(a)(i) and 7(a)(ii), 
the person must notify the ACCC, in writing, of that event within 14 days of that 
event occurring;  

(i) in the event that a person is a member of an associated group and the members of that 
associated group, in aggregate, supply fixed-line carriage services to a number of 
residential customers that exceeds the higher of the number of customers specified at 
subparagraphs 7(b)(i) and 7(b)(ii), the person must notify the ACCC, in writing, of 
that event within 14 days of that event occurring; and 

(j) the person must make publicly available: 
i. the terms and conditions relating to price or a method of attaining price; and 

ii. other terms and conditions 
on which it offers to supply the SBAS to wholesale customers and prospective 
wholesale customers. 
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Appendix B: Submissions and 
confidentiality 
Approach to handling information received during 
this consultation  
 
The ACCC/AER information policy6 sets out the general policy of the ACCC on the collection, 
use and disclosure of information.  
 
The ACCC considers that a public and transparent consultation process is necessary for it to 
discharge its obligation to hold a public inquiry about making any new access 
determinations for the services the subject of this inquiry and allow the ACCC to effectively 
make a decision in accordance with the legislative framework. Hence, the ACCC will only 
agree not to disclose information that is the subject of a confidentiality claim in limited 
circumstances.  
 
In these circumstances, the ACCC has also formed the view that making information 
available to third parties only through limited individual non-disclosure agreements would 
not be an appropriate means to manage confidentiality claims in this consultation. Hence in 
this consultation it does not intend to apply the ACCC’s confidentiality guideline for 
submitting confidential material to ACCC communications inquiries.7  

Disclosure of information 
The ACCC will assess any confidentiality claims on a case-by-case basis and in doing so will 
consider whether it is required to publish information having regard to its statutory and 
common law duties and functions in each instance and in accordance with section 155AAA 
of the CCA.8  

In assessing confidentiality claims, the ACCC will consider whether publication of the 
information is required to enable effective public consultation and allow it to perform its 
statutory function of holding a public inquiry about making new access determinations for 
the services the subject of this inquiry and make a decision in accordance with the statutory 
framework. The ACCC will assess whether this requirement outweighs any significant 
commercial harm a party submits may result from publication. The ACCC will afford 
procedural fairness in reaching these views. 

Process for claiming confidentiality 
If a party wishes to make a claim of confidentiality over material provided during this 
consultation, it should follow the process below:  

 
6  The ACCC/AER Information Policy is available on the ACCC website. 
7  The Confidentiality guideline is available on the ACCC website. 
8  The ACCC notes in this regard paragraph 3.1 of the ACCC/AER Information Policy. 

https://www.accc.gov.au/system/files/ACCC-AER%20Information%20Policy.pdf
https://www.accc.gov.au/publications/communications-inquiries-submitting-confidential-material
https://www.accc.gov.au/system/files/ACCC-AER%20Information%20Policy.pdf


Proposal to make a new superfast broadband network class exemption 

  18 

 

1. Please submit two versions of the submission:  

a) a public submission that can be published on the ACCC’s website, in which all 
confidential material has been removed and replaced with ‘c-i-c’. Please 
ensure that redacted information is not searchable or otherwise able to be 
viewed.  

b) a confidential version that clearly identifies the information over which 
confidentiality is claimed by bookending the confidential material with a 
marking of ‘c-i-c’. Please also highlight for ease of reference the material over 
which confidentiality is claimed.  

2. Information over which a party claims confidentiality must kept to a minimum so that 
consultation on all relevant material is not unnecessarily impeded.  

3. Please provide a supporting submission that specifically substantiates the 
confidentiality claim for each item of information over which confidentiality is 
claimed. Confidentiality claims need to detail why the information is competitively 
sensitive or otherwise confidential, and why disclosure of the information would be 
likely to cause significant harm to the person to whom the information is 
confidential. ‘Blanket’ claims of confidentiality will not be accepted. The ACCC will 
notify parties of any additional information required to assess a confidentiality claim. 

4. Where the ACCC proposes to publish information the subject of a confidentiality 
claim, it will provide a right to be heard and to amend or withdraw the information 
before proceeding to publication with redactions removed.  

5. Where the ACCC proposes to not publish information the subject of a confidentiality 
claim and publishes a redacted submission, it may reconsider that claim at a future 
date if it becomes evident that publication of the redacted information is required to 
enable effective public consultation and to allow the ACCC to perform its statutory 
functions. The ACCC would notify the relevant party and engage with them in relation 
to how this information can be disclosed. 
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