ARTC Response to ACCC Request for Information No 3

This response is provided to the ACCC’s 30 July letter to ARTC titled Section 44ZZBCA(1)
request for information no. 3 - Interstate Network Access Undertaking — 30 July 2024 which
consisted of the following 5 requests:

ITAA Changes

ITAA and other access agreements

Minimum Insurance liability

Commitment to renegotiate under existing track access agreements
Freight Volumes
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1. ITAA changes

The ACCC has compiled a list of key proposed changes to the Existing Indicative
Track Access Agreement (ITAA) (that is, the differences between the Existing ITAA
and the Proposed ITAA) and these are listed in the attached spreadsheet. Deletions
are in striketheugh-and additions are in bold. The changes have been suggested by
ARTC and stakeholders. We have classified the changes by significance as follows:

e Uncontentious — minor, editorial or no concerns or risks flagged by
stakeholders, the ARTC or outstanding questions from ACCC to date

e Substantial — may have a material impact on access arrangements
and/or ARTC operations.

Request |
Provide the following information in the attached Excel spreadsheet:

.1 in column L, the rationale for each change proposed by ARTC (that is, why
ARTC considers the proposed change is necessary)

1.2 incolumn M, ARTC’s views on any changes proposed by stakeholders

1.3 in column N, ARTC’s views on whether the changes should be
classified as uncontentious or substantial.

Please see attached spreadsheet with comments provided in the requested columns.

In respect of the proposed amendments by Stakeholders that the ACCC classified as
substantial, after detailed review, ARTC is prepared to accept a number of the proposals and
amend the ITAA to reflect this. ARTC has therefore suggested these amendments can be
treated as Uncontentious given that acceptance. For those issues which remain unresolved,
both those proposed by ARTC or by Stakeholders, ARTC will continue to proactively engage
with all Stakeholders directly in respect of these amendments with a view to maximizing
agreement on the range of the issues. ARTC considers that the ACCC’s requested annual
Stakeholder Forum, as part of its conditional acceptance of the IAU, provides the appropriate
avenue for Stakeholders to hold ARTC accountable to defining and addressing these issues be
they operational, legal or commercial in nature. This will ensure that the contractual terms
underpinning access to ARTC’s network will continue to evolve to balance the interests of
ARTC and all Stakeholders.



2. ITAA and other access agreements

Background

The Proposed ITAA provides a template contract for the terms and conditions

negotiated between ARTC and a train operator regarding access by trains to the
network. Stakeholders have described several other agreements or contracts to
access the network for reasons other than train operation, using terms such as:

e Corridor Access Authority
e Infrastructure Agreement

e Connection Agreement

Request 2

2.4 Provide:

e alist of the types of agreements (other than the ITAA) that are used to
manage access to the below rail infrastructure for activities other than

train paths,

¢ the approximate number of active agreements of each type at present

e whether template agreements are used.

This question is directed at the types of access which are linked to requiring train
paths on the network - e.g., loading, recovering trains, accessing sidings (as
opposed to contracting jobs such as track maintenance or electrical work).

Agreement/form

Explanation

Link to template

Number of
active
agreements

Third Party Works
Application Form

Application for access to
the railway corridor to carry
out construction or
development work over,
under, near or adjacent to
the railway corridor

Third-Party-Works-
Application-Form.pdf

(artc.com.au)

Lease or Licence
Land Application
Form

Application to lease or
licence land/improvements
within the railway corridor
for any reason

Lease or Licence Land
Application Form.pdf

(artc.com.au)

Siding Application

Application for access to

development work relating
to a new or existing siding

Siding-Application-

form the railway corridor to carry | Form-v2.pdf
out construction or (artc.com.au)

Overdimensional
Load (ODL) Rail
Level Corssing
Permit Application
Form

Application for approval to
traverse ARTC level
crossings with OD/OSOM
Heavy Vehicles Third-Party-

2024-Overdimensional-
Rail-Level-Crossing-
Permit-Application-
Form.pdf (artc.com.au)

Works-Application-Form.pdf

(artc.com.au)

Corridor Access
Approval

Application to access the
ARTC Rail Corridor

CAA-Request-Form.pdf
(artc.com.au)
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3. Minimum insurance liability

We understand that ARTC generally requires the same level of liability insurance
level ($250 million) in all ITAAS, regardless of the type of train or loads. Some
stakeholders have raised various issues regarding insurance, including the liability
limit.

Request 3

3.5 Explain in detail why ARTC considers that all Operators (having regard to
matters like train type/size/load) should have the same level of insurance
liability. For example, why a small heritage train should have the same
insurance as a 1km long freight train. Include any relevant regulatory
requirements.

Clause 18.1 of ARTC’s Lease of the NSW Network requires it to maintain third party liability
insurance of at least $250m in respect of, inter alia, the operation of freight and passenger rail
services by Access Purchasers. Given that ARTC does not contract for access by State, this
obligation must apply to all Operators using ARTC’s network as $250m insurance is required
for all Operators, regardless of train size or the value or weight of the load.

ARTC understands that the original amount was determined based upon an assessment of
potential damage related to an incident with a passenger train. In this context, the potential
damage to passengers would be as much a function of train speed (and the speed of the
passenger train) and therefore the potential damages which the public liability is set to protect
would be largely independent of train size. However, any such justification is redundant given
the overriding Lease obligation sets a minimum of $250m.

ARTC further notes that this amount was set in 2004 and the amount has not increased since
that time, which reflects a real reduction in the amount of cover.



4. Commitments to renegotiate under existing track access
agreements

The ACCC notes that incumbent Customers do not have any automatic or enforceable
rights of renewal or extension of any scheduled train paths under the Track Access
Agreement.

However, under clause 2.9 they can notify ARTC that they wish to renew before the expiry of
their train paths, and ARTC must enter into negotiations with the Customer in relation to the
possibility of such renewal.

Request 4

4.6 Whatis ARTC's experience with having to consider competing offers for a
path such as from an incumbent and another operator under clause 3.10(d)
or 5.2?

For example, in terms of

e frequency of competing applications, rejection of new
applicants, and shifting paths from incumbent operator to
newer applicant

e issues involved in assessing competing offers?

ARTC doesn’t have specific paths to sell, each path is developed to align with specific
requirements for each Operator. As such, there have been no instances where two operators
seek the exact same path.

Given the long-standing nature of ARTC’s network, there has been no situation where there
have been competing applications for broadly similar paths. Similarly, there have been no
issues involved with competing offers.

The scenario that has arisen is where paths are utilized by a specific freight owner who has
changed their haulage provider. This creates a circumstance where paths are held by one
Operator and required by another. In such circumstances, ARTC has worked with its customers
to ensure that the required paths become available for the new Operator. This is not a case of
assessing competing offers, nor one of requiring resumption of paths, but rather working with
our customers to deliver the best outcome for rail users.

The other scenario is where a new operator seeks to establish a service that requires a new
path, where there are existing contracted paths in place. Where an Operator seeks a new path,
ARTC will work across its Commercial and Train Planning teams with that Operator to develop
a path that best meets its needs whilst ensuring that the impact on existing paths is minimized.
ARTC therefore does not assess these applications as competing, as one is contracted and the
other is requested, but rather it seeks to maximize utilization of its network by maximizing the
number of paths made available.

4.7  How frequently has ARTC used the provision in clause 5.3(a) for capacity
transfer due to under-utilisation?

ARTC has never enforced the provision in clause 5.3(a) for capacity transfer due to under-
utilisation.



5.  Freight volumes

ARTC’s Explanatory Guide for the 2024 IAU (page 17) states that ARTC envisages that
the proposed Interstate Network Development Strategy would include projections of the
Interstate rail task by intermodal, steel, grain, minerals, general freight and passenger

Request 5

5.8 Advise what measures of the task would be published, such as tonnes or GTKSs.
ARTC is able to provide actuals and projections of Revenue, GTKs and Train kms by
Commodity based on the data it collects, which reflects the gross tonnes (ie the weight of the
rolling stock plus any containers plus the freight transported), the distances travelled, and the
revenue collected.

ARTC does not collect data in respect of the specific number of containers, the weight of the
freight transported or the goods within a container. Any data that is assessed in respect of the
net tonnage transported is therefore based on a range of assumptions made in respect of the
weight of rolling stock and containers which are general in nature and therefore are purely
projections of what ARTC considers the net tonnage to be. Given these are assumptions,
ARTC notes that other stakeholders may hold different assumptions which would deliver
alternative outcomes, and the publication of such data requires significant qualification and is
why ARTC focuses on the actual data it collects.

5.9 Does ARTC see any difficulties with annual reporting of actual task
volumes by commodity type, in addition to projections?

ARTC has general commodity types which it has committed to reporting against.
These are:
- Intermodal
- Steel
- Grain
- General freight
- Passenger
- Through consolidating activities of some operators, there are assumptions made in
respect of the separation of commaodities where operators have single trains running
multiple commodities.

ARTC is comfortable publishing data based upon the actual data it collects which reflects the
commodities listed above. This defines volumes on a GTK basis, rather than the net task
tonnages as discussed above in 5.1. Where ARTC commits to publishing assumed data,
including market shares, ARTC does highlight the assumed nature of this analysis and hence
gualifies the data which is presented.



