20 AUGUST 2024

ACCC DRAFT DECISION - ITAA CHANGES

The below table extracts the items in Appendix B of the ACCC’s 2024 IAU Draft Decision (26 July 2024), with an additional column to inform and respond to the ACCC’s RFI
3. ARTC have been asked to input in the spreadsheet:

1.1in column L, the rationale for each change proposed by ARTC (that is, why ARTC considers the proposed change is necessary)

1.2 in column M, ARTC’s views on any changes proposed by stakeholders
1.3 in column N, ARTC’s views on whether the changes should be classified as uncontentious or substantial.

ARTC CHANGE

RATIONALE FOR CHANGE

“Corporations Act” means the
Corporations Act 2001 (Cth)

[ACCC] STAKEHOLDER(S)
CLAUSE SIGNIFICANCE ACCC COMMENT  (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE

1 Definitions 1.1 Uncontentious N/A Change: N/A Uncontentious
“Trade Practices Act 1974” changes to
"Competition and Consumer Act 2010" ppdated to reflect current law

in force.

2 Definitions 1.1 Uncontentious N/A Addition: N/A Uncontentious
“Accrediting Authority” means the Consequential change
Office of the National Rail Safety q ge.
Regulator

3 Definitions 1.1 Uncontentious N/A Addition: N/A Uncontentious

The Corporations Act 2001
(Cth) is referred to in the
existing undertaking. Change
to make the Act a defined
term.




[ACCC] ARTC CHANGE STAKEHOLDER(S) RATIONALE FOR CHANGE
CLAUSE SIGNIFICANCE ACCC COMMENT  (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE

Definitions 1.1 Uncontentious N/A Change: N/A Uncontentious

“Indicative Access Charges" changed to okl (el i

Standing Offer relation to Charges.
Definitions 1.1 Uncontentious N/A Change: N/A Uncontentious

“Director of Public Transport” means e tatan o] st

the Director of Public Transport under . .

the Transport Act 1983 (Vic), his IPeBIEE o Va2 AR

successors, permitted substitutes and

permitted assigns

to:

“Head, Transport for Victoria” means

the Head, Transport for Victoria under

the Transport (Compliance and

Miscellaneous) Act 1983 (VIC), their

successors, permitted substitutes and

permitted assigns
Definitions 1.1 Uncontentious N/A Deletions: N/A Uncontentious

“Excess Network Occupancy Charge” CarseaEniEl deree

has the meaning described in Clause ’

4.5(a)(iii) of the Access Undertaking

“Indicative Access Charges” means

those access charges for Indicative

Services specified in Schedule 3;

“Indicative Services” means Services

with the following characteristics: ......
Definitions 1.1 Uncontentious N/A Changes: N/A Uncontentious

“Rail Safety Acts” means the Acts
passed by the Commonwealth and the
States and any successor enactments,
which relate to rail safety, including
without limitation the: ...

Updated to reflect current rail
safety laws in force.




RATIONALE FOR CHANGE

[ACCC] ARTC CHANGE STAKEHOLDER(S)
CLAUSE SIGNIFICANCE ACCC COMMENT | (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE
8 Definitions 1.1 Uncontentious Requires review. Addition: N/A Uncontentious
Schedule 3 does “Standing Offer” means the access . .
- Updated terminology in
not currently charges for Reference Services as set .
. . relation to Charges.
prescribe any out in Schedule 3
Services or
characteristics.
9 Manner of Control of | 2.7 Substantial N/A Change. So far as is reasonably PN: Pacific National does not | Uncontentious
the Network by praFtlcable, ARTC agrees at all times ggree w1th.A.R.TC qualifying PRI Seaeps (e repsaas
ARTC during the Term to control the its responsibility to control . « .
- . - . deletion of “so far as is
Network in a manner which facilitates: | the network by adding the . "
« . reasonably practicable”.
...... caveat - “so far as is
reasonably practicable” - in Rationale: The words “so far
clause 2.7. In its Statement as is reasonably practicable”
of Expectations for ARTC, the | does not take away from
Australian Government has ARTC’s positive duty to control
set an objective for ARTC to the Network, but recognises
operate, manage, maintain that the ability to control is
and improve track not absolute.
infrastructure owned or
controlled by ARTC. The
Government does not include
a caveat in its objective for
ARTC, and nor should clause
2.7. ARTC should have a
positive duty to control the
Network.
10 Renegotiation of 2.9 (d) | Uncontentious N/A Change. If, at the time clause 2.9(c) N/A Uncontentious

Scheduled Train
Paths

applies, ARTC has an Access
Undertaking in force or will be in
force at the time the Scheduled Train
Paths will expire, the terms and
conditions of the new track access
agreement (including the Charges) will

Updated to clarify that the
renewal of Scheduled Train
Paths and new track access
agreements, are to be
determined in accordance
with the Access Undertaking




CLAUSE

[ACCC]
SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

be determined in accordance with the
Access Undertaking.

STAKEHOLDER(S)
CHANGE(S)

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

that will be in force at the
time the Scheduled Train
Paths expire.

11 Key Performance 2.10 Substantial N/A N/A PN: Add the bolded text Uncontentious
Indicators I((:)y TPheerfo;':S{aer;c\iillrl\cri;zttors ARTC accepts the proposed
P addition of (ii) to clause 2.10.
regularly for
(i) the purpose of discussing
actual performance against
the Key Performance
Indicators and
(ii) identifying any actions
that need to be taken to
address performance.
(Key Performance Indicators
for ARTC and individual
operators are set out in
Schedule 5 of ITAA)
12 Excess Network 4.3 N/A Removed clause N/A Uncontentious
Uncontentious
Occupancy Charges Consequential change.
13 Variation of Charges | 4.4 N/A Removed references to "Indicative N/A Uncontentious
Uncontentious Access Charges” and aspects of the ol e, w0
Consumer Price Index calculations . ’
rationale below at row 14.
14 Variation of Charges | 4.4 The notice period | New clauses PN: Amend proposed clause. Uncontentious
could also be c) Where access charges for Services | ARTC has added clause
AN . - . ARTC accepts the proposed
Substantial specified in are negotiated between ARTC and 4.4(c). Pacific National

Schedule 3

the Customer:
(i) those Charges are set out in
Schedule 3; and

proposes that ARTC must
provide at least 30 days
notice of a price change to

addition of “by giving not less
than 30 days written notice to
the Operator”.




CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

(ii) ARTC may at any time vary the
relevant Charges in accordance with
Schedule 3

STAKEHOLDER(S)
CHANGE(S)

negotiated charges.
“(ii) ARTC may at any time
vary the relevant Charges in
accordance with Schedule 3
by giving not less than 30
days written notice to the
Operator.”

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

Rationale: Clause 4.4 was
amended to clarify that
Standing Offer for Reference
Services may be amended by
CPI once each year (rate card
to be published in Schedule 3).

Amended to clarify that
negotiated Charges are set out
and amended in accordance
with Schedule 3 (i.e., not
subject to the CPI cap on price
increases but subject to
alternative charge mechanism
agreed with Operator).

As per the IAU, CPI reset at
sixth Determination Date
deleted on the basis that the
IAU has a five-year term.

charged by the Commonwealth Bank
of Australia or its successors as
published at the time of such default

15 Transport 4.5 N/A Change. Transport (Compliance and N/A Uncontentious
;z(s)cr?ell)lla]\?lr;i;nsct Uncontentious Miscellaneous) Act 1983 (VIC) Legislation and position title
1983 (VIC) updated for Victorian Act.
16 Interest 4.7 N/A Change: N/A Uncontentious
??n;enngg\/lesziisnce to Australian Alternative default interest
b) lending rate default changed to SIS th(?
corporate overdraft interest
corporate overdraft reference rate .
Uncontentious rate published on the CBA

website. This is to avoid the
administrative burden of
getting the interest rate in
writing from NAB and enable
use of a public rate.




RATIONALE FOR CHANGE

[ACCC] ARTC CHANGE STAKEHOLDER(S)
CLAUSE SIGNIFICANCE ACCC COMMENT | (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE
17 Goods and Services 4.10 N/A “Input Tax Credit” definition updated N/A Uncontentious
Tax Uncontentious Definition amended to refer to
the definition used in the
ANTS GST Act.
18 Rolling Stock 5.4 Substantial N/A Change. PN: Does not support ARTC’s | Substantial
The Operator agrees as at the addition of sections (a) and .
Commencement Date and at all (b) to clause 5.4 of the ITAA e cons@ers the change to
material times during the Term to (bolded) and recommends ElEER S 1B BRI AR o
maintain each Train operated by the that clause 5.4 is reverted safei.:y. reasons .a.nd that
Operator on the Network ina-cendition | back to its original wording. exPhatly requiring prp perly
hich is it heN trained staff to exercise due
. | ;  thi care is a reasonable
. requirement and clarifies
m?nt—so that at all times each et qbligations and
(a) in a condition which is fit and expectations.
proper for use on the Network; and The requirement that each
(b) operated by properly trained and Train be in a fit and proper
qualified personnel who exercise due condition and operated by
diligence and care during the properly trained and qualified
operation of each Train on the personnel exercising due
Network. diligence and care is already
required under the warranty
that each Operator must give
under clause 7.1
(Accreditation Warranty) of
the TAA.
19 Operator's 5.5 Substantial N/A N/A PN: Add subclause 5.5. (j) Uncontentious

Instructions

(iii) The 2024 IAU and ITAA
should incentivise
interoperability of
communication systems

ARTC accepts the proposed
addition of (iii) to clause
5.5(j).




CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

STAKEHOLDER(S)
CHANGE(S)

through increased
consultation. Additional
clause with key stakeholders
with a view to supporting
national rail productivity
improvements.

5.5(j) where ARTC proposes
to change communications
equipment in the Train
Control Centre: .....

(iii) where the proposal in
clause 5.5(j)(ii) constitutes
a significant change to the
communications equipment
and / or system, ARTC will
further consult with other
rail network managers, rail
safety governance
organisations, and the
National Transport
Commission and
Interoperability Advisory
Group to discuss the
proposed changes.

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

20

Conduct of ARTC

5.6 (a)

Substantial

Discussed in
Chapter 8 (8.4).

Drafting note:
‘Services’ should
all be lower case
since ‘Service’
upper case has a
particular
definition in the

Changes:

(=) JSen In formulating its Indicative
Access proposed Charges, ARTC will
not differentiate between operators in
circumstances where:

(i) the characteristics of the Indicative
Services are alike; and

(ii) the operators are operating within
the same end market.

In determining whether the

PN: Remove “the applicable
non-price terms” from
section 5.6(a)(ii):

Substantial

ARTC does not agree with the
proposed deletion.

It is appropriate to enable
differentiation on the basis of
different risk allocation in
terms and conditions. ARTC
would be willing to add the




ARTC CHANGE
ACCC COMMENT  (DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

ITAA that is not characteristics of two tdicative
appropriate in Services are alike ARTC may have

this clause. regard to matters including but
without limitation the applicable non-
price terms, location, duration and
quality of the Train Path, nature of
Train consist, characteristics of the
Indicative Service, longevity of access,
arrival and departure times of the day
and week.

[ACCC]

CLAUSE SIGNIFICANCE

STAKEHOLDER(S)
CHANGE(S)

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

following words underlined
and in bold:

“In determining whether the
characteristics of two Services
are alike ARTC may have
regard to matters including
but without limitation the
applicable non-price terms (to
the extent they differ from
the standard terms for
Reference Services), location,
duration and quality of the
Train Path, nature of Train
consist, characteristics of the
Service, longevity of access,
arrival and departures time of
the day and week.”

Rationale: Consistent with the
IAU, ARTC is permitted to have
regard to applicable non-price
terms when determining
whether characteristics of two
Services are alike. Note also
the list is not exhaustive so it
has always been open for ARTC
to consider this.

21 Conduct of ARTC 5.6 (b) | Substantial N/A Changes: (b) Without limiting clause
5.6(a), if:(i) ARTC sells a-tTrain pPath
for an-lndicative a Service to a third
party (“Third PartyTrain Path”);
and18(ii) the Operator considers,
acting reasonably having regard to the
matters in clause 5.6(a), that the
Third Party Train Path is a like tTrain

See above.

Substantial

See response above at row 20.




CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

pPath when compared to a Train Path
for an-lndicative a Service purchased
by it under this Agreement (“Like Train
Path”); and

STAKEHOLDER(S)
CHANGE(S)

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

22

Removal of Rolling
Stock from Network

5.7

Uncontentious

N/A

Changes:

(a) If ARTC reasonably considers that a
Changes: Train operated by the
Operator is obstructing the Network,
ARTC may issue a notice to the
Operator willupen-being notified in
writing or by electronic mail of that
obstruction and requesting the
Operator to arrange for the Train
operated by the Operator to be moved
by or at the time specified in such the
notice, off or to another part or parts
of the Network nominated by ARTC.
(b) Subject to clause 5.7(c), if the
Operator does not so remove or move
the Train operated by the Operator
under clause 5.7(a), the Operator
consents to :

(i) ARTC arranging for the Train
operated by the Operator to be
removed from or moved to another
part or parts of the Network, at the
cost and expense of the Operator in all
things.; and

(ii) ARTC or its servant, agent,
employee, contractor or volunteer
accessing the Network to remove
from or move to another part or parts
of the Network the Train operated by
the Operator.

N/A

Uncontentious

Adjusted to allow ARTC to
remove Train from Network
where required for safety
reasons.




[ACCC] ARTC CHANGE STAKEHOLDER(S) RATIONALE FOR CHANGE
CLAUSE SIGNIFICANCE ACCC COMMENT | (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE
23 ARTC to Repair and 6.1 Relevant to Addition: PN: Remove the additional Uncontentious
Maintain the discussion in Subject to clauses 6.2, 9.3 and 9.4 text
. . ARTC accepts to revert clause
Network Chapter 11 (11.1) | ARTC agrees at all times during the - .
L 6.1 back to its original
Term to maintain the Network (but wordin
only in so far as the Network is g
Substantial relevant to the Operator’s Scheduled
Train Paths) in a condition which is fit
for use by the Operator to provide rail
transport services in accordance with
all proper restrictions or Instructions
issued from time to time by ARTC.
24 Operating 6.2 N/A Addition: N/A Uncontentious
Restrictions or Inst.ructlons to'the Op.erator, Updated to clarify that ARTC
Uncontentious including the period of time the can issue Instructions to
speed and weight restrictions or . . .
Instructions will apply for Operator including in relation
to speed and weight.
25 Issue of Instructions | 8.1 Relevant to N/A PN: Change clause 8.1(c) of Substantial
by ARTC discussion in the ITAA. In addition, .
Chapter 11 (11.1) Schedule C in the 2024 1Ay | ARTC daes not agree with
. . these changes.
should include a requirement
to incorporate arrangements | ARTC’s monthly reports
associated with recovery already provide information on
from in-service failures and any disruption causing more
incidents. than 60 minutes delay. The
Substantial

8.1(c) ARTC will:

(i) in giving any Instruction
have due regard to
minimising the disruption to
the Operator’s Services,
including consideration of a
staged recovery operation;
and

monthly reports are shared
with all Operators.

Operators are also free to
negotiate costs related to
recovery as they see fit.

10




CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

(DELETIONS ARE IN STRIKETHROUGH,

ARTC CHANGE

ADDITIONS ARE IN BOLD)

STAKEHOLDER(S)
CHANGE(S)

(ii) other than in an
emergency, consult with the
Operator in giving an
Instruction concerning the
use of an Operator’s
locomotive and its crew for
the purpose of assisting in
the clearing of a Network
blockage. When breakdown
recoveries reach a [to be
specified] threshold, ARTC
will initiate and publish
root-cause analysis of
breakdowns. In instances
where one rail operator is
rescuing the locomotive of
another rail operator, the
operators may agree on a
schedule of reciprocal
charging.

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

26

Repairs,
Maintenance and
Upgrading of the
Network

9.3 (a)

Substantial

Relevant to
discussion in
Chapter 11 (11.1)

N/A

PN: Change:

(a) Notwithstanding any
other provisions to the
contract in this clause 9, but
subject only to clauses
9.3(b), 9.3(c) and 9.4 ARTC
may, with reasonable
notice, perform repairs,
maintenance or upgrading of
the Network, carry out any
new work on the Network, or
take possession of any part of
the Network, at any time.

B s

Substantial

ARTC does not accept the
proposed addition.

First, clause 9.3(a) is subject
to clauses 9.3(b) and (c), each
of which requires consultation
and reasonable notice where
there is an effect on scheduled
paths or closure of the part of
the network. That is, the
agreement already provides
for consultation and notice for

1




ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON

STAKEHOLDER(S)
CHANGE(S)

[ACCC]

CLAUSE ACCC COMMENT

SIGNIFICANCE

ADDITIONS ARE IN BOLD)

GC: Change:
(a) Notwithstanding any
other provisions to the
contract in this clause 9, but
subject only to clauses
9.3(b), 9.3(c) and 9.4 ARTC
may, with reasonable
notice, perform repairs,
maintenance or upgrading of
the Network, carry out any
new work on the Network, or
take possession of any part of
the Network, at any time.

STAKEHOLDER CHANGE

planned outages/maintenance
impacting and Operator.

Second, there are times for
safety or emergency where it
is not possible to give notice
and ARTC must have the
ability to take action.
Inclusion of “reasonable
notice” requires a hurdle (over
which reasonable mind may
differ) which is not
appropriate for operational
people to have consider.

Upgrading of the
Network

Chapter 11 (11.1)

plans with interface

27 Repairs, 9.3 (b) Relevant to N/A PN: Change: Substantial
Maintenance and (i) discussion in (b) If repairs......ccceeeeuene. .
Upgrading of the Chapter 11 (11.1) (i) take all reasonable steps /:dR;iigr?isf r‘]gtn;o:;::;ret:;l
Network to minimise any disruption to | . "
the Scheduled Train Paths impact qn 4112 CpEED (0
and commercial impact on appropriate. ARTC should not
the Operator: be required to consider each
. P ’ individual operator and their
Substantial ++++++++++++++++++++++++4+ | individual commercial
. . positions (to the extent ARTC
ﬁa(;.lfc:]:;agi?.;, . is aware of them).
(i) take all reasonable steps
to minimise any disruption to
the Scheduled Train Paths
and commercial impact on
the Operator;
28 Repairs, 9.3 (b) Relevant to N/A PN: Add: Substantial
Maintenance and (iv) Substantial discussion in (iv) Coordinate maintenance ARTC does have discussions

with other networks on

12




CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

ARTC CHANGE

STAKEHOLDER(S)
CHANGE(S)

networks to minimise the
impact on rail operators;

B R o o o

GC: Add:

(iv) Coordinate maintenance
plans with interface
networks to minimise the
impact on rail operators;

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

maintenance alignment and
will continue to do so.

However, ARTC does not agree
that it is appropriate to
include a contractual
obligation to achieve a vague
standard of minimising impact
on rail operators in
circumstances where the
outcomes are not within
ARTC’s control and also do not
factor in the costs and
disruption to the networks.

Please also see ARTC’s RFI
response on interoperability
issues.

29

Repairs,
Maintenance and
Upgrading of the
Network

9.3 (b)
(v)

Substantial

Relevant to
discussion in
Chapter 11 (11.1)

N/A

PN: Addition:

(v) take all reasonable steps
to avoid disruption to the
Scheduled Train Paths
during peak retail periods
(e.g., Christmas, Easter) and
peak agricultural seasonal
periods.

+++++++ bbb

GC: Addition:

(v) take all reasonable steps
to avoid disruption to the
Scheduled Train Paths
during peak retail periods
(e.g., Christmas, Easter) and
peak agricultural seasonal
periods.

Substantial

ARTC does not consider the
addition of (v) to be
appropriate.

ARTC’s pricing structure
already incentives ARTC to
maximise freight volume so it
is cognisant of disruptions to
operators. See also ARTC’s
obligations to consult in clause
9.3(b) and (c).

This addition could materially
impact the cost of, and ARTC’s
ability to undertake,
maintenance.

13




30

CLAUSE

Repairs,
Maintenance and
Upgrading of the
Network

9.3 (¢)

[ACCC]

SIGNIFICANCE

Substantial

ACCC COMMENT

Relevant to
discussion in
Chapter 11 (11.1)

N/A

ARTC CHANGE

(DELETIONS ARE IN STRIKETHROUGH,

ADDITIONS ARE IN BOLD)

STAKEHOLDER(S)
CHANGE(S)

PN: Change:

c) Possession of the Network
means closure of the relevant
part of the Network to all
traffic for the purpose of
effecting repairs,
maintenance or upgrading.
ARTC will consult with the
Operator a reasonable time
before taking possession of
the Network (except in the
case of an emergency) and
undertakes to involve the
Operator in the planning
process as early as
reasonably practicable, with
a view to efficient possession
planning and with a view to
minimising disruption to
Services and ARTC may at its
discretion waive the flagfall
charge applicable to any
Services affected by this
clause.”

+++++++ bbb

GC: Change:

c) Possession of the Network
means closure of the relevant
part of the Network to all
traffic for the purpose of
effecting repairs,
maintenance or upgrading.
ARTC will consult with the
Operator a reasonable time
before taking possession of

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

Substantial

ARTC does not agree to the
addition of “undertakes to
involve the Operator in the
planning process as early as
reasonably practicable”.

The proposed words are not
necessary as ARTC must
consult with the Operator a
reasonable time before taking
possession and would create
two potentially different
timing tests.

14




ARTC CHANGE STAKEHOLDER(S) RATIONALE FOR CHANGE
ACCC COMMENT = (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE

CLAUSE [Acccl

SIGNIFICANCE

the Network (except in the
case of an emergency) and
undertakes to involve the
Operator in the planning
process as early as
reasonably practicable, with
a view to efficient possession
planning and with a view to
minimising disruption to
Services and ARTC may at its
discretion waive the flagfall
charge applicable to any
Services affected by this

clause.”
31 Repairs, 9.3 (d) Relevant to N/A PN: Addition: Substantial
Ma1nter)ance and discussion in (d) ARTC will take all ARTC does not consider the
Upgrading of the Chapter 11 (11.1) reasonable steps to keep .
addition of (d) to be
Network tracks and related areas

appropriate. ‘Related areas’ is
not defined and introduces
uncertainty. ARTC will engage
Substantial +Htttt bbb bbb R bbb+ | further with stakeholders to

GC: Addition: understand the concerns

(d) ARTC will take all driving this request.
reasonable steps to keep
tracks and related areas
clear of equipment when it
is possible to do so.

clear of equipment when it
is possible to do so.

32 Review of Scheduled | 9.6 Discussed in N/A Aurizon: Change to allow Substantial
Train Paths Chapter 9 (9.4) ARTC to reschedule train
paths where an operator has
Substantial consistent poor reliability
performance, to provide that
in doing so,

- ARTC has greater flexibility

See comments at row 36.

15



CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

STAKEHOLDER(S)
CHANGE(S)

around what the alternate
path needs to reflect, while
preserving the principle that
it intended to not
disadvantage the existing
operator given its typical
actual practice; and

- a rail operator should have
an obligation to use its best
endeavours to negotiate
variations to agreements
defining network entry and
exit times to accommodate
that varied schedule.

Time limits should be
included in Cl 9.6 (similar to
those applied in Cl 9.2) in
order to limit the opportunity
for an operator to frustrate
the process through delay.

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

33 Cancellation of 9.9 N/A Change N/A Uncontentious
Services Heading "Cancellation of Seheduled Sesmrmies e el e
Uncontentious Train-Paths ices”
Services of Scheduled Train Paths’
clause for clarity.
34 Cancellation of 9.9 N/A Addition N/A Uncontentious
Scheduled Train Uncontentious Heading "Cancellation of Scheduled
. " See comment above at row 33.
Paths Train Paths'
35 Cancellation of 9.10 N/A Formatting changes N/A Uncontentious
Scheduled Train (f) Uncontentious

Paths

Formatting changes.

16




CLAUSE

[ACCC]

SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

STAKEHOLDER(S)
CHANGE(S)

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

36 Cancellation of 9.10 N/A N/A Aurizon: To reduce the Substantial

Scheduled Train opportunity for anti- . .

Paths competitive path hoarding, ART.C 15 .comm1tted' t?
the path resumption maximis ng th'e efﬁc.lent
provisions in CL 9.10 of utilisation of its available
ARTC’s Proposed ITAA be paths and will work with all
amended to: customers to develop pathing

solutions that grow freight
- modify the resumption volumes.
utilisation threshold to be
either at least 50% utilisation I ERTRE L tha.t'a
over 3 months or at least 75% changg to thesg con(.:htlons Il
utilisation over 6 months, n3 strlcte.r TEAERT A
with a path only measured as suggested n row 32 would
‘utilised’ where it is used for 328 vary1r:jg impact otr:
Substantial a train service of at least 50% | °PErators and may not be an
of its usual length/weight; area .where. consensus could be
readily achieved.
tr?;jgde?, anYn;e:E;n E)t;: gf a Nonethelgss, ARTC is hiappy to
connecting path on an engage with operators in the
adjoining network, except 2024_?029 2R at.t‘empt
only if the operator has to arrive at a §et of utilisation
continued to operate a rates that satisfy all operators.
modified train service not
reliant on that connecting
path;
- allow ARTC the option of
either resuming a path or
rescheduling it to the nearest
otherwise available time.
37 Investigation of 1.4 N/A Change: N/A Uncontentious
Incidents Uncontentious (a) Incidents will be investigated as

required by law.
(b) Each On request, each party will

Amended to clarify that on
request, each party will co-
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ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

STAKEHOLDER(S)
CHANGE(S)

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

co-operate reasonably with an operate reasonably with an
investigation under this clause and investigation.
make available records and personnel
relevant to the incident.
(c) The parties will consult with each
other to determine any action to be
taken as a result of any investigation.
38 Environmental 13.8 N/A Remove: N/A Uncontentious
Manual Fhe Operatorwillimplement and b with the envi | Removed clause requiring the
ovel Operator to comply with
. Environmental Manuals.
Uncontentious Y D " .
intain_impl I e with
the Operator’s-own-environmental
| hich-wi I
. ) th th .
39 General 15.1 N/A Change: N/A Uncontentious
(c) The provisions of this clause should be .
interpreted to give effect to the ComeguEnil Erngs, 5e2
intention that where ARTC and/or the WS ERE [T Lo e
Uncontentious Operator are in breach of this
Agreement, and any such breach is the
cause or a contributing factor to loss er
damage Loss or Damage of ARTC or
the Operator arising from an Incident;
40 Definitions 15.2 Requires Removed "Term of this Agreement” N/A Uncontentious
@ . amendment, “Term of this Agreement” will
Uncontentious edits unclear. .
be reinstated.
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[ACCC] ARTC CHANGE STAKEHOLDER(S) RATIONALE FOR CHANGE
CLAUSE SIGNIFICANCE ACCC COMMENT | (DELETIONS ARE IN STRIKETHROUGH, PROPOSED / ARTC VIEW ON
ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE
41 Definitions 15.2 N/A Change: N/A Uncontentious
“loss-or-damage’ihctudes- « ” s
(b) (b) . R Loss or Loss or Damage” capitalised
Damage' (other than in sub-clause (f)) .
and defined.
means loss or damage to property
belonging to or leased by a party to “Loss or Damage”
. this Agreement, any-liability toor distinguished from ‘loss and
Uncontentious - . ) iy«
claim-made-by-a-third-party, for the damage’ for clarity. “Loss or
purpose of operating a Train upon Damage” refers to property
the Network and the costs of recovery damage and the related legal
of any property damaged or affected costs, whereas ‘loss and
by the relevant Incident , and legal damage’ is used in the generic
expenses on a full indemnity basis; sense.
42 Definitions 15.2 N/A N/A PN: Change: Uncontentious
(c) amend Clause 15.2(c). Given
the threshold of “less than ARG 2R dis .proposed
$50,000” has been in place amendment. The increase
Substantial since the 2008 Undertaking, e 550’000. to $ U0l
o . . reflects application of the
Pacific National suggests this -
- . . annual CPI to the original
be adjusted for inflation and .
. « amount since 2008.
increased to “less than
$100,000”.
43 Definitions 15.2 Relevant to Addition: N/A Uncontentious
(f) discussion in ‘third party liability’ means the L p—_
Chapter 9 (9.2) liability of ARTC and/or the Operator Includgd qgf1rj,1tlon for “Third
. - party liability”. Also see
to any third party (not being a ts at 44 bel
Uncontentious related entity as defined in the comments at row clow.

Corporations Act) who suffers any
personal injury, property or
economic loss or damage as a
consequence of an Incident.
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Third Party
Liabilities

15.6

Uncontentious

Relevant to
discussion in
Chapter 9 (9.2)

Addition

(a) Where any third party seeks to
recover a third party liability from
ARTC or the Operator, ARTC and the
Operator will take the benefit of any
statute or other law or contractual
provision that limits, or may limit,
the liability of ARTC or the Operator
to any proportion of loss and damage
suffered.

(b) ARTC and the Operator are only
entitled to seek contribution from
the other in respect of any third
party liability on the basis of the
negligence, or breach of statutory
duty of the other party, but not
because of any breach or alleged
breach of this Agreement by the
other party.

(c) Subject to the indemnity in clause
15.6(d), ARTC and the Operator
release each other from all Claims for
contribution from the other in
respect of any third party liability
except to the extent that such third
party liability has been caused or
contributed to by the negligence or
breach of statutory duty of the other
party to this Agreement.

(d) To the extent that ARTC or the
Operator have incurred legal costs in
defending a claim by a third party
arising out of an Incident which is
caused by a breach of this Agreement
by ARTC or the Operator, those legal

N/A

Uncontentious

This clause addresses the
management of, and clarifies
the allocation of liability for,
third party claims. It will
ensure more efficient
management of such claims as
between ARTC and operators.

Changes are consistent with
the Hunter Valley Access
Undertaking Operator Sub-
Agreement which has been in
operation since 2011).
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SIGNIFICANCE

ACCC COMMENT

ARTC CHANGE
(DELETIONS ARE IN STRIKETHROUGH,
ADDITIONS ARE IN BOLD)

costs (to the extent that they are not
recovered by the party who defends
the claim, after taking all reasonable
steps to recover the same) will be
indemnified by the party in breach of
this Agreement to the extent that
that breach contributed to the
Incident.

STAKEHOLDER(S)
CHANGE(S)

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

45 No Other Limitations | 15.7 Relevant to Nothing in this clause 15 is intended to | N/A Uncontentious
discussion in remove, limit, restrict, or otherwise Consequential change. See
Chapter 9 (9.2) prejudice the right of ARTC or the q ge.
comment at row 41 above.
Operator to recover loss er and
. damage or a contribution from a third
Uncontentious
party.
[Note - not sure how this impacts in
the context, but previous was 'loss or
damage' and now 'loss and damage']
46 Obligation to 15.8 Relevant to Change: N/A Uncontentious
Mitigate/Betterment discussion in (b) Where a party restores repairs or Amended to include the
Chapter 9 (9.2) replaces a damaged asset to
o1 . replacement of damaged
prevailing standards in the most cost assets
efficient way available and that repair :
R restoration or replacement results in Restoration, repair or
Uncontentious

improved functionality of an asset,
such improved functionality will not be
regarded as a betterment and no
reduction or adjustment of the costs of
repair restoration or replacement will
be made on that account.

replacement of damaged
assets now qualified by the
words “to prevailing standards
in the most cost efficient way
available”.
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ADDITIONS ARE IN BOLD) CHANGE(S) STAKEHOLDER CHANGE
47 Obligation to Pay 15.9 Relevant to N/A PN: Change: Uncontentious
(d) discussion in The.ResponSIble Party v.wll, LRI iz e
Chapter 9 (9.2) subject to amounts being
. proposed. The current process
agreed by the parties or - ,
. . is for each party’s loss
their loss adjusters . .
o . adjusters to determine and
(i) reimburse the Indemnified
agree on loss.
Party all costs or expenses
incurred by the Indemnified Note, ARTC proposes to extend
Substantial Party in repairing or the timeframe at clause
reinstating plant, equipment | 15.9(d)(ii) of the ITAA from 14
or other assets, and days to 28 days to allow for
(ii) pay any other Loss or various payment and
Damage which is the subject | administrative procedures that
of the indemnity, within are involved in the process.
fourteen 14 days (14) of
being requested in writing by
the Indemnified Party to do
so.
48 Operator's Insurance | 16.1 Relevant to N/A Aurizon: Change: Substantial
Policies (b)(i) discussion in 16.? (b)(i) Apy insurance PRI dlaes Tkt meie (o e
Chapter 9 (9.2) policy required to be
s proposed amendments to
effected and maintained by clause 16.1(b)(i
the Operator pursuant to UL,
clause 16.1, may at any This is a very specific issue for
time, be placed in whole or | some operators (where the
Substantial in part with a wholly owned | individual captive

captive insurance company,
reinsured with various
insurers in Australia and
London (Lloyds and
company markets) with a
minimum Standard & Poor’s
rating of A-.

arrangements can be properly
assessed) and should be a
negotiated point between
ARTC and the operator, rather
than a change to the standard
terms and conditions of the
TAA.
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Note, ARTC has agreed to
captive insurance
arrangements in the past for
some operators after review so
ARTC confirms that it is open
to such arrangements where
appropriate.

49 Operator's Insurance | 16.1 Relevant to N/A PN: Change: recognise that Substantial
Policies (b) (ii) discussion in rail gperatqrs do n.ot .h.ave PRI Seirass (B aasest (e
Chapter 9 (9.2) readily available liability . s
. deletion of ‘such other amount
insurance and therefore
. - as ARTC may reasonably
cannot confirm ahead of time . .
e . require and notify to the
that any additional limits are . .
Operator from time to time’.
reasonably procurable.
16.1(b)(ii) have a limit of ARTC does not agree to reduce
liability of not less than the limit of liability from
] $250,000,000 (er-such-ether $250,000,000 to $150,000,000
Substantial amount-asARTC may since this amount is a
reasonably-require-and-netify | requirement of Clause 18.1 of
to-the Operator-from-timete | ARTC’s NSW lease requires
time) for any one ARTC to maintain at least
occurrence. $250,000,000 of third party
liability coverage for Rail
+4++++++++ b
Operations by Access Seekers.
Aurizon: Change: ,
In line with other networks, Also see ARTC’s overall
reduce the limit of liability response to RFI 3.
from $250m to $150m.
50 Operator's Insurance | 16.1 Relevant to N/A Aurizon: Delete: Uncontentious
Policies (c) discussion in requirement in Cl 16.1(c) for
Substantial Chapter 9 (9.2) an operator to provide a copy ARTC accepts the proposed

of insurance policies to ARTC
be deleted. We are required
to treat our actual policies of

deletion.
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insurance as commercially
confidential and are not in a
position to release these
policies to external parties. A
requirement for evidence of
insurance by way of
Certificates of Currency
should be sufficient.

RATIONALE FOR CHANGE
PROPOSED / ARTC VIEW ON
STAKEHOLDER CHANGE

51

ARTC's Insurance
Policies

16.2

Substantial

Relevant to
discussion in
Chapter 9 (9.2) &
Chapter 11 (11.1)

Delete:(c) ARTC will :{i)-deliverto-the
Operatorwhen-reasonably requested
by-the Operatorcopies-of such-partsof
to-inclause 16 2(a}-and-the
Certificates-of-Currency deliver to the
Operator when reasonably requested
by the Operator copies of such parts
of the liability insurance policy
referred to in clause 16.2(a) and the
certificates of currency in relation to
such policy, subject to the details of
such policy being kept confidential by
the Operator (other than for the
purpose of seeking indemnification
thereunder);. {i)-publish-annuatly-the
id by i ¢ .

GC: Do not delete: Cl 16.2
the ITAA requirement for
ARTC to reinvest its money
saved in insurance premiums
to repairs, maintenance or
upgrades to the Interstate
Network that would benefit
users of the ARTC Interstate
Network.

B I B i o s S ST

PN: Do not delete:

clauses 16.2(c)(ii) and
16.2(d) that require ARTC to
publish its liability insurance
premium and apply any
substantial savings back into
the network.

Uncontentious

ARTC agrees to revert to the
original drafting.
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T ; .
| . ) ies.
52 Mediation 17.3(c) Part 17 discussed | Change: N/A Uncontentious
in Chapter 16 (c) Unless the parties otherwise agree: s s
(16.2, 16.3) (i) the mediation will be conducted by Mediation gu'ldel'lnes }deated
a mediator under the “Ethical to reflect guidelines in force.
Uncontentious Guidelines for-Legal-Practitioners
Acting-as Mediators” of issued by the
Law Society Council of South Australia
(whether or not the mediator is a legal
practitioner);
53 Exclusions from 18.2 Relevant to N/A ROG: Add: Uncontentious
‘Confidential discussion in It is necessary for the ITAA to "
Information’ Chapter 9 (9.2) be amended to allow the IAU éRTC .agrees to th.e addition of
to define the data to be required to be disclosed
released, in order to ensure AL .Of f‘RTC >
Access Undertaking”.
that access agreements do
Substantial not hinder implementation of
data sharing arrangements
ultimately included in the
IAU.
18.2 iv) required to be
disclosed under the terms
of ARTC’s Access
Undertaking
54 Force Majeure 20.3 N/A Change: PN: Do not remove the Uncontentious
In this clause 20 “Force Majeure” definitional requirement for
. . ARTC agrees to revert clause
means a circumstance beyond the a Force Majeure event to L3 st e el
Substantial reasonab}e control of a party which exclude negligence. wo.r e
occurs-without-the-negligence-of that
party-and includes inevitable accident, Rationale: Removed
storm, flood, fire ...... definitional requirement for
Force Majeure event to
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exclude negligence as it is
redundant - it is clear that
force majeure cannot be
claimed if it arises out of a
party’s negligence.

55 24.1, N/A Updated notice arrangements to allow N/A Uncontentious
24.2, for email and amended service address . .
243 . Notice requirements generally
Uncontentious updated, for example, to
remove facsimile and include
email.
56 N/A Updated communication channel to N/A Uncontentious
Uncontentious email Notice requirements generally
updated.
57 Metropolitan Freight N/A Addition: N/A Uncontentious
network Lease Freight Corridors Sefton Park Undated for accurac
Junction - Chullora Junction South P Y.
Flemington - North Enfield North
Uncontentious Enfield - South Enfield via main lines
South Enfield - Loftus Street Campsie
Marrickville Junction - Port Botany
Shared Corridor Loftus Street
Campsie - Marrickville Junction
58 Metropolitan Freight N/A Addition: N/A Uncontentious
network Lease Uncontentious Queensland Lease - Marrickville Undated for accurac
Junction Border Loop to Acacia Ridge P Y.
59 Scheduled Train N/A Change: N/A Uncontentious
Path Entitlements Uncontentious Table updated

Terminology updated for
consistency.
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60 Negotiated Changes | Sch N/A Addition: N/A Uncontentious
(where applicable) 3.2 ::ﬁ(t:;;c; Charges (where Updated to include
placeholder for Standing Offer
[Insert table]
ARTC may vary the Charges set out in rate card.
this section 2 of Schedule 3 as Updated to include
Uncontentious follows: placeholder for negotiated
[Insert price increase regime for Charges, including a
negotiated Charges (eg by placeholder for ARTC to insert
negotiation, bespoke CPI formula)] an agreed process to vary any
negotiated Charges (i.e.,
because they are not subject
to the annual CPI cap).
61 Negotiated Changes | Sch N/A Change: N/A Uncontentious
(where applicable) 3.2 Uncontentious Heading "Interface Requirements and

Route Access Standard (RAS)"

Updated for clarity.
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