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A market that does not work for growers

Efficient and competitive markets provide economy-wide benefits through enhanced
consumer welfare, efficient resource allocation, and the incentivisation of innovation and
growth.

An efficient market is one that optimises the allocation of scarce resources in an economy,
and in doing so increases the prosperity and welfare of all Australians. Such a market
provides producers with the opportunity to maximise long-term economic output, and results
in lower prices, better quality products and services, and more choice for consumers.

A competitive market is one in which there are multiple buyers and sellers, where bargaining
power is evenly balanced between buyers and sellers, where market information (including
information about supply, demand and price) is readily available to market participants, and
in which transaction costs are minimised.

Wholesale fresh produce markets in Australia are neither efficient or competitive, in
comparison with other agricultural commodity markets in Australia and internationally, or
other markets more generally.

There is a significant imbalance in bargaining power between sellers (fruit and vegetable
growers) and buyers (traders who predominantly act as wholesale merchants). The
perishability of fresh produce means that growers depend heavily on timely access to the
market, hence they have little leverage in negotiating terms of trade with wholesale
merchants. The more perishable a product, the weaker the grower’s position from which to
negotiate favourable terms of supply with the buyers of their goods, and the more vulnerable
they are to take-it-or-leave-it terms from buyers or exploitative conduct." The perishability is
exacerbated by the nature of Australia’s large geographic area and need for transportation.

Growers state that they fear retribution or ‘black banning’ in the event they challenge
‘standard’ terms or raise disputes with merchants. The near uniformity of merchant
agreements, which utilise a method or formula price based on a ‘sale’ price less a margin of
15% or more, provides evidence in support of these grower claims and highlights the lack of
competition in these markets. Transaction costs in agricultural markets are important, as
they determine the competitiveness of the marketing system, as well as indicate the degree
of competition between service providers in the market. While there is some variation in
services provided, the relatively high commission rates charged by wholesale fruit and
vegetable merchants are a strong indicator of a market that is relatively uncompetitive.
Further, the fact that these markets have remained largely unchanged for most of the past
century,? while other agricultural commodity markets have evolved and changed with the
adoption of technology, highlights the lack of competition, incentives for innovation and
growth.

In addition, agricultural supply chains are characterised by information asymmetries where
the market signals received by growers are opaque and often lacking in veracity. Unlike
other agricultural commodity markets both in Australia and overseas, there is no
independent or objective reporting of prices or volumes transacted. Growers’ principal
source of market information is direct from the merchants they engage with and based on
the very limited information provided in sale documentation. Merchants have a strong self-
interest in distorting this information, as has been noted in previous reviews of this industry.?
This means growers make production decisions in the absence of reliable market

" ACCC, Perishable Agricultural Goods Inquiry — Final Report (December 2020) p.ix.

2 Reginald A Smithers, Report of the Royal Commission — Enquiry into functioning of wholesale fruit and vegetable market,
Queen Victoria Market (15 June 1960).

3 ACCC, Perishable Agricultural Goods Inquiry — Final Report (December 2020).
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information. It’s not unusual for a grower to deliver produce to the merchant without
notification and knowledge of the market price, in the hope the merchant will sell the produce
at market prices.* This increases the risk that growers will make poor decisions, reduces
growers’ confidence when considering capital investment and innovations, and heightens
market volatility.

The lack of objective or reliable market information also reduces competition between
merchants, because growers do not have an independent reference point to enable them to
judge whether or not the merchant they are dealing with is providing a competitive price for
their produce. The lack of market transparency also means that there is no strong
deterrence to discourage merchants from engaging in dishonest or anti-competitive
practices.

The need for change

The Australian Competition and Consumer Commission (ACCC) welcomes the opportunity
to make a second submission to the review of the (Competition and Consumer (Industry
Codes—Horticulture) Regulations 2017) (the Code). This supplementary submission sets
out the ACCC’s observations and previously stated recommendations in response to the
issues raised in the Supplementary Consultation Paper (SCP).

The ACCC is responsible for enforcing the Code. Through this work, we have identified
important aspects of the Code which we consider require reform to address market failures
and to better achieve the objectives of the Code, and to ensure horticulture markets in
Australia are both efficient and competitive.

Longstanding market practices and the fear of retribution resulting in supplier inertia have
culminated in a dominant model whereby traders choose to act as so-called merchants.
Traders prefer to act as merchants in order to take advantage of method or formula pricing
through which they enjoy high returns while bearing little risk, resulting in an imbalance of
rights and responsibilities between growers and merchants. Design elements in the Code
have enabled this dominant model to be reinforced over time, and it is estimated that
approximately 90% of trade through fresh produce markets now occurs under this marketing
system.

Changes to the Code that are intended to change the behaviour of merchants will not be
sufficient to overcome the strong merchant self-interest incentives built into the current
market system. We recommend significant changes to the Code to close loopholes, reduce
complexity, and enhance transparency and clarity of transactions between growers and
traders in line with the objectives of the Code, as well as to encourage a culture of
compliance with the Code’s requirements.

A new regulatory approach that better aligns the incentives in the horticulture supply chain
must:

1. Prohibit merchants from setting the price they pay for the grower’s horticulture
produce as an amount calculated by a method or formula.

2. Require traders to provide substantially more detailed and timely information to
growers about the sale of produce sold on their behalf, including details of who
produce is sold to, the price, the date of sale, and to disclose any relationship
between the trader and the buyer.

4 Mark Napper and Alan Wein, Independent Review of the Horticulture Code of Conduct: Final Report (November 2015) p.10.
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3. Remove the requirement for traders to prepare and publish terms of trade, and
replace it with the requirement to publish a standard form Horticulture Produce
Agreement on the trader’s website or on a suitable third-party industry website to
reduce regulatory burden.

Clarify certain terminology within the Code including when produce is delivered.

5. Introduce a prohibition on retribution to enhance competition and curb supplier
inertia.

6. Implement an annual grower survey to solicit confidential feedback from growers and
traders operating in central wholesale markets.

7. Increase the maximum civil pecuniary penalties for contraventions of the Code to
reduce the risk of businesses regarding a penalty as an acceptable cost of doing
business and to provide for stronger deterrence.

The above recommendations have been detailed in the ACCC'’s earlier submission. The
ACCC considers Horticulture Produce Agreements (HPAs) are essential for growers and
traders to understand their rights and obligations and to have certainty in dispute resolution.
The Code must ensure HPAs remain the essential form of agreement.

Facilitating trade where there is no signed agreement

The ACCC considers that written HPAs are essential to ensure that growers and traders
understand and agree on their rights and obligations and have greater certainty in the event
of need for dispute resolution. While freedom of contract is an essential feature of efficient
markets it is not absolute and generally resides within the framework of the law,® which
protects the vulnerable through regulation designed to correct imbalances in power between
contracting parties.® A written HPA provides the best protection for growers and traders.
However, the ACCC acknowledges that minimum deemed terms could provide growers with
some protections in limited circumstances.

The perishability of fresh produce creates the need for transactions to proceed quickly. If a
written HPA is absent, minimum protections provided by the implementation of ‘deemed
terms of trade’ would be of some benefit. However, any deemed terms must not be regarded
by growers and traders as a replacement for signed HPAs.

It would be difficult to specify deemed terms of trade to cover all rights and obligations
normally outlined in an HPA in an accessible and transparent way. Consequently, any ability
to trade based on deemed terms should be limited. A time limitation would be most suitable
to encourage the parties to move towards a written HPA as soon as possible.

Importantly, without a written HPA it could be difficult to ascertain what pricing arrangements
apply and how price will be determined. Reliance on verbal agreements on price will likely
give rise to uncertainty and disputes.

Given these obstacles, the ACCC considers that deemed terms should be strictly limited to
apply as agent agreements, and include all the rights and obligations applicable to such an
arrangement as are currently provided under the Code. This will ensure the trader is
required to act in the grower’s best interests, would clarify what rights and obligations apply
and specify how the price is to be determined (via sale to an un-related third party), any
allowable fees and charges, the timeframe for payment, and the agent’s reporting obligations

5 World Bank, Doing Business 2015, p.91.
6 World Bank, Doing Business 2016, p.1.
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to the grower. A provision in the Code enabling ‘deemed terms of trade’ in the absence of a
written HPA would also need to outline what commission rate will apply in these
circumstances. This arrangement will also have the effect of encouraging the trading parties
to move to a written HPA if a different arrangement is preferred.

Method or formula-based price setting is a problem

The ACCC recommends prohibiting merchants from setting the price they pay for growers’
horticulture produce as an amount calculated by a method or formula.

The particular market system utilised by most merchants (method or formula agreement)
and which growers have little choice but to accept means that growers deliver their produce
to a merchant, and the agreement deems that title (i.e. ownership) of the produce passes to
the merchant at the time the merchant receives delivery. This transfer of ownership is
deemed to have occurred, despite no agreement being reached on price.

The merchant is able to sell the produce over a timeframe and in a manner and at a price of
the merchant’s choosing. The merchant is then required to remit the proceeds of the sale,
less the merchant’s margin (typically 15% or more) to the grower. However, the account sale
documents provided to the grower typically contain only very limited information, making it
almost impossible for the grower to verify that the payment received reflect the actual gross
proceeds (less margin and charges) arising from the sale of the produce. This issue reflects
the unchanging nature of the merchant pricing for the last century. As early as 1960 this
issue was highlighted:

The feature of the merchant system that is inherently unsatisfactory, in the circumstances
of the market, is that the grower is unable to be sure that the price he has received is that
to which he is entitled.”

The method or formula merchant system results in a strong incentive for the merchant to act
primarily in their own self-interest, and to limit or distort the information provided to their
grower clients. Despite repeated attempts to address this imbalance in interests between the
grower and merchant over many years through enhanced reporting and transparency
obligations, the ‘system’ has remained unchanged for most of the past century. This
highlights that regulation has been ineffective as a means of overriding misaligned
incentives, and that attempts to refine regulation without addressing this core misalignment
will not be successful.

The Code should instead require that the price paid by a merchant be agreed between the
grower and the merchant either before, or immediately upon receipt of the produce by the
merchant. To that end, merchant HPAs should specify whether the price of the produce is to
be determined before or upon receipt of the produce by the merchant. Traders who want
further pricing flexibility, with the ability to set a price with a third party at a future time, can
act as an agent.

The ACCC considers the proposed amendments to reporting obligations associated with
method or formula pricing are unlikely to have the desired effect as these changes will likely:

e add complexity by creating a large overlap between the definitions of an agent and
merchant (who uses method or formula) by incorporating similar obligations on
merchants to that of an agent; and

e introduce a misalignment of incentives and a clash between the interests of growers
and merchants.

7 Reginald A Smithers, Report of the Royal Commission — Enquiry into functioning of wholesale fruit and vegetable market,
Queen Victoria Market (15 June 1960) p.78.
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The SCP proposes introducing some obligations on merchants similar to those that apply to
agents when using method or formula pricing. However, given those obligations apply after
the ownership has passed to the merchant, they introduce a conflict between the merchant
acting in its own best interests, as owner of the produce, and the obligation to act in the
grower’s best interests.

This clash creates a misalignment of incentives, which may be legally difficult to enforce or
potentially unenforceable. The SCP recognises this issue by proposing merchants could be
required to “exercise reasonable care and skill until ownership of the produce passes from
the merchant to the buyer”. However, the SCP also acknowledges that any obligation on the
merchant, in relation to the interests of the grower will clash with the interests of the
merchant (in Table 1 on page 4):

Under the Horticulture Code, the merchant can act in their own best interest because
they take ownership of the produce when they accept delivery from the grower.

The ACCC agrees with this assessment. Once ownership passes, the merchant acts in its
own interest. Therefore, the proposal to amend obligations in relation to method or formula
to “act in the grower’s best interest” or “exercise reasonable care and skill” will result in a
conflict, reinforcing the existing lack of clarity around rights and obligations of growers and
merchants using method or formula pricing. This misalignment will likely result in uncertainty
that may be harmful in circumstances where a merchant’s compliance deviates from what
the law demands.® This uncertainty is likely to give rise to disputes between growers and
merchants, which could be complex and costly. Overall, a lack of clarity in the rights and
obligations of growers and merchants will likely result in inefficiencies as a result of disputes,
unclear dispute resolution outcomes and complexity in the enforcement of the law.

The ACCC considers there is confusion in the industry regarding the usage of terminology
and the distinction between agents and merchants. This has likely given growers the
impression that method or formula is an agent commission-based pricing method and the
only flexible pricing option available to them. The SCP acknowledges this:

...the review has heard that the use of method or formula price setting by merchants is
widespread and allows growers and traders to respond to variability in fresh produce
markets including favourable sale prices. (page 3)

and

However, the review has heard growers and traders under the Horticulture Code, widely
using the term ‘agent’ as a simple English (colloquial) term referring to the person with
whom the grower does the business of moving their produce through the horticulture
market. (page 8)

The ACCC’s compliance checks and enforcement matters have indicated that growers
generally refer to merchants as agents, and it is likely that a major factor in this confusion is
that method or formula appears to the grower to be similar to the commission-based pricing
used by agents.

The ACCC considers the proposed changes to method or formula pricing proposed in the
SCP do not resolve any of the issues outlined in our earlier submission and introduces
further uncertainty and complexity by expecting the merchant to act in the grower’s interest
even though the merchant owns the produce.

8 Scott Baker and Alex Raskolnikov, Harmful, Harmless, and Beneficial Uncertainty in Law (2017) 46 Journal of Legal Studies
at 281, p282.
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The ACCC considers the most efficient and effective way to deal with the issues outlined in
our earlier submission and above is to prohibit merchants from setting the price they pay for
the growers’ horticulture produce as an amount calculated by a method or formula. The
removal of method or formula will not reduce the flexibility of traders to respond to variability
in fresh produce markets including favourable sale prices but will better align incentives and
clarify obligations.

The scope and coverage

Both the draft and the final regulation impact statements produced in 2005-2006, when the
Code was being introduced, reported that supermarket retailers, exporters and processors
provided growers with comparatively clear and transparent supply agreements. In
recognition of what was understood to be relatively clear and transparent supply
arrangements, the government exempted retailers, processors and exporters from the Code.
Consequently, the Code was introduced to improve the clarity and transparency of
transactions between growers and wholesalers of fresh fruit and vegetables. The Code was
not extended to apply to retailers, processors or exporters because they are not wholesale
intermediaries and since they mostly trade under clear and transparent terms.® The ACCC
acknowledges that the industry has evolved somewhat since that time, with increased direct
trading between growers and supermarkets. However, a proposal to expand the scope of the
Code to processors, exporters and retailers would require detailed consideration of the
differences in contractual arrangements that apply in those contexts, and any expansion of
scope would need to ensure those differences are addressed and do not result in complexity
and red tape.

The ACCC also observes that industry codes are reasonably effective in markets that are
relatively homogenous, but less so in situations where there is greater diversity of trading
mechanisms and more heterogeneous participants.

The Competition and Consumer (Industry Codes—Food and Grocery) Regulations 2024
(Food and Grocery Code) regulates the relationship between large grocery businesses and
suppliers. The Food and Grocery Code was remade as a mandatory code of conduct in
2025 and applies where a horticulture produce grower directly supplies a large grocery
business. The Food and Grocery Code has some similar requirements to the Code,
including the requirement to have a written grocery supply agreement and an obligation to
deal in good faith. The Food and Grocery Code does not apply to the extent that it conflicts
with the Code. It is possible for the Food and Grocery Code and the Code to apply to the
same trader, to the extent that they do not conflict with each other.

Expanding the scope will likely introduce obligations for small retailers and processors who
are not currently captured by any relevant code and may require some consideration as to
whether exceptions may need to be created under the expanded scope.

Clarity of definitions and terms within the Horticulture Code

The ACCC recommends the Code be amended to define what constitutes delivery and at
what point produce is regarded as being delivered. Delivery is a concept referred to in
multiple places within the Code. However, the time of delivery can become unclear
depending on who is responsible for transportation, involvement of third parties, and a trader
providing a period of storage before taking ownership. Therefore, we suggest ‘delivery’ be
more clearly defined in the Code. The definition of delivery may be made more clear by
referring to the physical receipt of the produce. For example, instead of using terminology
such as ‘the price will be determined before or upon the delivery of the produce’ it is

9 ACCC, 2015 review of the Horticulture Code of Conduct: ACCC submission (16 September 2015) p.2.
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suggested that price be determined before or immediately upon physical receipt of the
produce, by the merchant or its agent.

Any amendments to the definitions of agent and merchant will largely depend on other
potential changes being considered by the review. In particular, the method or formula
pricing model proposed in the SCP would, if adopted, create substantial overlap between the
definitions of an agent and merchant given the overlap in obligations being considered. It's
likely that even with clear definitions in the Code this overlap between agent and merchant
would create complexity and confusion in practice. Further, any amendments to the scope of
the Code, and any potential exceptions to that change, would also likely affect the current
definitions of agent and merchant which would need to be considered in light of those
potential changes.

Compliance and reporting burden under the Horticulture Code

The ACCC considers that the best approach to improve compliance requires a combination
of reduced complexity, clear and transparent rights and obligations, transactional
transparency, and accessible guidance supported by compliance education initiatives. These
can be complemented by enforcement action supported by sufficient penalties that create
specific and general deterrence for the industry. Our earlier submission and this
supplementary submission to the review addresses all these factors by recommending
amendments to:

¢ prohibit merchants from setting the price they pay for the purchase of the grower’s
horticulture produce as an amount calculated by a method or formula;

¢ increase maximum penalties associated with breaches of the Code to ensure
medium to large traders with the capacity to absorb the impact of current penalties
do not see current maximum penalties as a ‘cost of doing business’;

e require traders to provide substantially more detailed and timely information to
growers;

o streamline the Code by requiring a standard form HPA, rather than terms of trade, to
be published on traders’ website; and

e support the addition of a Code provision that expressly prohibits retribution by a
trader against a grower for raising concerns and highlighting issues in the industry.

The compliance burden would need to be viewed in light of any decision to expand the
scope of the Code. Should the Code be expanded to apply to processors, exporters and
retailers then there may be a need to create exceptions for some to avoid legal burden and
unintended consequences (e.g. small retailers or processors that are not currently captured
by any code).

Reporting requirements

The paramount objective of the Code is transactional transparency. Any information to
achieve that objective would benefit the market and likely enhance competition. The ACCC
considers traders should provide growers with more detailed and timely sales information.
This would allow growers to understand and verify certain details, particularly when concerns
arise about quality or price, and to understand where their produce is being sold. This was
discussed in more detail in the ACCC'’s earlier submission.

The ACCC recommends removing the requirement for traders to prepare and publish terms
of trade (cl 10). We recommend instead introducing a requirement to publish a standard form
HPA on the trader’'s website, or prominently on a suitable third-party industry website. This
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will likely result in efficiencies for the industry and increase transparency for a number of
reasons outlined in our earlier submission, including:

e itis at times difficult to understand whether particular terms of trade are incorporated
into HPAs, including where a HPA makes an unclear reference to a terms of trade
and/or the trader has published multiple versions of the terms of trade;

e aterms of trade and HPA requires traders to provide details about related issues
across two documents;

o there is no requirement for a trader to provide the terms of trade to growers nor is
there a requirement to publish the terms of trade online in an accessible way; and

e most traders use standard HPAs.

For the above reasons, the ACCC recommends removing the requirement for traders to
prepare and publish terms of trade (cl 10) and to instead introduce a requirement to publish
a standard form HPA on the trader’s website (or prominently on a suitable third-party
industry website). This would be similar to the requirement in the Competition and Consumer
(Industry Codes—Dairy) Regulations 2019, which requires milk processors to publish milk
supply agreements on their websites.
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