Ourref: #16,667,265

Contact officer: | N
Contact phone: [N

30 July 2024

Adrian Teaha

Acting Group Executive Operations
Australian Rail Track Corporation
PO Box 10343, ADELAIDE, SA 5000

By email: I
CC: I

Dear Mr Teaha
Section 44ZZBCA request for information no.3
— Interstate access undertaking — 30 July 2024

On 12 December 2023 the Australian Rail Track Corporation (ARTC) submitted the 2024
Interstate Network Access Undertaking application (Proposed Undertaking) to the Australian
Competition and Consumer Commission (ACCC) to replace the 2008 undertaking due to
expire this year.

This letter requests further information from ARTC in relation to the Proposed Undertaking
and ARTC's supplementary documents such as the Explanatory Guide, to assist the ACCC in
making its decision on whether to accept the Proposed Undertaking. The detail of the
information request is set out in Schedule 1 to this letter.

Please provide the information specified in this notice in electronic format by emailing it to
transport@accc.gov.au no later than 5:00PM AEST, 20 August 2024.

This letter, including Schedule 1, is a notice under section 44ZZBCA of the Competition and
Consumer Act 20170 (the Act). A copy of this notice will be published on the ACCC's website
shortly. Information provided in response to this notice will also be published subsequently
on the ACCC's website. Any information that is confidential should be clearly identified, and
reasons should also be provided in support of that claim. The identified information must be
genuinely of a confidential nature and not otherwise publicly available. The general policy of
the ACCC on the collection, use and disclosure of information is set out in the ACCC & AER
information policy: collection and disclosure of information.

If you have any questions about this request, please contact | I by email at
e

Yours sincerel

Matthew Schroder
General Manager
Infrastructure & Transport - Access & Pricing Branch



Schedule 1

NOTICE REQUESTING INFORMATION UNDER SUBSECTION 44ZZBCA(1) OF THE
COMPETITION AND CONSUMER ACT 2010

Interstate Network Access Undertaking — 29 July 2024

The ACCC gives this notice, requesting ARTC to provide the information specified below,
pursuant to subsection 44ZZBCA(1) of the Act. The period from

30 July 2024 to 20 August 2024 is the specified period for a response to this notice pursuant
to subsection 44ZZBCA(1) of the Act.

To assist the ACCC in making its decision on whether to accept the 2024 Interstate Network
Access Undertaking application (the Proposed Undertaking), further information is
requested on the following matters:

T. ITAA CRANGES ..ottt et e e et e e ae e e sbeebeesaaeeaaeeseesssesnseenseennes 2
2. ITAA and other access agreemMeENTS..........ocviiiieiieiiecieeie ettt 3
3. Minimum insurance liability..........cccooiieiiiiiieceeeee e 3
4. Commitments to renegotiate under existing track access agreements...........cccccceceuenee. 3
5. Freight VOIUMES ...ttt saeeeaseenseees 4

1. ITAA changes

The ACCC has compiled a list of key proposed changes to the Existing Indicative Track
Access Agreement (ITAA) (that is, the differences between the Existing ITAA and the
Proposed ITAA) and these are listed in the attached spreadsheet. Deletions are in
strikethough-and additions are in bold. The changes have been suggested by ARTC and
stakeholders. We have classified the changes by significance as follows:

e Uncontentious — minor, editorial or no concerns or risks flagged by stakeholders, the
ARTC or outstanding questions from ACCC to date

o Substantial - may have a material impact on access arrangements and/or ARTC
operations.

Request 1
Provide the following information in the attached Excel spreadsheet:

1.1 in column L, the rationale for each change proposed by ARTC (that is, why ARTC
considers the proposed change is necessary)

1.2 in column M, ARTC's views on any changes proposed by stakeholders

1.3 incolumn N, ARTC’s views on whether the changes should be classified as
uncontentious or substantial.



2. ITAA and other access agreements

Background

The Proposed ITAA provides a template contract for the terms and conditions negotiated
between ARTC and a train operator regarding access by trains to the network. Stakeholders
have described several other agreements or contracts to access the network for reasons
other than train operation, using terms such as:

e Corridor Access Authority
e Infrastructure Agreement

e Connection Agreement
Request 2
2.1 Provide:

e alist of the types of agreements (other than the ITAA) that are used to manage
access to the below rail infrastructure for activities other than train paths,

e the approximate number of active agreements of each type at present

e whether template agreements are used.

This question is directed at the types of access which are linked to requiring train paths on
the network - e.g., loading, recovering trains, accessing sidings (as opposed to contracting
jobs such as track maintenance or electrical work).

3. Minimum insurance liability

We understand that ARTC generally requires the same level of liability insurance level
($250 million) in all ITAAs, regardless of the type of train or loads. Some stakeholders have
raised various issues regarding insurance, including the liability limit.

Request 3

3.1 Explain in detail why ARTC considers that all Operators (having regard to matters like
train type/size/load) should have the same level of insurance liability. For example,
why a small heritage train should have the same insurance as a 1Tkm long freight
train. Include any relevant regulatory requirements.

4. Commitments to renegotiate under existing track access
agreements

The ACCC notes that incumbent Customers do not have any automatic or enforceable rights
of renewal or extension of any scheduled train paths under the Track Access Agreement.
However, under clause 2.9 they can notify ARTC that they wish to renew before the expiry of
their train paths, and ARTC must enter into negotiations with the Customer in relation to the
possibility of such renewal.



Request 4

4.1  Whatis ARTC's experience with having to consider competing offers for a path such
as from an incumbent and another operator under clause 3.10(d) or 5.2?

For example, in terms of

e frequency of competing applications, rejection of new applicants, and
shifting paths from incumbent operator to newer applicant

e issues involved in assessing competing offers?

4.2  How frequently has ARTC used the provision in clause 5.3(a) for capacity transfer due
to under-utilisation?

5. Freight volumes

ARTC's Explanatory Guide for the 2024 IAU (page 17) states that ARTC envisages that the
proposed Interstate Network Development Strategy would include projections of the
Interstate rail task by intermodal, steel, grain, minerals, general freight and passenger

Request 5
5.1  Advise what measures of the task would be published, such as tonnes or GTKs.

5.2  Does ARTC see any difficulties with annual reporting of actual task volumes by
commodity type, in addition to projections?





