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Introduction 
 
This paper will provide an outline of the role of the Australian Competition and Consumer 
Commission (“ACCC”) in enforcing the product liability provisions of the Trade Practices 
Act 1974 (“TPA”). 
 
The paper will focus on the ACCC’s role in bringing representative actions under Part VA of 
the TPA, which deals with liability for defective goods. The paper will also examine the 
alternative possibility of bringing representative proceedings on behalf of consumers in the 
Federal Court of Australia, using amendments to the Federal Court of Australia Act which 
introduced a “Representative Proceedings” procedure (Part IVA of the Federal Court of 
Australia Act 1976 [“FCA”] effective from 4 March 1992).  
 
Finally, the paper will discuss two recent representative action cases the ACCC has been 
involved in before the Federal Court. 
 
 
Background 
 
Sixty years after Atkin LJ’s verdict on the sad demise of the snail that drowned in what was 
eventually to be Mrs Donoghue’s ginger beer bottle1, Australia passed a statutory code for 
dealing with defective goods. Part VA of the TPA having effect from 9 July 1992 set up a 
strict liability regime based on the European Community Product Liability Directive.2 
 
The key features of the law were enumerated by Senator the Honourable Michael Tate during 
the Second Reading Speech as being: 
 

A manufacturer or importer of goods is to be strictly liable for defects in those goods.  Goods are 
defective when they do not provide the degree of safety which persons generally are entitled to expect, 
taking into account all the circumstances including the way the goods were marketed or labelled, and 
the likely uses to which the goods will be put.  This is an objective test: it is the objective knowledge 
and expectations of the community which determine whether a product is defective, not the subjective 

 
1 Donoghue v Stevenson [1932] AC 562; [1932] All ER rep 1 
2 This paper specifically focuses on Part VA of the TPA and the possibilities under Part IVA of the FCA. However, it should be 
noted that there are a number of other possibilities under which a manufacturer may be found liable. 
 
Part V, Division 2A of the TPA (“Actions against manufacturers and importers of goods”) provides a limited code for product 
liability.  Actions can be brought in respect of unsuitable goods (s.74B), for goods which are of unmerchantable quality (s.74D) 
and goods which do not correspond with the description (s.74C). 
 
Similarly Division 1 of Part V (“Unfair practices”) contains various provisions which may impact on product liability matters.  
Section 52 of the TPA prohibits business conduct in general which is misleading or deceptive, or which is likely to mislead or 
deceive.  This is a broad provision which could be used in a variety of product liability cases. 
 
Section 53 of the TPA prohibits a corporation in connection with the supply or promotion of goods falsely representing that 
goods are of a particular standard or quality.  For this section to apply, it must be proven that a representation was made.  This 
may be contrasted with situations where only conduct needs to be proved.  It should be noted however, that the Commission’s 
claims of breaches of section 52 and 53(c) in the Glendale case did not succeed on the facts.   
 
Section 55 of the TPA prohibits a person from conduct that is liable to mislead the public as to the nature, the manufacturing 
process, the characteristics, or suitability of purpose of goods.  This could be relevant in cases where the public is misled as to 
the suitability of certain food products as being safe for human consumption. 
 
A party can also of course bring an action for tort under the common law using the principles in Donoghue v Stevenson.  An 
action for breach of contract is also an option that a party may wish to utilise in certain product liability cases. 
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knowledge and expectations of the claimant.  The claimant will not have to prove negligence.  The 
difficulty in proving negligence is one of the factors identified in existing law which can lead to 
injustice. 

 
During the first three years of Part VA’s existence there were apparently no cases brought 
under it. 
 
During the last five years there has been an increase in the number of cases where Part VA 
has been argued. These include, Wallis Lake Oysters contaminated with Hepatitis A, peanut 
butter contaminated with salmonella, injuries arising from the use of caustic soda, 
contaminated salami and the contamination of Sydney’s water supply.  Despite an increase in 
the number of cases brought before the Courts under Part VA only one case was found which 
has had a judgment handed down by the Courts. 
 
The only completed action brought under Part VA is the ACCC v Glendale Chemical 
Products Pty Ltd3.  Judgment was delivered in this case on 27 February 1998.  In Glendale 
Mr Barnes purchased ‘Drano’ a brand of caustic soda to clear out a blocked drain in his 
shower recess.  Having poured two lots of 1.8 litres of boiling water down the drain over a 
period of time he sprinkled the product down the drain.  Immediately on sprinkling the 
product down the drainpipe, Mr Barnes heard a whirring noise after which he was struck in 
the top half of the face with a column of water at a height of approximately 600 millimetres 
above the floor of the shower recess causing severe burns. 
 
The label on the product advised the user to dissolve the product in water before pouring it 
down the drain. It did not contain a warning not to use hot water. The key issues involved the 
question of whether or not the instructions to ‘use cold water’ would have been sufficient or 
should there have been a warning stating ‘do not use hot water’ which is what Mr Barnes did.  
Justice Emmett found at page 40,971-72 that: 
 

Glendale was marketing the Product for the purpose for which it was in fact used by Mr Barnes.  
While there may be no prior evidence of an incident such as this, it is quite foreseeable that caustic 
soda may have been poured down a drain which had hot water in it.  I consider that the possibility of 
reaction with hot water was one which was sufficiently well known for a conclusion to be drawn that it 
was not safe for caustic soda to be marketed in a package for the purposes of use such as that 
described without a warning against using it in hot water in a confined space. 

 
Emmett J found the label to be defective within the meaning of section 75AC(2). The essence 
of his reasoning was (at 40,972):  
 

Persons generally are entitled to expect to be warned of a danger or lack of safety in respect of a use 
to which goods might reasonably be expected to be put. The description of the method for using caustic 
soda to make a cleaning liquid for the removal of grease from drain pipes and gully traps contains no 
hint of warning that caustic soda should only be used in that way for cleaning drains. While there is a 
warning that the contents of the container are corrosive and that contact with eyes and skin should be 
avoided, that is not adequate having regard to the nature of caustic soda and the purpose for which it 
was marketed.  

 

 
3 (1998) ATPR 41-632 
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His Honour's reasoning is equally applicable to proving a misleading or deceptive 
representation in contravention of section 52 of the TPA. In relation to this alternative section 
52 claim, his Honour stated that, even if there was conduct contravening section 52 he was 
not satisfied that Mr Barnes had suffered loss or damage by that conduct. There was no 
evidence that Mr Barnes understood the label as constituting a representation such as had 
been pleaded. And there was certainly no evidence that he had relied on such a representation 
in doing what he did. His Honour added at 40,973 that: 
 

Of course, one might be able to draw the inference that if there had been a warning in express terms 
against use of the Product with hot water in a confined space, Mr Barnes may well not have done what 
he did. That, however, is a different question from whether Mr Barnes was induced to act as he did in 
reliance upon an implied representation in the label. 

 
Glendale appealed to the Full Court of the Federal Court (see Glendale Chemical Products 
Pty Ltd v Australian Competition & Consumer Commission (1999) ATPR ¶41-672).  
 
The appeal was dismissed, principally on the ground that Emmett J had not erred in relation 
to Part VA. The Full Court (Wilcox, Tamberlin and Sackville JJ) cited the passage quoted 
from Emmett J's judgment and added, 
 

The instruction [on the label] said, "Always wear rubber gloves and safety glasses when handling 
caustic soda". We think the conjunction of rubber gloves and safety glasses, especially when limited by 
the words "when handling", would cause the average reader to understand that the relevant risk was 
that of dry caustic soda coming into contact with the handler's skin; the words would not alert a reader 
to the extreme inadvisability of allowing any part of the body to be in the vicinity of hot water to which 
caustic soda had been added. The lack of such a warning was a "defect" in the Product, within the 
meaning of section 75A of the Act. 

 
The ACCC was successful in its claim in this case 
 
 
The TPA and the ACCC’s Objectives in Representative Actions 
 
The object of the TPA is set out by Parliament in section 2 as follows: 
 

The object of this Act is to enhance the welfare of Australians through the promotion of competition 
and fair trading and provision for consumer protection. 

 
The ACCC, in so far as its role requires it to achieve compliance by business with the 
provisions of the TPA, pursues that role by numerous means. These include preparation of 
generic compliance materials, and presentations at various business, industry and community 
seminars or conferences to assist the business community and public at large to better 
understand their rights and obligations under the TPA.  The TPA also provides the ACCC 
with various enforcement functions. Its enforcement activities range from the administrative 
resolution of specific complaints, as well as civil proceedings and criminal prosecutions for 
offences under Part V, the consumer protection provisions, of the TPA. 
 
In pursuing its enforcement activities the ACCC has the following objectives: 
 

1. To stop the unlawful conduct.   



 

 5

2. Restitution/compensation for the victim. 
3. Prevent and/or deter future breaches of the TPA (being either a repetition by the 

current offender or by others who might be minded to offend). 
4. Punishment (arguably through civil penalty proceedings for Part IV restrictive 

trade practices breaches as well as through the criminal prosecutions for Part V 
consumer protection offences). 

 
In deciding whether or not the ACCC will take up a representative action the action must fall 
within the Commission’s broader priorities, namely matters where there is: 
 

• a blatant breach of the law; 
• significant and widespread public detriment; 
• the potential for  successful action to have a worthwhile deterrent or educative 

effect; and/or 
• a significant new market issue (for example, arising from economic or 

technological change). 
 
Where the commission decides that court action is warranted on the facts, it will consider the 
following (non-exhaustive) list of issues in determining whether a representative action is the 
appropriate remedy: 
 

• the number of persons affected and the damage each has suffered; 
• the resources available to those affected to bring their own action; 
• whether legal action by an individual is a realistic method (for example, where a 

number of people have suffered damage but the sum involved in any individual’s 
case is insufficient to warrant the legal costs likely to be incurred in seeking an 
award); and 

• the likelihood that the action will succeed. 
 
The ACCC holds a unique position in bringing legal proceedings under the TPA as its 
presence in them is as a result of being an accountable public authority fulfilling a role 
defined by parliament.  This stands in contrast to private litigants who are seeking personal 
compensation in the action and do not have a wider community interest.  The Courts have 
also accepted the view that the Commission has a public interest in these proceedings. 
 
The ACCC’s ability to bring representative actions for defective goods under Part VA 
(containing provisions for “Liability of Manufacturers and Importers for Defective Goods”) 
is, however, limited by the legislation.   
 
Section 75AQ of the TPA provides that:  
 

1) The Commission may, by application, commence a liability action on behalf of 
one or more persons identified in the application who has suffered the loss for 
whose amount the action is commenced. 

2) The Commission may only make an application under this section if it has 
obtained the written consent of the person, or each of the persons, on whose 
behalf the application is being made. 
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The impact of section 75AQ is to preclude the Commission from bringing an action under 
Part VA even if it were to raise serious public concerns or a case which could provide 
valuable precedent for the future in these cases where the injured parties do not wish the 
Commission to be a party to the proceedings. 
 
It should, however, be noted that in the recent spate of cases which raised product liability 
concerns on a large scale there has been no shortage of private law firms eager to run the 
cases. This is not necessarily a bad outcome as the interests of consumers are being looked 
after and the Commission is able to utilise its resources in other areas. The Commission’s 
role is to stand in the footsteps of those injured and others can do that as well (Refer: Dowsett 
J’s comments in McDonalds [1999]). 
 
 
Part IVA Federal Court of Australia Act - Representative Actions 
 
An alternative method of bringing a product liability action may be to commence 
representative proceedings in the Federal Court pursuant to Part IVA of the Federal Court of 
Australia Act 1976 (“FCA”).   
 
Section 33C of the FCA states: 
 

33C(1) Subject to this Part, where: 
 

a) 7 or more persons have claims against the same person; and  
b) the claims of all those persons are in respect of, or arise out of, the same, similar 

or related circumstances; and 
c) the claims of all those persons give rise to a substantial common issue of law or 

fact; 
 

a proceeding may be commenced by one or more of those persons as representing 
some or all of them. 

 
The consent of the other group members is not required to initiate the action (s.33E(1)).   
 
This differs from the Part VA TPA provisions brought by the Commission which require a 
party to ‘opt-in’ to the litigation. 
 
It is unlikely that the Commission could bring a Part VA TPA matter under Part IVA of the 
FCA because of the operation of section 75AQ of the TPA which requires the Commission to 
obtain the written consent of parties it is to represent.  Consequently, from the Commissions 
point of view the Part VA provisions of the TPA are ‘opt-in’ provisions if it is to bring 
representative proceedings.   
 
The ‘opt-in’ provisions only apply to cases where the ACCC is running the matter.  There is 
nothing stopping a Part VA TPA matter being brought as a representative proceeding under 
Part IVA of the FCA in cases where private parties are running the matter. Cases which are 
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brought under Part IVA of the FCA require a party to ‘opt-out’ of the proceedings if they do 
not want to be bound by the result. 
 
It is curious that the ACCC’s role should be curtailed in this manner. The Commission’s 
standing in other representative proceedings has been questioned in some cases.  The Federal 
Court has, however, adopted a flexible approach and held that the ACCC does have a role in 
such proceedings. 
 
Justice Branson of the Federal Court in ACCC v Chats House Investments4 accepted the 
argument put by the Commission that Part IVA of the FCA authorised the bringing of 
representative proceedings by the Commission despite the fact that the ACCC was not 
directly subject to the unlawful conduct in the matter. Section 33D(1) provides: 
 

A person referred to in paragraph 33C(1)(a) who has a sufficient interest to commence a proceeding 
on his or her own behalf against another person has a sufficient interest to commence a representative 
proceeding against that other person on behalf of other persons referred to in that paragraph. 

 
It was held by Justice Branson that as long as the interests, although not identical, arose out 
of the same or similar circumstances, then that was enough to sustain a representative action. 
 
According to Justice Branson, the interests that the Commission served were public interests, 
to do with the enforcement of the TPA.  Furthermore, Her Honour held that it was clear that 
the Commission had sufficient interest to commence a representative proceeding against the 
respondent on behalf of the other group members.  Justice Branson concluded that there was 
nothing in Part IVA of the FCA that prevented the Commission from bringing a 
representative proceeding.   
 
Section 87(1B) of the TPA also authorises the Commission to bring representative actions. 
Justice Branson went on to ask whether the terms of section 87(1B) compelled the reading 
down of Part IVA of the FCA so as to require a representative proceeding by the Commission 
to be brought only pursuant to section 87(1B) of the TPA.  Justice Branson held that there 
was nothing to suggest that the legislature intended Part IVA of the FCA to be read down by 
reason of an existing provision such as section 87(1B) of the TPA.  It should be noted that in 
1994 the Law Reform Commission expressed a recommendation that the scope of these 
proceedings be broadened.  It was a recommendation of the Commission that representative 
actions be permitted to be brought for contraventions of any provisions of the TPA in relation 
to which the ACCC has an enforcement role.5 
 
The ACCC’s interest in bringing representative proceedings has been further clarified in 
another case.  In ACCC v Golden Sphere International Inc and Ors6 the ACCC’s standing to 
bring representative proceedings under Part IVA FCA was challenged.  As well as following 
the reasoning of Branson J in Chats House O’Loughlin J said: 
 

The claim that there is a need to establish what has been described as some measure of ‘commonalty’ 
does not stand up when one reflects upon the language of the FCA and the subpar 33C(2)(a)(iv) in 

 
4 (1996) 142 ALR 177 
5 The Law Reform Commission, ‘Compliance with the Trade Practices Act 1974’, Report No 68 (1994).  
6 [1998] 598 FCA 
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particular: that is the provision that expressly states that a representative proceeding may be 
commenced whether or not the relief sought is the same for each person.  The fact that two or more 
members of the group may be seeking different relief highlights the probability that there will be 
differences...In that sense it can be said that there is a common interest pervading the claims of the 
ACCC and the group members but that common interest does not and need not extend to the relief that 
is sought. (pp33-4) 

 
The judicial view of the Commissions role in representative proceedings is clearly a broad 
one which recognises the fact that the Commission serves a special function as an 
independent regulatory body.  Two subsequent decisions by Lindgren J have accepted the 
Commission’s standing to bring representative actions under Part IVA of the FCA, but as a 
matter of discretion the court declined to allow those proceedings as representative actions 
under Part IVA of the FCA.7 
 
 
Recent Cases 
 
Pacific Dunlop 
 
The ACCC  has instituted proceedings in the Federal Court in Melbourne against Pacific 
Dunlop Limited (Pacific Dunlop) seeking compensation for a consumer who has allegedly 
developed a serious form of latex (rubber) allergy through her use of Pacific Dunlop's Ansell 
brand of disposable (single use) and non-disposable household rubber gloves. 
 
The proceedings are being brought under the representative action and product liability 
provisions of the TPA. The ACCC alleges that Pacific Dunlop is liable to compensate the 
consumer due to the absence at the time the product was originally sold of a warning 
labelling as to the risk of latex allergy and appropriate use instructions. It is important to note 
this case is still in its early stages of litigation. 
 
As previously discussed, Part VA of the TPA provides a statutory right of action in respect of 
defective goods that cause injury, loss or damage. Section 75AC(2) of the TPA sets out a 
series of matters to which regard is to be had in determining whether goods are safe, 
including the manner in which they are marketed and the instructions or warnings provided 
with the goods. 
 
Ansell household rubber gloves now carry a warning about latex allergy following previous 
discussions between the ACCC and Pacific Dunlop in 1998. 
 
 
McDonald’s McMatch & Win Promotion 
 
Between June and September of 1999 the ACCC and various State and Territory Consumer 
Affairs bodies received approximately 1000 complaints from dissatisfied McDonald’s 
customers concerning the 1999 ‘McMatch & Win Monopoly’ promotion.   
 

 
7 ACCC v Giraffe World Australia Pty Ltd & Ors, Lindgren J, 14 July 1998, FCA 
ACCC v Internic Technology Pty Ltd & Anor (1998) ATPR 41-646 
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Consumers participated in the promotion by peeling game stamps from the packaging and 
affixing those stamps to a game board.  The rules of the promotion specified that a customer 
would be entitled to a nominated prize by collecting all game stamps of one particular 
property set.  The conditions also required customers who believed they had won a prize, to 
mail their completed property set to a McDonald’s agent for verification.  
 
McDonald’s also ran the McMatch & Win promotion in 1998. Although the 1998 and the 
1999 promotions were in all material respects identical, a golden arches watermarks was 
printed on all 1999 stamps so that McDonald’s staff and the game promoter (as a security 
verification) could differentiate 1999 game stamps from 1998 stamps.  In addition, there were 
several other distinguishing features.  
  
In 1999 the game’s promoter rejected approximately 6,000 prize entries, claiming that 
customers used 1998 game stamps to claim a prize in the 1999 competition.  The disgruntled 
McDonald’s customers that approached the Commission are adamant that their rejected 
stamps were acquired during the 1999 competition.  
 
On 24 September 1999 the ACCC instituted proceedings against McDonald’s. The 
Commission alleges that McDonald’s breached the misleading or deceptive conduct 
provisions and unconscionable conduct provisions of the TPA by: 
 

• Representing that all game stamps distributed to customers during the 1999 promotion 
were valid game stamps and eligible to be submitted in support of a prize claim; 

• Making a false or misleading representation concerning the existence of a customer’s 
right to claim a prize in the competition; and 

• Refusing to honour prize claims from customers who received game stamps from 
McDonald’s stores during the 1999 promotion, which appear to be intended for use in 
the 1998 game.  

 
During July 1999, representative proceedings were filed against McDonald’s in the Federal 
Court Brisbane Registry by law firm Shine Roche & McGowan. The representative action 
pleaded causes of action in contract, tort and under section 52 of the TPA. The applicants are 
now left only with an action under section 52 of the TPA. 
 
On 8 October 1999, Justice Beaumont transferred the ACCC’s proceedings from the Sydney 
Registry to the Brisbane Registry on the grounds that the Commission’s proceedings raise 
similar issues to a representative action that is currently before Dowsett J. in Brisbane 
(Hurley v McDonald’s Australia Limited, matter Q194 of 1999).   
 
On 14 October 1999, the Commission appeared before Dowsett J. in Brisbane and applied to 
join the representative proceedings.  Dowsett J. expressed concerns that the Commission, by 
joining the proceedings at such a late stage, would cause the hearing to be delayed for a 
significant period of time.  It is Dowsett’s J. view that as the Commission’s evidence is 
essentially the same as the evidence filed by the representative applicants, the Commission’s 
intervention would have very little or no utility.  
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Dowsett J. made the following remarks in relation to the Commission’s proposal to join the 
representative proceedings, 
 

...I just wonder what role you are going to play in this trial.  What role do you see you playing in the 
trial that won’t be adequately fulfilled by those who are here and can I say this to you too, may it be 
that the circumstances in which there is an action of this kind on foot, that perhaps the ACCC doesn’t 
have to do quite what it might have done if there wasn’t an action on foot. 

 
And 
 

...I’m not suggesting that I even suspect this is what happened, but can I ask, has the ACCC considered 
the possibility that some people looking at its action might see it as using its position to put unfair 
commercial pressure on the respondent in its conduct of this litigation rather than pursuing its 
legitimate objectives? It could be seen by some people in that light.…given what I perceive to be the 
rather vague nature of the benefit to be derived of these new proceedings it’s something that should be 
kept in mind by the ACCC. 

 
 
Dowsett J’s comments regarding the ACCC’s role in the representative proceedings are not 
necessarily a negative outcome for the Commission or consumers. The reason being, the 
private representative action is safeguarding the legal interests of consumers, thus allowing 
the ACCC to utilise its resources in other areas. This outcome is therefore consistent with the 
ACCC’s primary objective of enhancing the welfare of all Australians through the provision 
of consumer protection. 
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