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Glossary
This glossary endeavours to provide practical meanings of terms; however, readers may
need to consider the legal meaning of some terms under the Water Act 2007 (the Act)
and obtain legal advice on these definitions, if required.
Basin state

New South Wales, Victoria, Queensland, South Australia or the
Australian Capital Territory.

Basin water resources

all water resources within, or beneath, the Murray–Darling Basin,
but not including:
(a) water resources within, or beneath, the Murray–Darling Basin
that are prescribed by the regulations.
(b) groundwater that forms part of the Great Artesian Basin.

conveyance loss

water lost from irrigation networks through evaporation, seepage
etc. The loss is likely to be made up of both fixed and variable
components, and can vary substantially between networks and
between seasons. See also transmission loss.

exit fee

a fee levied by an irrigation infrastructure operator on the transfer of
a water entitlement out of the operator’s network or irrigation
district (excluding any fee associated with the costs of processing
that transfer).

groundwater

(a) water occurring naturally below ground level (whether in an
aquifer or otherwise), or
(b) water occurring at a place below ground that has been pumped,
diverted or released to that place for the purpose of being
stored there,
but does not include water held in underground tanks, pipes or other
works.

irrigation right

a right that a person has against an irrigation infrastructure operator
to receive water that is not a water access right or a water delivery
right.

irrigation
infrastructure operator

an infrastructure operator that operates water service infrastructure
for the purposes of delivering water for the primary purpose of being
used for irrigation.

infrastructure operator

a person who owns or operates infrastructure for the storage;
delivery; or drainage of water (water service infrastructure) for the
purpose of providing a service to another person.

minister

Minister for Climate Change and Water (federal)

National Water
Initiative

the inter-governmental agreement on a national water initiative
between the Australian Government and the governments of New
South Wales, Victoria, Queensland, Western Australia, Tasmania,
the Australian Capital Territory and the Northern Territory.
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overallocation

there is an overallocation for a water resource plan area if, with full
development of water access rights in relation to the water resources
of the area, the total volume of water able to be extracted by the
holders of water access rights at a given time exceeds the
environmentally sustainable level of take for those water resources.

overuse

there is an overuse for a water resource plan area if the total volume
of water actually taken for consumptive use from the water
resources of the area at a given time exceeds the environmentally
sustainable level of take for those water resources.

surface water

includes water in a watercourse, lake or wetland, and any water
flowing over or lying on land after it is has precipitated naturally or
has risen to the surface naturally from underground.

the Act

Water Act 2007

tradeable water rights

water access rights, water delivery rights or irrigation rights.

transmission loss

water lost to evaporation, seepage, over bank flow etc. along the
length of natural water courses. Losses vary with in-stream flow
volumes and individual water course characteristics. See also
conveyance loss

termination fee

a fee levied by an irrigation infrastructure operator when a delivery
entitlement or delivery right is surrendered to the operator to
terminate any rights or obligations associated with that delivery
entitlement or delivery right (including any requirement to pay an
access fee).

water access
entitlement

a perpetual or ongoing entitlement, by or under a law of a state, to
exclusive access to a share of the water resources of a water resource
plan area.

water access right

any right by or under the law of a state or territory to hold water
from a water resource and/or take water from a water resource.

water allocation

the specific volume of water allocated to water access entitlements
in a given water accounting period.

water delivery right

a right to have water delivered by an infrastructure operator.

viii
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Summary
Under the Water Act 2007 1 (the Act) the Australian Competition and Consumer
Commission (ACCC) has a role advising the Murray–Darling Basin Authority
(MDBA) about the development of the water trading rules component of the Basin
Plan.
This document sets out the ACCC’s advice on a range of matters related to water
trading. This advice is the final stage in the ACCC’s process of developing its water
trading rules advice, following its March 2009 issues paper, September 2009 position
paper and December 2009 draft advice.
The ACCC has prepared its advice after considering submissions received in response
to the issues paper, position paper and draft advice.
The ACCC has either made ‘rule advice’ or ‘recommendations’. It has made rule
advice where it considers that a Basin Plan water trading rule should and can be made,
and would facilitate the development of an efficient water trading regime across the
MDB. It has made recommendations where it considers that some action and / or
investigation should be taken but the matter cannot be addressed in the Basin Plan
water trading rules or would be more appropriately dealt with through another
instrument.
The ACCC’s rule advices are not drafted rules. Rather, they are a view that the ACCC
considers should be turned into a Basin Plan water trading rule. The MDBA will draft
the Basin Plan water trading rules having regard to the ACCC’s advice.
The ACCC advice has been developed within the legislative framework set out in the
Act. In particular, the ACCC has considered the way in which the water trading rules
can contribute to the achievement of the Basin water market and trading objectives and
principles contained in Schedule 3 of the Act. The objectives and principles have
informed the ACCC’s analysis in this advice. The ACCC also recognises the ongoing
role for water resource plans (WRPs) to deal with issues specific to particular water
resources.
Chapter 2 of this advice discusses the context and scope of the advice, including the
available instruments to address water trading issues and the framework for an efficient
water trading regime. This chapter also explains the ACCC’s key deliberations when
considering whether a position should take the form of rule advice or a
recommendation

1

Unless otherwise described, all legislation referred to in this document is Commonwealth
legislation.
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Consistent with the structure of the ACCC’s position paper and draft advice, this advice
then discusses water trading issues relating to three broad types of tradeable water
rights:
•

water access rights (chapters 3 to 6)

•

water delivery rights (chapter 7)

•

irrigation rights (chapter 8).

The ACCC is also interested in the development of well-informed markets that, in turn,
can contribute to lower transaction costs through reporting and the availability of
information (chapter 9).
The following section summarises the ACCC’s advice on water trading rules.
Appendix 1 collates the full set of the ACCC’s rule advices and recommendations.

Water access rights
The ACCC has considered a range of issues relating to the trade of water access rights,
including water allocations and water access entitlements.
General matters
Chapter 3 of this advice discusses general matters relating to water access rights. The
ACCC makes rule advice and recommendations concerning a number of these matters.
Among the issues considered, and rule advice and recommendations reached, by the
ACCC are the following:
•

Ownership restrictions—restrictions on the ownership of water access
rights by particular classes of entities impose barriers to trade, distort the
market for trade in water access rights and can prevent water moving to
its highest value use. The ACCC’s rule proposal is that the Basin Plan
water trading rules should prevent specific restrictions on the trade of
water access rights based on whether any party to the trade is a member
of a particular class of entities.

•

Co-held water access rights—there is the potential for barriers to trade in
water access rights to arise from arrangements for subdivision and exit
of co-holdings. The ACCC recommends that Basin state governments
review existing arrangements.

•

Unbundling—the unbundling of water access rights can increase trading
opportunities and potentially speed up trade approvals where trades in a
particular right are not conditional on processes or approvals involving
other separate instruments or processes. The ACCC considers that the
Basin Plan water trading rules should specify that approval of an
application to trade a water access right should not be conditional on
water delivery rights, works approvals or use approvals, or on the
holding of land where unbundling has taken place.

x
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•

Use of water access rights—the trade of a tradeable water access right
should not depend upon the purpose for which the water has been, is
currently or will be used. Restrictions based on use would limit the
benefits and efficiencies that can be achieved through trade. The
ACCC’s rule advice is that the water trading rules should provide that
there are no restrictions on trade of tradeable water access rights (other
than stock and domestic rights which are dealt with below) based on use.
The ACCC also recommends that environmental water holders should
be treated the same as other water market participants.

•

Stock and domestic rights—there is the potential for Basin States to
reform their approach to stock and domestic rights. The ACCC
recommends that, if a Basin state wishes to make some or all of these
rights into volumetric water access entitlements that are tradeable,
caution should be taken in regard to a number of issues, including
safeguards for critical human water needs. The ACCC considers that this
is a decision for Basin states and is not proposing that the Basin Plan
water trading rules require trade in stock and domestic rights. The
ACCC also recommends that, in fully allocated systems, new stock and
domestic needs should be sourced through the market.

•

Trade into and out of the MDB—the ACCC’s rule advice is that trade to
allow extraction of water for use inside or outside the MDB should be
treated no differently to other trades.

•

Environmental impacts from trade—the ACCC recommends that
environmental water requirements are best dealt with through the water
planning process and use approvals rather than by trading restrictions.

•

Overallocation and overuse—overallocation and overuse of water are
best dealt with by mechanisms such as sustainable diversion limits
(SDLs) rather than by trading restrictions. The ACCC’s rule advice is
that the trade of water access rights should not be conditional on
adjustments to address overallocation or be restricted because of
overallocation.

•

Conversion between priority classes—allowing conversion between
priority classes can have significant third party impacts and the benefits
of conversion can instead be obtained through the market. The ACCC
recommends against allowing for conversion between priority classes of
water access rights.

•

Carryover—carryover allows irrigators to manage variability in water
availability between water seasons. The ACCC’s rule advice is that there
should not be any specific restrictions on trade that relate to carryover,
or limitations on carryover specific to traded water. The ACCC
recommends the use of measures such as continuous accounting,
capacity sharing and spillable water accounts to increase access to
carryover arrangements.
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•

Metering—accurate metering of water extractions is important for
market function and managing third party interests. As metering is more
appropriately a function of use, the ACCC has not made a rule advice,
but recommends that jurisdictions should take steps to improve the
accuracy and extent of metering in the MDB.

The 4 per cent limit
The 4 per cent limit on the permanent trade of water out of irrigation areas is
considered in chapter 4 of this advice. In recent times this issue has been highly
contentious, particularly on the application of the limit in Victoria. The ACCC notes
that New South Wales is considering a new implementation of the 4 per cent limit.
The ACCC remains of the view that the 4 per cent limit has a number of negative
effects, including:
•

preventing water moving to its highest value use

•

artificially segmenting the water market

•

leading to efficiency losses, especially long-term dynamic efficiency
losses, and preventing the efficient operation of water markets

•

preventing irrigators experiencing financial distress from realising the
value of their water access rights and restricting purchases of water for
the environment.

The ACCC agrees that a ‘level playing field’ in water trade is important, but considers
that the preferable situation is where all Basin states have removed the 4 per cent limit.
The ACCC also remains of the view that the 4 per cent limit is a poorly targeted
mechanism for managing the two main justifications for the limit—namely, stranded
asset risks and managing community structural adjustment. Both these issues are better
dealt with by alternative mechanisms. Governments should carefully plan more
targeted policy tools to deal with community structural adjustment.
Overall, given that the 4 per cent limit is an undesirable barrier to trade that has
restricted water trade and lead to significant efficiency losses, the ACCC’s rule advice
is that the Basin plan water trading rules should provide for the immediate and
complete removal of the 4 per cent limit (and other, similar limits) upon the
commencement of the Basin Plan.
The ACCC also recommends that Basin states give their full and urgent consideration
to the immediate and complete removal of the 4 per cent limit (and other, similar
limits) prior to the commencement of the Basin Plan water trading rules.
Approval processes
The approval processes for trades in water access rights are considered in chapter 5 of
this advice. The ACCC notes that the time taken and processes for approval of
applications for trade may be affecting water markets.

xii
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The ACCC does not consider that mandating maximum approval times is a matter for
the Basin Plan water trading rules at this time. However, the ACCC recommends that
Basin states should report information on approval times to the MDBA and that this
information should be published by the MDBA (or other nominated agency). It also
recommends that existing Council of Australian Governments (COAG) and the Natural
Resource Management Ministerial Council (NRMMC) service standards be subject to
ongoing review, monitoring and public reporting. Where this does not occur or where
service standards are consistently not met, the ACCC recommends that the MDBA
should reconsider the potential for mandated service standards.
Another ACCC recommendation is that the Australian government, Basin states and
approval authorities should give further consideration to cross-delegation between
approval authorities and consolidation of approval authorities’ functions over time. It
also recommends that jurisdictions continue to prioritise work towards the National
Water Market System (NWMS) and complementary interstate information sharing
arrangements, which may also improve trade approval times and processes.
The ACCC notes that timeliness and convenience of lodgement are important to the
trade of water and accordingly makes a rule advice that approval authorities should be
required to accept lodgement by email of all water allocation trades. It also
recommends that approval authorities accept lodgement by email of other water access
right trades where the approval and registration processes are conducted separately.
The ACCC also recommends that the use of web-based forms be considered.
Given that actual or perceived conflicts of interest by approval authorities may
undermine confidence in the water market, the ACCC has made rule advice specifying
that approval authorities should be required to disclose any direct interest that it has in a
trade to all parties to the trade, before it approves or rejects the trade. The ACCC has
also made rule advice that approval authorities be required to provide reasons for
rejecting a trade, and to report on their own trading activity. It recommends that parties
look at ways of appropriately managing conflicts of interest, including structural
separation.
The Basin Plan water trading rules cannot directly regulate the conduct of water market
intermediaries (such as brokers and exchanges). The advice notes that industry-specific
regulation (outside of the Basin Plan water trading rules) is a matter for governments—
state and Commonwealth—to consider. The ACCC will examine broader industry
developments and practices in relation to water market intermediaries.
Location matters
Chapter 6 of this advice addresses matters relating to the change in the location of a
water access right resulting from trade. These issues depend significantly on the types
of system—such as regulated systems, unregulated systems or groundwater—involved
in the change of location.
A number of the ACCC’s recommendations in chapter 6 are in relation to the
requirements for water resource plans (WRPs) that will be set out under item 11 of the
Basin Plan.
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The issues considered, and rule advice and recommendations reached, by the ACCC
include the following:
•

Trading zones are an appropriate way to define the ability to trade
between different geographic areas. The ACCC’s rule advice is that the
Basin Plan water trading rules should provide that trade between
regulated system trading zones should only be restricted based on
environmental constraints, physical constraints or hydrologic
connections and water supply considerations. The ACCC also
recommends the consideration of WRP requirements in relation to
trading zones, including definition of zones.

•

The ACCC has recommended that further study be undertaken into river
transmission losses.

•

Exchange rate trading has the potential for significant third party
impacts. As such, the ACCC’s rule advice is that exchange rates should
not be used to manage the trade of water access entitlements between
trading zones in regulated systems, except for certain cases where they
are being used to reverse the effects of previous exchange rate trade.

•

The ACCC also considered the approach to tagging water access
entitlements. Its rule advice is that establishing a tag should not be a
guarantee of delivery in all cases. The ACCC also recommends that,
once the NWMS is in place, consideration be given to alternative
administrative processes to manage delivery of water allocations against
a water access entitlement location in a different water source.

•

The ACCC recommends that options for improving the clarity and
excludability of water access rights in unregulated systems should be
considered, to better facilitate trade in such systems. It also recommends
that trading zones be established by Basin States in unregulated systems
if the likely benefits outweigh the costs, and that the MDBA should
consider WRP requirements for the setting of such trading zones. The
MDBA should also consider requiring WRPs to assess the potential for
water to be traded along intermittently connected rivers.

•

There are a number of difficulties with facilitating trade between
regulated and unregulated systems, related to the differences in the
rights between the types of system and administrative complexities.
The ACCC recommends that the MDBA should ensure that WRPs do
not allow such trade unless a number of these issues are addressed. The
ACCC also recommends that the options to manage such trade should be
further considered.

•

Trade of groundwater rights is a complex area. The ACCC’s rule advice
is that groundwater trade should be allowed within appropriately set
trading zones, but not at all where there is low or no hydraulic
connectivity between groundwater trading zones. It further recommends
that the MDBA consider requiring WRPs to restrict groundwater trade
unless a number of prerequisites are met. The ACCC also recommends
that unbundling of extractions rights be considered by Basin states.

xiv
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•

The ACCC similarly makes rule advice that trade between surface water
and groundwater systems should not be allowed where there is low or no
connectivity between the two systems. It recommends that trade
between highly or moderately connected surface water and groundwater
systems only be permitted if a number of broader conditions are met.

•

Farm dam trade has a number of definitional and administrative issues to
overcome. The ACCC recommends that trade between farm dams or
between farm dams and surface water systems should only be permitted
where a number of broader conditions are met.

Water delivery rights
Water delivery rights—the rights to have water delivered by an infrastructure
operator—may be tradeable. Chapter 7 considers the potential effects of facilitating
trade of water delivery rights held against irrigation infrastructure operators (IIOs) for
delivery relating to irrigation networks.
The ACCC considers that there are a number of benefits to having specific and
separately defined water delivery rights, including providing a basis for charging, better
allowing the management of delivery constraints and facilitating trade in water delivery
rights. This could benefit both an IIO and the irrigators served by that IIO’s network.
The ACCC’s rule advice is that IIOs should be required to clearly specify the volume
and / or unit share of their customers’ and/or members’ access to the irrigation network
under a water delivery right and provide an explanation of the terms and conditions
applicable to that right, as well as explain any subsequent change to water delivery
rights (other than changes arising through trade). The ACCC also considers that trade
in water access or irrigation rights should not be related to the amount of water delivery
right held.
The ACCC also considers that the trade in water delivery rights would have significant
benefits. Trade would give irrigators increased flexibility to manage their delivery
needs and would provide better signalling to IIOs on capacity management and
investment. The ACCC considers there would be benefit in a water trading rule
requiring trade in a manner that is relatively less prescriptive. As such, the ACCC’s
rule advice is that IIOs should not be allowed to unreasonably refuse, prevent, deter or
delay the trade of water delivery rights within their irrigation network. The ACCC also
identifies a number of factors, such as capacity constraints and security, which would
inform an assessment of reasonableness. Finally, the ACCC rule advice states that
reasons should be provided by IIOs when applications to trade water delivery rights are
refused.

Irrigation rights
Chapter 8 considers issues relating to the trade of irrigation rights—the rights that a
person has against an IIO to receive water that is not a water access right or a water
delivery right. The ACCC considers it would be beneficial if irrigation rights were
clearly defined. Accordingly, its rule advice is that IIOs should clearly define such
rights in writing for member irrigators, as well as provide written notice of any
subsequent changes to irrigation rights (other than those arising through trade).
Water trading rules: Final advice—March 2010
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Given that IIOs have considerable incentives not to restrict the trade of irrigation rights
and that the Water market rules 2009 (water market rules) now have full effect, the
ACCC does not consider there is a need for the Basin Plan water trading rules to
specifically address the trade of irrigation rights.

Reporting and information
Access to timely and accurate information is critical to a well-functioning water market
because it allows participants to make informed decisions about managing their water
access and delivery needs. Chapter 9 considers information and reporting issues and
reaches a number of rule proposals and recommendations:
•

The ACCC considers that the provision of more accessible information
about the characteristics of water access entitlements would help to
facilitate trade. The ACCC’s rule advice is that Basin state governments
should provide information about a number of the characteristics of their
licensed water access rights, according to a standard template, to be
available at a central location.

•

There would be benefits from a more centralised source of information
about trading rules and processes relating to tradeable water rights (that
is, water access rights, water delivery rights and irrigation rights), given
the current potential for significant uncertainty to impede trade. The
ACCC’s rule advice is that governments should provide trading rules in
a compiled form to a central location. The ACCC also makes rule advice
that IIOs should also have to provide their trading rules to the same
central location (for larger IIOs), publish them on their website and / or
make them available on request.

•

Accurate and timely pricing information is fundamental to allow water
market participants to make informed decisions and for the functioning
of an efficient market. The ACCC’s rule advice is that trading parties
should be required to accurately report prices to approval authorities or
registers, and that approval authorities (including registers) must require
such pricing information to be provided. Under already existing
requirements, the approval authorities and registers would then need to
provide such price and volume information to the Bureau of
Meteorology (BOM) for subsequent central publication.

•

Allocation and policy announcements can significantly affect water
markets. The ACCC has two rule advices in relation to such
announcements. Firstly, allocation announcements and announcements
of policy changes or information that would have a material effect on
price or value of water access rights should be made to the entire market
at the same time so that the information is generally available. Secondly,
parties privy to significant announcements should be prohibited from
trade until the information is generally available to the entire market.

xvi
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1.

Introduction

The Water Act 2007 (the Act) provides for the development of a Basin Plan—a
strategic plan for water resources in the Murray–Darling Basin (MDB). 2 Water trading
rules are a key component of the Basin Plan to be prepared by the Murray–Darling
Basin Authority (MDBA).
The Act requires the MDBA to obtain ACCC advice on the water trading rules
component of the Basin Plan. 3 The MDBA has formally requested ACCC advice on the
development of water trading rules. In response to this request, the ACCC released an
issues paper in March 2009, a position paper in September 2009 and draft advice in
December 2009. This ACCC final advice is informed by the consultation process
outlined in section 1.1 below.

1.1. Consultation processes
Consulting with stakeholders is an important part of the ACCC’s process in developing
its water trading rules advice for the MDBA. The ACCC sought submissions from
stakeholders to its issues paper, position paper, and draft advice on the Basin Plan
water trading rules. 4
The ACCC received a total of 56 submissions throughout the consultation process
leading to the development of this final advice on the water trading rules. In particular,
the ACCC received 21 submissions in response to the issues paper, 18 to the position
paper and 17 to the draft advice. These submissions are listed in Appendix 3, and are
available on the ACCC’s website.
Submissions received informed the ACCC’s final advice to the MDBA.
Table 1.1 The ACCC’s consultation process

2
3

4

Date

Item

March 2009

Issues paper released for consultation

September 2009

Position paper released for consultation

December 2009

Draft advice provided to the MDBA and released for consultation

March 2010

Final advice provided to the MDBA

A map of the MDB is contained in Appendix 2.
The framework for the water trading rules and the role of the ACCC is set out in more detail in
chapter 2 of the ACCC’s Water trading rules—Issues paper, available on the ACCC website,
www.accc.gov.au.
These papers are available from the ACCC website at
http://www.accc.gov.au/content/index.phtml?itemId=809334.
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The MDBA has also consulted with relevant stakeholders during this period regarding
the other components of the Basin Plan.
After the ACCC has provided its advice, the MDBA will undertake a separate formal
consultation process on the Basin Plan as a whole, including the water trading rules
component. 5
The ACCC commissioned several consultancies6 to inform its development of this
advice. These papers are available on the ACCC website or upon request (see p. 309 for
contact details).

1.2. Structure of this paper
This final advice paper initially discusses the scope and context of the ACCC’s advice
in chapter 2. Matters relating to water access rights are considered in chapters 3 to 6.
Chapters 7 and 8 focus on water delivery rights and irrigation rights respectively, while
information and reporting matters are considered in chapter 9.
The discussion of matters in chapters 3 to 9 are each structured with a background
(largely drawn from the ACCC’s position paper and draft advice), a summary of
submissions to the draft advice, a discussion of the issues raised by stakeholder
submissions, and the ACCC advice.
The ACCC advice takes the form of either a:
•

‘rule advice’—where the ACCC considers that a Basin Plan water trading rule
would facilitate the development of an efficient water trading regime across the
MDB; or a

•

‘recommendation’—for other matters where the ACCC does not consider a
Basin Plan water trading rule to be the most appropriate mechanism.

See section 2.3 of this paper for further information about ‘rule advices’ and
‘recommendations’, and the factors relevant to the ACCC’s deliberations for each.
The ACCC advice incorporates stakeholder views and discussions from the position
paper and draft advice.
This paper does not contain drafted Basin Plan water trading rules. The MDBA will
draft the Basin Plan water trading rules having regard to the ACCC advice. 7

5

6
7

2

See section 3.2 of the ACCC’s Water trading rules—Issues paper for more details about this
process (http://www.accc.gov.au/content/index.phtml/itemId/863251).
A full list of consultancies is provided in Appendix 4.
Under ss. 42(1) of the Act, the MDBA must also consult with Basin States, the Basin Officials
Committee and the Basin Community Committee in preparing the Basin Plan (including the water
trading rules). Under ss. 42(3), in preparing the Basin Plan, the MDBA may also undertake such
other consultation, and publish such information to facilitate consultation, as it considers
appropriate.

Water trading rules: Final advice—March 2010

1.3. Terminology used in the final advice
The terminology used to describe tradeable water rights (and water management and
trading more generally) varies considerably between jurisdictions.
The term ‘tradeable water rights’ includes water access rights, irrigation rights and
water delivery rights. In turn, the term water access right can include a range of
rights to take and/or use water. The advice refers to specific types of water access
right—in particular to water access entitlements and water allocation—wherever
necessary. However, references to a water access right should be read as referring to all
water access rights, including water access entitlements and water allocations, unless
otherwise indicated. 8
For the purposes of this advice, the terminology and associated definitions contained in
the Act will be used wherever possible. These terms are broadly similar—although not
identical—to the terms used in the NWI. 9 Where other terminology is used in this
advice (e.g. on the specific rights or dealings within a particular jurisdiction), this will
be noted.
The terms trade and transfer are not defined in the Act. For simplicity, references to a
‘trade’ in this advice should be read as meaning trade or transfer. The ACCC
recognises that trade can involve a change of ownership or a change in the location
pertinent to the right.
The term Basin state as defined by the Act, and as used in this advice, means New
South Wales, Victoria, Queensland, South Australia and the Australian Capital
Territory.

8
9

See ‘Rights the Basin Plan water trading rules will apply to’ in section 2.1.1.
For example, the NWI and Water Act definitions of ‘water access entitlement’ differ. The NWI
defines it as ‘a perpetual or ongoing entitlement to exclusive access to a share of water from a
specified consumptive pool as defined in a water plan’. See the Intergovernmental agreement on a
national water initiative, Schedule B(i), National Water Commission, www.nwc.gov.au; viewed
12 January 2009.
Under the Act, ‘water access entitlement’ is defined as ‘a perpetual or ongoing entitlement, by or
under a law of a State, to exclusive access to a share of the water resources of a water resource plan
area’.
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2.

Context and scope of the ACCC’s final
advice

The ACCC’s advice will inform the MDBA’s development of the water trading rules
component of the Basin Plan. The Basin Plan will provide an overarching planning tool
for Basin-wide issues, including requirements for water resource plans (WRP) to be
developed for particular water resources (see section 2.1.2).
This paper does not contain drafted Basin Plan water trading rules. Rather, the ACCC’s
advice proposes the development of Basin Plan water trading rules on a variety of
trading matters, as well as recommending other actions where the ACCC considers that
a Basin Plan water trading rule is not the most appropriate option. 10 These are generally
recommendations for further investigation into issues relevant to water trading or
recommendations for the MDBA’s consideration when developing requirements for
WRPs. 11
The ACCC recognises the ongoing debate regarding the appropriate role and form of
water management in general, and water markets and trading in particular. The ACCC
considers that discussion of the broader architecture of water markets is important. This
advice necessarily focuses on the development of Basin Plan water trading rules to
improve the efficiency of water markets, given current legislation and broader water
management arrangements. Relevant provisions of the Act 12 inform the scope of the
ACCC’s advice.
While the ACCC notes the importance of broader water management considerations
that may affect the development of an efficient water market, its advice has focused on
the development of potential Basin Plan water trading rules.
This chapter seeks to provide stakeholders with a summary of the context within which
the ACCC’s advice is being developed.
Section 2.1 considers the range of instruments that may contain water trading rules (in
particular the Basin Plan and WRPs) as well as the interactions between them.
Section 2.2 discusses broader issues relevant to the development of an efficient trading
regime.
Section 2.3 outlines key factors in the ACCC’s decision on whether particular matters
would be best dealt with through Basin Plan water trading rules or whether other
recommendations are more appropriate.

10
11

12
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See section 2.3.2.
Item 11 of the Basin Plan will contain requirements for WRPs that must be met before a WRP can
be accredited.
Section 26 of the Act specifies matters the water trading rules can deal with. See section 2.1.1 and
Appendix 5 of this paper.
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2.1. Trading rule instruments
The ACCC recognises that the Basin Plan is not the only instrument that will govern
water trading in the MDB. Trading rules will continue to exist in a number of different
instruments, including WRPs prepared by Basin states and in the processes and
procedures of irrigation infrastructure operators (IIOs), in addition to trading rules in
the Basin Plan.
The Basin Plan water trading rules will apply across the MDB. 13 The ACCC considers
that local trading matters should typically be dealt with in the WRPs, subject to the
Basin Plan water trading rules and the Basin Plan as a whole. 14 This is in line with the
MDBA’s proposed interaction between WRPs and the Basin Plan as set out in its Basin
Plan concept statement. 15
Figure 2.1

Source:

13

14
15

16

Interaction between WRPs and the Basin Plan

Reproduced in part with permission of the MDBA. 16

The ACCC notes that the Act provides for the continued operation of provisions of interim and
transitional WRPs (for the remaining life of those plans) that are potentially inconsistent with Basin
Plan water trading rules—see section 2.1.3.
See also section 2.3.2.
MDBA, The Basin Plan: a concept statement, viewed 16 February 2010,
http://www.mdba.gov.au/basin_plan/concept-statement..
ibid., p. 18.
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The following section outlines the role and scope of the Basin Plan water trading rules.
This is followed by an overview of the role of WRPs in the context of trading and then
a discussion of the interaction between these and the Basin Plan.
2.1.1. The Basin Plan water trading rules
The Basin Plan water trading rules will form part of the Basin Plan. The Basin Plan will
be a strategic plan for water resources in the MDB prepared by the MDBA. It will
provide an overarching planning tool for Basin-wide issues, including requirements for
WRPs.
Why the Basin Plan water trading rules are needed

The purpose of the Basin Plan is to provide for the integrated management of Basin
water resources, including providing for:
(e)

water to reach its most productive use through the development of an efficient
water trading regime across the Murray–Darling Basin. 17

The development of an efficient water trading regime across the MDB would be best
served by the development of water trading rules that are consistent across the MDB. 18
The Basin Plan water trading rules must contribute to the achievement of the Basin
water market and trading objectives and principles contained in Schedule 3 of the Act.
The objectives are:
(a)

to facilitate the operation of efficient water markets and the opportunities for
trading, within and between Basin States, where water resources are physically
shared or hydrologic connections and water supply considerations will permit
water trading; and

(b)

to minimise transaction cost on water trades, including through good information
flows in the market and compatible entitlement, registry, regulatory and other
arrangements across jurisdictions; and

(c)

to enable the appropriate mix of water products to develop based on water access
entitlements which can be traded either in whole or in part, and either
temporarily or permanently, or through lease arrangements or other trading
options that may evolve over time; and

(d)

to recognise and protect the needs of the environment; and

(e)

to provide appropriate protection of third-party interests. 19

The Basin water market and trading principles are set out in Appendix 5.
The ACCC has formulated its advice to contribute to the achievement of these
objectives and principles, and refers to them where they are particularly relevant to the
discussion.

17
18

19
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Section 20(e) of the Act;. For more information on the purposes of the Basin Plan, see Appendix 5.
The ACCC notes that the Act provides for the continued operation of provisions of interim and
transitional WRPs (for the remaining life of those plans) that are potentially inconsistent with Basin
Plan water trading rules—see section 2.1.3.
These are set out in clause 3 of schedule 3 of the Act.
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Matters the Basin Plan water trading rules can deal with

The Basin Plan water trading rules may deal with the trading or transfer 20 of tradeable
water rights between Basin states in relation to Basin water resources. This includes:
•

the terms on which tradeable water rights are traded

•

the processes by which tradeable water rights are traded

•

the imposition or removal of restrictions on, and barriers to, the trading
of tradeable water rights

•

restrictions on taking or using water from a water resource as a result of
the trading of tradeable water rights in relation to that water resource

•

the specification of areas within which particular tradeable water rights
may be traded

•

the availability of information to enable the trading of tradeable water
rights

•

the reporting of the trading of tradeable water rights.

However, the water trading rules are not able to deal with all matters relevant to the
development of an efficient trading regime. Section 2.2 discusses aspects of water
management that will influence the operation of markets but do not directly constitute
trading issues.
The ACCC has developed this advice on the basis that the Basin Plan water trading
rules can relate both to changes in the ownership of a tradeable water right and changes
in the location pertaining to a tradeable water right.
The ACCC notes that where a water access right is held independently of land, it still
needs to be linked to a trading zone or water source (i.e. a water access right is not a
right to extract water from any location). As such, changes in location (whether to a
different trading zone or water source) of a water access right are inherently relevant to
consideration of whether a trade should be permitted.

20

As noted in section 1.3, for simplicity, references to a ‘trade’ in this paper should be read as
meaning trade or transfer.
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Rights the Basin Plan water trading rules will apply to

The Basin Plan water trading rules are rules for the trade of tradeable water rights in
relation to Basin water resources. 21 Tradeable water rights are:
•

water access rights—rights conferred by or under a law of a state to hold
and/or take water from a water resource (see below)

•

water delivery rights—a right to have water delivered by an
infrastructure operator

•

irrigation rights—a right that a person has against an irrigation
infrastructure operator 22 to receive water that is not a water access right
or a water delivery right. 23

The term ‘water access rights’ is a broad term that includes the following types of
rights:
•

water access entitlement—a perpetual or ongoing entitlement, by or
under a law of a state, to exclusive access to a share of the water
resources of a water resource plan area

•

water allocation—the specific volume of water allocated to water access
entitlements in a given water accounting period

•

stock and domestic rights—this term is not defined in the Act but
generally refers to a right to capture or extract water for domestic and
(non-intensive) stock purposes 24

•

riparian rights 25

•

any other right in relation to the taking or use of water that is prescribed
by the regulations. 26

Water access rights can relate to different types of water resources—for example,
groundwater or surface water (including both water resources in regulated and
unregulated systems). 27 Where necessary, this advice draws these distinctions.

21

22
23

24
25

26

27

8

Item 12, ss. 22(1) and 26 of the Act: under s. 4, the term water resource is defined as:
(a) surface water or groundwater; or
(b) a watercourse, lake, wetland or aquifer (whether or not it currently has water in it) and
includes all aspects of the water resource (including water organisms and other components
and ecosystems that contribute to the physical state and environmental value of the water
resource).
For an explanation of this term, see chapter 8.
Note that the transformation of irrigation rights into individually held water access entitlements is a
matter for water market rules (see section 2.2.1 for more information).
See Appendix 3 of the water trading rules position paper.
The ACCC notes that riparian rights are not defined in Act. However, they are discussed in
section 3.5 of this advice.
No additional rights have yet been prescribed by regulations for the purposes of the definition of
water access rights.
See section 6.1 of this paper for an explanation of these terms.
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The ACCC also notes that water access rights are rights conferred by or under a law of
a state. 28 It is important to note that some types of rights that are included in the Act’s
definition of ‘water access rights’ are—currently—inherently not tradeable. For
example, many forms of stock and domestic rights are currently inherently not
tradeable. 29 This contrasts with water access rights such as New South Wales water
access licences, Victorian water shares, Queensland water allocations and South
Australian water access entitlements that are inherently tradeable, subject to particular
restrictions.
The ACCC’s rule advice is concerned with restrictions on the trade of water access
rights that are inherently tradeable, and does not seek to make a currently inherently
non-tradeable water access right tradeable. Where necessary to avoid doubt, the ACCC
rule advice has referred to ‘tradeable water access rights’ where the rule advice is
intended to apply to only those water access rights that are inherently tradeable. 30
The ACCC notes that ‘storage rights’ are not included in the definition of tradeable
water rights under the Act. 31 Similarly, a right to use water on land would not generally
fall within the definition of a tradeable water right. As such, the trade of these types of
rights cannot be directly addressed through the Basin Plan water trading rules. The
ACCC considers that where certain water rights or approvals are governed through
separate instruments or processes, holding, obtaining, trading or terminating these
rights should not be a condition for the trade of a water access right. However, this
position does not extend to implicit rights, which may include implicit storage rights
(or implicit use rights in many cases). 32
The ACCC notes that further unbundling of rights into various components by Basin
states would involve costs as well as benefits.

28
29
30
31

See s. 4 of the Act.
See section 3.5.
See section 3.4.
The Gwydir Valley Irrigators Association (GVIA) has raised concerns about storage rights
(position paper submission, p. 3):
In summary, the issue is that to temporary assign regulated water in
the Gwydir Valley (and GVIA believes in the other Northern Valleys
of NSW), it is necessary to hold a storage right in the headwater
storage.
In the Gwydir, that storage right is an implied right attached to the
Water Access Licence, and defined in the Gwydir Regulated Water
Sharing Plan .
Therefore, it is not possible for someone with a water works approval
and a use approval, but no water access licence to utilise the
temporary assignment market in the Gwydir, as they have no share of
the storage in Copeton Dam to hold that assigned water.

32

GVIA also raised concerns regarding extraction rights—see section 6.1 for a discussion of
restrictions within regulated systems.
Section 6.1 considers the role of extraction rights

Water trading rules: Final advice—March 2010

9

Who the Basin Plan water trading rules will apply to

The Basin Plan water trading rules will apply to the MDBA and other agencies of the
Commonwealth that:
must perform their functions, and exercise their powers consistently with, and in a
manner that gives effect to, the Basin Plan. 33

The Basin Plan water trading rules will also apply to:
•

the Basin Officials Committee 34

•

an agency of a Basin state

•

an operating authority 35

•

an infrastructure operator

•

the holder of a water access right

who must not:
(f)

do an act in relation to Basin water resources if the act is inconsistent with the
Basin Plan; or

(g)

fail to act in relation to Basin water resources if the failure to act is inconsistent
with the Basin Plan. 36

These obligations are also imposed on the same parties in relation to WRPs. 37
The ACCC notes that the Basin Plan water trading rules cannot, therefore, directly
regulate the conduct of some entities involved in the water market, for example water
market intermediaries. 38

33
34

35

Section 34 of the Act.
The Basin Officials Committee is established under clause 18 of the MDB Agreement and consists
of a chair and five other members, each of whom represents a different state contracting
government (i.e. any of the governments of New South Wales, Victoria, South Australia,
Queensland or the Australian Capital Territory).
An operating authority is:
(a)

an agency of a Basin state that has the function of managing a river
flow control work or a salinity work (whether or not the function is
carried by another person under a licence, contract or other
arrangement with the agency); or
(b) a person who has the function of managing a river flow control work
or a salinity work (whether or not the function is carried out by
another person under a licence, contract or other arrangement with the
person).
36
37
38
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Section 35 of the Act.
ibid., ss. 58 and 59.
For a discussion on the role of water market intermediaries, see section 5.5 of this paper.
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Enforcement of the Basin Plan water trading rules

The MDBA can enforce the Basin Plan water trading rules by: 39
•

applying to a Court 40 for an injunction where a person has engaged, is
engaging or is proposing to engage in conduct that would constitute a
contravention 41

•

applying to a Court for declarations that a person has committed a
contravention 42

•

accepting an undertaking which can be enforced through a Court, where
the appropriate enforcement agency considers conduct constituted a
contravention. 43

The MDBA may also issue an enforcement notice where it is satisfied that a person has
contravened, is contravening or is likely to contravene the Basin Plan.
Enforcement notices may also be given where the MDBA is satisfied that a person has,
will or is likely to engage in conduct (or omit to perform an act) that was, is or would:
•

be inconsistent with the Basin Plan or a WRP

•

prejudice the effectiveness of the implementation of the Basin Plan or a
WRP

39

40

41

Sections 136 and 137 of the Act. The Act designates the MDBA as the ‘appropriate enforcement
agency’ for contraventions of Part 2 (which includes ss. 34 and 35) or regulations made for the
purposes of Part 2.
Court is defined as the Federal Court of Australia, the Federal Magistrates Court (except for
proceedings against a State) or a ‘court of a State or Territory that has jurisdiction in relation
matters arising under this Act’ (see ss. 138 and 139).
Under ss. 140 to 143 of the Act, injunctions can:
•
•
•
•
•

42
43

be prohibitory (restraining a person from engaging in such conduct)
in which case the court can also order that the person do something
(e.g. repair damage to Basin water resources)
be mandatory (requiring a person to do something where failure to do
this thing would be a contravention)
require the implementation of a program for compliance with the Act,
the regulations, the water charge rules or the water market rules
disclose information to correct or counter the effect of a contravention
require corrective advertising to correct or counter the effect of a
contravention.

The court may grant an interim injunction before deciding on an application for any of the above
injunctions restraining a person from engaging in conduct, or requiring a person to do an act or
thing.
Sections 144 and 145 of the Act.
See s. 163 of the Act—note, that there is no requirement to keep a public register of these
undertakings although the undertaking may be published on the MDBA website,
www.mdba.gov.au.
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•

have an adverse effect on the effectiveness of the implementation of the
Basin Plan or a WRP. 44

The MDBA may, through an enforcement notice, direct a person to take action for the
purposes of ensuring the conduct or omission of the kind giving rise to the enforcement
notice is not repeated in the future. 45 The MDBA may also direct a person to remedy
any adverse consequences of the conduct or omission on the health or availability of
Basin water resources, including through a direction to a person not to exercise their
water access right, irrigation right or delivery right. 46
A person who fails to comply with an enforcement notice may be subject to a civil
penalty of 600 penalty units. 47 A penalty unit is currently $110, which equates to a
maximum pecuniary penalty of $66 000 for individuals and otherwise $330 000. 48
The MDBA would be required to apply to a Court for an order that the person pay the
pecuniary penalty. 49
The water trading rules can provide that a person who suffers loss or damage as a result
of a contravention of the rules may recover this amount by an action against the person
contravening the rules or involved in the contravention. 50 The ACCC considers that
such provisions may be appropriate in many cases. In particular, where a Basin Plan
water trading rule would directly affect the consideration of an application to trade a
tradeable water right (as opposed to a more general indirect information or reporting
requirement), such a right of private action may be appropriate.
As such, the ACCC considers that Basin Plan water trading rules should include
provisions for affected persons to recover damages or loss where there are
contraventions of rules made reflecting the ACCC’s rule advice in chapters 3 to 8 (but
not 9). However, the ACCC notes that the appropriateness of such provisions will
depend upon the precise drafting of the substantive Basin Plan water trading rule.

44
45
46

47
48
49

Section 165 of the Act.
Section 165(2) of the Act.
Section 165(3) of the Act. For example, where a person has acted inconsistently with a WRP by
extracting more water than they are entitled to, the MDBA may direct them to not extract or sell an
equivalent amount of water in a subsequent season, which they would otherwise be entitled to.
Section 166 of the Act.
Through the operation of s. 147(3) of the Act.
Note that such pecuniary penalty orders cannot be sought in relation to ‘Ministers,
officers/employees of the Crown and Commonwealth or State agencies’—see ss. 12 and 147(note)
of the Act. Section 4 of the Act contains an expansive definition for an agency of a state and/or the
Commonwealth. All entities included in the s. 4 definition are shielded from pecuniary penalty
orders, with the exception of:
•
•

50
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a company in which the state/Commonwealth (or a
state/Commonwealth body corporate) has a controlling interest
a body established or appointed for a public purpose by or under a law
of a State (including local government) which operates primarily on a
commercial basis.

Section 26(5) of the Act.
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The ACCC’s advice will not address the issue of the enforcement of the Basin Plan as
this is the role of the MDBA under the Act. However, in proposing that a rule should be
included in the Basin Plan water trading rules, the ACCC has considered the likelihood
that such a rule could be enforced (see section 2.3).
2.1.2. The role of WRPs in water trading
WRPs, developed by Basin states and accredited by the Minister, 51 are intended to give
effect to the Basin Plan. 52 This should not, however, be interpreted as implying that the
Basin Plan only has effect as implemented by WRPs. The Basin Plan will have effect
as an instrument in its own right. As noted in section 2.1.1, a range of entities are
required to act consistently with the Basin Plan.
The Basin Plan will set out the requirements that a WRP must comply with if it is to be
accredited or adopted under the Act. 53 This part of the Basin Plan must include
requirements relating to a number of matters, including:
(g) the circumstances in which tradeable water rights in relation to the water
resource plan area may be traded, or transferred, and the conditions applicable
to such trades or transfers. 54
[…]
The requirements in relation to the matters referred to in paragraph (g) must
contribute to achieving the Basin water market and objectives and principles
that are set out in Schedule 3. 55

It is clear that the Act provides for water trading matters to be addressed through WRPs
(as well as the Basin Plan itself). 56
The ACCC considers that WRPs should include water trading rules that deal with
matters specific to particular water resources. By contrast, the Basin Plan water trading
rules will apply across the MDB. 57

51

52

53
54
55

56

57

The minister may accredit a WRP prepared by a Basin state under the procedures set out in s. 63. If
a Basin state does not give the MDBA a WRP for an area located in that Basin state under s. 63, or
the MDBA decides not to accredit a WRP given to the MDBA by a Basin state because it is not
consistent with the Basin Plan, the minister may request the MDBA to prepare a WRP under s. 68
of the Act. A WRP developed by the MDBA under s. 68 may be adopted by minister under s. 69 of
the Act.
Parliament of Australia, Water Bill 2007, revised explanatory memorandum, paragraph 103, clause
55.
Section 22, item 11 of the Act.
ibid., s. 22(3)(g).
ibid., s. 22(3). The Basin Plan must include requirements in relation to the circumstances outlined
in s. 22(3)(g), not simply a requirement that the WRP deal with these matters.
See s. 22(1), item 11, and s. 22(3) of the Act. The ACCC does not have a formal role in advising on
these requirements, which will be included in item 11 of the Basin Plan.
The ACCC notes that the Act provides for the continued operation of provisions of interim and
transitional WRPs (for the remaining life of those plans) that are potentially inconsistent with Basin
Plan water trading rules—see section 2.1.3.
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For these reasons, the ACCC’s advice relating to water access right location matters
(chapter 6) contains a number of recommendations to the MDBA to consider
incorporating particular approaches into the Basin Plan requirements for WRPs, rather
than proposing the development of Basin Plan water trading rules. In particular, the
ACCC has made recommendations to the MDBA in relation to WRP requirements in
relation to trade within regulated systems (6–B and 6–C), trade within unregulated
systems (6-J(ii), 6–K and 6–L), trade between regulated and unregulated systems (6-N),
trade within groundwater systems (6–Q and 6–R), trade between surface water and
groundwater (6–U) and farm dam trade (6–V and 6–W).
Flexibility of WRP trading rules and Basin Plan water trading rules

The MDBA must review the Basin Plan every 10 years. The MDBA must also review
the Basin Plan if the minister or all Basin states request the MDBA to do so.
The Act also sets out detailed consultation requirements where an amendment to the
Basin Plan is proposed, including allowing eight weeks for submissions on proposed
amendments. 58
The ACCC recognises that amendments to Basin Plan water trading rules must comply
with the requirements set out in the Act. In contrast, accrediting a substantive
amendment to a WRP requires only an application from the relevant Basin state and a
decision from the minister on the advice of the MDBA. 59 For this reason, the ACCC
considers that many aspects of water trading, particularly in relation to location matters
or areas where knowledge is developing rapidly, are better suited to WRPs. 60 As such, a
number of the ACCC’s recommendations are for the MDBA to consider certain
requirements for WRPs. 61
2.1.3. Consistency of trading rules throughout the MDB
Interaction between Commonwealth water legislation and state laws

Basin states have recognised the primacy of the Basin Plan in relation to the matters it
covers as provided for in the Act. 62
The Act does not provide for the ACCC to assess state rules for consistency with the
Basin Plan water trading rules. However, the Basin Plan water trading rules will
operate concurrently with trading rules in WRPs. Furthermore, a WRP will only be

58
59
60

61
62
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See subdivision F, Division 1, Part 2 of the Act.
See s. 65 of the Act.
The ACCC notes that proposed amendments to s. 33 of the Act, under the Australian Capital
Territory and Other Legislation Amendment (Water Management) Bill 2009 would, if enacted,
provide that the Basin Plan (and therefore the water trading rules), and WRPs prepared by the
Authority and adopted by the minster, may make provision in relation to a matter by applying,
adopting or incorporating any matter contained in an instrument or other writing as it is in force
from time to time.
See the previous subsection, and section 2.3.2.
COAG, Agreement on Murray–Darling Basin Reform, 3 July 2008, clause 3.2.1, available at
www.coag.gov.au, viewed 20 January 2010.
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accredited if it is consistent with the relevant Basin Plan (including the Basin Plan
water trading rules) and if it meets the requirements for accreditation set out in the
Basin Plan. 63 The minister accredits WRPs on the advice of the MDBA. The ACCC
also notes that when made, the Basin Plan (including its trading rules) will be a
legislative instrument 64 and will therefore also be Commonwealth water legislation. 65
The Commonwealth water legislation is not intended to exclude or limit the concurrent
operation of any law of a Basin state. 66 However, where there is a direct inconsistency
between a provision of the Commonwealth water legislation and a provision of a law of
a referring state, 67 the Commonwealth provision will generally prevail. 68
Transitional and interim WRPs

While any new WRPs must be consistent with the relevant Basin Plan to be accredited,
the Act provides for the continued application of transitional and interim WRPs
following the commencement of the Basin Plan. The implications of this are that
initially even the Basin Plan water trading rules will not apply uniformly throughout the
MDB because the Act will allow interim and transitional WRPs to operate until their
prescribed expiry date (as late as 2017). 69
Existing WRPs listed in Schedule 4 of the Act (along with any instruments made under
or for the purposes of these plans) are taken to be accredited by the minister, even if
they are not consistent with the Basin Plan. These are termed ‘transitional water
resource plans’. They are only considered transitional WRPs under the Act to the extent
that they deal with the matters listed in s. 22(1) (the mandatory content of the Basin
Plan), which includes rules for the trade of tradeable water rights. Transitional WRPs
cover a significant percentage of the MDB’s water rights (by volume) and are due to
expire in various stages from 2012 to 2017.
The New South Wales Irrigators’ Council (NSWIC) submitted:
NSWIC has submitted on multiple occasions that there is no transitional water resource
plan pursuant to the Act identified (or, in our submission, identifiable) in Victoria. With
no plan identified or identifiable, it is clearly no[t] possible to state an expiration date.
In light of this, it is clearly incumbent on the ACCC to provide full and accurate advice
to the MDBA on a matter material to the design and implementation of the Water
Trading Rules.

63

64
65
66
67
68

69

These requirements form part of the mandatory content of the Basin Plan: see item 11, s. 22(1) of
the Act. See also section 2.3.2 of this paper.
Section 33(1)(a) of the Act.
Section 250A of the Act.
Section 250B(1) of the Act.
As defined in s. 18B of the Act.
Commonwealth water legislation will not apply to matters declared by a state law to be excluded
matters unless overriding Commonwealth regulations are made. See Part 11A of the Act.
See s. 241(3) and Schedule 4 of the Act. Transitional WRPs for WRP areas in Victoria may be
prescribed by regulations made for the purposes of s. 241(1)(b), and may have an expiry date later
than 2017.
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The ACCC again notes that transitional WRPs for Victoria may be prescribed by
regulations made by the Commonwealth for the purposes of s. 241(1)(b) of the Act, and
may have an expiry date later than 2017. 70
WRPs developed by a state on or after 25 January 2007, and before the Basin Plan first
takes effect, are also taken to be accredited by the minister, even if they are not
consistent with the Basin Plan. These are termed ‘interim water resource plans’. Again,
they are only considered interim WRPs under the Act to the extent that they deal with
the matters listed in s. 22(1) (the mandatory content of the Basin Plan). Interim plans
cease to apply at the end of 2014 or five years after they are made, whichever is later.
Both transitional and interim WRPs have a unique status and should be considered
distinct from WRPs developed after the commencement of the Basin Plan.
As such, any restrictions on, or barriers to, the trade or transfer of tradeable water rights
set out in an interim or transitional WRP will be taken to be accredited by the minister
and will prevail, even if they are inconsistent with the water trading rules incorporated
into the Basin Plan. 71
The Gwydir Valley Irrigators Association (GVIA) submitted that it:
… remains very concerned that these draft rules will not be evenly applied across all the
Basin States, and believes this represents a considerable failure in the water planning
process. 72

The National Irrigators Council (NIC) submitted:
… we cannot abide a situation whereby rules purportedly for all, exclude a significant
number. Our concerns relate specifically to the fact that, at this point in time, Victoria
has failed to nominate the instruments that will make up its transitional water resource
plans for the purposes of the Water Act 2007.
It remains our submission that this, coupled with the fact that transitional or interim
water resource plans will override the Basin Plan in the event of a conflict between the
two, could lead to the situation where these trading rules cannot be applied equally all
over the Basin.
[…]
We note that the ACCC is ‘limited to providing advice within the given legislative
framework’, however this should not preclude the ACCC from making a clear statement
to the Murray Darling Basin Authority—and the Commonwealth—that these proposed
rules will be worthless unless they apply across all jurisdictions. 73

Murrumbidgee Irrigation (MI) submitted:
It is essential that there be consistent application of the trading rules across the Basin.
This principle is central to Federal involvement in water reform and more generally to
the application of Federal laws to Australian citizens. The ACCC clearly acknowledges

70
71
72
73
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See note above, repeated from note 69 in the ACCC water trading rules draft advice (p. 17).
Section 245(3) of the Act.
GVIA, draft advice submission, p. 3
NIC, draft advice submission, p. 2
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that application of the trading rules will be fundamentally inconsistent, yet seems
unprepared to provide advice to the MDBA on how to remedy the situation. The current
ACCC advice is completely unacceptable to MI. 74

The ACCC notes that the NSWIC submitted:
… it [the ACCC draft advice] is inherently contradictor, viz:
‘The Basin Plan water trading rules will apply across the MDB’
and yet
‘the trading rules … will apply … unless inconsistent with an interim or
transitional water resource plan’. 75

The ACCC note that the first extract quoted by the NSWIC was written in the context
of the general geographic applicability of Basin Plan water trading rules, compared to
water trading rules in WRPs which are, by definition, constrained to WRP areas.
The ACCC issues paper, 76 position paper, 77 and draft advice specifically noted the
potential for inconsistent provisions within an interim or transitional WRP to prevail
over a Basin Plan water trading rule. 78
While the ACCC considers that the development of an efficient water trading regime
across the MDB would be best served by the development of water trading rules that
are consistent across the MDB, the ACCC notes that the status of interim and
transitional WRPs is a function of the Act. The ACCC’s advice on the development of
Basin Plan water trading rules is made in light of the framework established by the Act.
The ACCC also notes that upon the expiration of interim and transitional WRPs, all
provisions within accredited WRPs must be consistent with the relevant Basin Plan. As
noted in the issues paper, 79 the relevant Basin Plan is not necessarily the current
Basin Plan. Instead, the relevant Basin Plan is the one in effect:
•

two years before the proposed water resource plan is given to the
minister by the MDBA for accreditation, or

•

when the first Basin Plan takes effect (where the proposed water
resource plan is given to the minister by the MDBA for accreditation
within two years of this occurring). 80

The ACCC remains of the view that there is merit in applying Basin Plan water trading
rules wherever possible in the MDB, even if they are not initially operating throughout
74
75
76
77
78

79
80

MI, draft advice submission, p. 1.
NSWIC, draft advice submission, p. 2.
See section 3.4.1 of the ACCC water trading rules issues paper—March 2009.
See section 2.1 of the ACCC water trading rules position paper—September 2009.
See section 2.1.3 and—in relation to the 4% limit in particular—section 4.3.4 of the ACCC water
trading rules draft advice—December 2009.
See section 3.3.1.1 of the ACCC water trading rules issues paper—March 2009.
Section 56(2) of the Act.
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the whole MDB. However, it notes again that the preferable scenario would be the
consistent application of Basin Plan water trading rules across the MDB. 81 The ACCC
also notes that issues relating to transitional and interim WRPs also apply to other parts
of the Basin Plan, including SDLs.

2.2. Framework for an efficient trading regime
The Basin Plan water trading rules will not apply to all entities involved in water
trading 82 or to all matters relevant to the development of an efficient water trading
regime across the MDB.
The ACCC acknowledges that the ability to effectively manage trade is therefore
influenced by matters other than the water trading rules. The following is an overview
of other key water management considerations relevant to the development of an
efficient water trading regime, with references where relevant to more specific
considerations in later chapters.
This section discusses a framework for the development of an efficient trading regime.
In particular, this section highlights five key aspects of such a framework:
•

clearly defined property rights

•

a resource cap or limit

•

addressing externalities and third party interests

•

appropriate transaction costs and charges

•

availability of information.

2.2.1. Clearly defined property rights
Clearly defined property rights are critical to an efficient trading regime and to water
management more generally. Water poses particular challenges in this regard due to the
difficulty in ensuring the excludability 83 of rights. Clearly defined and excludable
property rights are also critical to the ability to ensure appropriate protection of third
party interests. The ACCC recognises a number of issues that could be addressed, other
than through Basin Plan water trading rules, to improve the clarity and excludability of
property rights.

81

82
83

18

A further discussion on this point is contained in chapter 4, in relation to the application of the
4 per cent limit in Victoria.
Sections 34 and 35 of the Act.
A good or service is said to be excludable when it is possible to prevent people who have not paid
for it from having access to it.
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Unbundling of water rights

A key feature of water reform to date has been the commitment to separate water
access from land 84 and, more recently, from water use approvals, works approvals and
water delivery rights. 85
Where unbundling has occurred (particularly in regulated surface water systems and for
use approvals), significant gains have been made in trading opportunities and in
providing water users with greater flexibility to manage their water access, water use,
delivery and landholding needs. Section 3.3 considers how to avoid trading restrictions
jeopardising these gains by unnecessarily linking the ability to trade an unbundled
water access right to a separate nominally unbundled right. Similarly, where water
access rights are tied to a specific purpose, water markets may be unnecessarily
fragmented (see section 3.4).
As noted elsewhere, 86 further unbundling of water-related rights could potentially
expand trading opportunities and/or provide more appropriate protection for third party
interests when trade takes place. Chapter 6 discusses some of these unbundling
possibilities, particularly for trade in systems other than regulated surface water
systems.
The ACCC acknowledges, however, that unbundling is not without cost.
While unbundling can greatly simplify the assessment of trade applications, it may
also increase the complexity of transactions involving more than one unbundled right.
Therefore, the likely benefits of further unbundling (which can be substantial) must be
assessed against the likely costs.
The ACCC also notes the NWC’s recommendation in its 2009 biennial assessment:
The Commission recommends that the feasibility and benefits of further unbundling
including in unregulated surface water and groundwater systems, should be considered
in all states, and where jurisdictions decide against further unbundling the reasons for
that decision should be published. 87

Water Market Rules 2009

The Basin Plan water trading rules are part of a broader package of reforms under the
Act aimed at improving water market outcomes. As part of this package of reforms, the
ACCC recently provided advice to the minister on the making of water market rules. 88

84
85

86

87
88

COAG, Water reform framework, 1994, attachment A, cl. 4(a).
As discussed in chapter 7, water delivery rights are employed by infrastructure operators as a
vehicle for the collection of infrastructure access charges independently of water availability, more
so than to manage delivery constraints.
Price Waterhouse Coopers, National Water Initiative Water trading study, Department of the Prime
Minister and Cabinet, Canberra, 2006, pp. 53–63.
NWC, position paper submission, p. 2; 2009 Biennial assessment, recommendation 7.2.
See the ACCC publication, Water market rules—ACCC advice to the Minister for Climate Change
and Water, available on the Department of the Environment, Water, Heritage and the Arts website
(www.environment.gov.au); viewed 19 January 2010. For information on the ACCC’s advice on
the water charge rules, see section 2.2.4.
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The purpose of the Water Market Rules 2009 (water market rules) is to free up the trade
of water access rights within the MDB. The rules allow this by preventing operators
from taking actions that prevent or unreasonably delay an irrigator from ‘transforming’
their share of the water entitlements held on their behalf by operators into separately
held (clearly defined) water access entitlements. 89 The water market rules came into
full effect on 1 January 2010.
Adequate monitoring of compliance with extraction conditions

The integrity of property rights partly depends on the ability to monitor and check
compliance against the right.
Water access right holders can have the security of their right eroded through the
unauthorised extraction of water by others. Unmetered or inaccurately metered
extraction can obviously lead to negative third party impacts for other water users, as
well as for the environment. Section 3.11 discusses issues relating to metering.
Extraction in excess of prescribed pumping rates, or outside prescribed pumping times,
can also significantly affect third parties and make it very difficult to give effect to
particular types of water trades. This is particularly relevant for unregulated systems
(see section 6.2) and groundwater systems (see section 6.4). 90
Taking of water other than through a volumetric water access right

To the extent that water extraction or interception can take place without a water access
right with a volumetric limit (e.g. for stock and domestic purposes—see section 3.6),
water markets could be considered to be incomplete and water access rights less secure.
The ACCC notes that, all else being equal, the creation of additional water access rights
for a particular water resource necessarily reduces the reliability of existing water
access rights of the same or lower priority class, with a corresponding effect on the
market value of those rights. 91 The ACCC considers that wherever possible new water
requirements in fully allocated systems should be sourced from the existing market
(i.e. by purchasing water from existing right holders). This ensures that the price of
water more accurately reflects its true value and that opportunities for trading are
expanded.
2.2.2.

Addressing externalities and third party interests

Minimising externalities and providing appropriate protection for third party interests is
underpinned by the clear definition of property rights (section 2.2.1) and the
establishment of a resource cap (section 2.2.3).
However, a number of specific cases of externalities warrant further discussion.

89
90
91
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The trade of water entitlements under ‘irrigation rights’ is considered in chapter 8.
For information on metering, see section 3.11.
Similar concerns arise with the conversion of water access rights from one priority class to another.
See section 3.9.
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Potential for environmental impacts

The ACCC considers that water trading should operate within environmental and
physical bounds (see section 3.7 and chapter 6). Where there are potential
environmental impacts arising from the use of water on land, these are generally
addressed through water use approvals (see section 3.4).
For other potential environmental impacts from water trading (and water use more
generally) the ACCC notes there are a number of mechanisms available to ensure
environmental water requirements are provided.
First, there is ‘planned environmental water’ or ‘rules-based water’, which establishes
minimum flows and capacity constraints to ensure that the Murray–Darling system is
operated within these environmental constraints.
Second, environmental managers are now entering the market to purchase water to
provide environmental flows. 92 The ACCC believes that environmental water
managers, and the water access rights that they hold, should be treated no differently by
water trading rules than other water users and their water access rights (see section 3.4).
These processes are intended to ensure that the environment’s needs are appropriately
provided for.
The ACCC notes that water quality and pollution issues are addressed through other
aspects of the Basin Plan and Basin state legislation, rather than being directly
regulated by water trading rules.
Structural adjustment

The Australian Bankers’ Association (ABA) submitted that it:
Agrees that there should not be a limit on the volume of trade out of an area. However
the ABA is of the view that adjustment issues need to be managed [and] is unaware of
any specific mechanisms being put in place to manage this issue. 93

Similarly, the ACCC does not consider the imposition of trading restrictions as an
appropriate mechanism to address structural adjustment concerns. This issue is
discussed further in chapter 4 (in the context of the 4 per cent limit).
The ACCC notes that there is some concern regarding the scale of government water
purchases and the potential for these to contribute to rapid structural adjustment.
The Victorian Farmers Federation (VFF) submitted:
VFF does not support Government and/or urban water authorities entering the market to
secure additional water for the environment. Trading and market rules must not allow
distortion in the market, including those that may arise from Governments entering the
market. 94

92
93
94

The issue of government water purchases is considered below.
ABA, draft advice submission, p. 2.
VFF, draft advice submission, p. 4.
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The VFF Sunraysia branch submitted:
The branch demands that the retention of water, being a general economic and social
imperative, be funded by government … . The state government could pay irrigators the
federal buyback benchmark prices for their water tagging it long term for agricultural
use only. 95

Government participation in the market should—in the opinion of the ACCC—be
governed by the same water trading rules as other participants. In particular, the ACCC
considers that the water trading rules should prevent specific restrictions on the
ownership and trade of water access rights based on the characteristic of a particular
class of entity, including environmental water-holders (see section 3.1).
The ACCC also notes that issues associated with the Australian Government’s purchase
of water for the environment are being considered as part of the Productivity
Commission’s inquiry into market mechanisms for recovering water in the MDB. 96
Operation of storages and other river flow operations

The operation of storages and other infrastructure can influence not only the ability to
trade and/or carry over water, but also the ability for water (traded or not) to be
delivered.
For systems served by multiple storages, operators face the task of managing the
allocation of water between storages with different efficiencies (in terms of losses to
evaporation and seepage), to ensure environmental requirements are met while taking
into account likely demand patterns, inflow levels and the risk of spills. For example,
operators can release water through the Barmah Choke to hold in downstream storages
to mitigate capacity constraint problems later in the season.
Infrastructure operators manage storages to minimise losses and maximise allocations
and delivery possibilities. Trade of water access rights has the potential to require a
change in the way a system is operated due to, for example, changed delivery location
or demand patterns. This may cause increased losses or changes to the ability to deliver
water to other users. However, this issue is not isolated to traded water, but relates to
any changes in on-farm operation that would require changed delivery patterns.
Infrastructure operators must also consider the balance between providing water for
extractive use today versus storing water to ensure there are adequate reserves (for both
extraction and delivery purposes) in future seasons. These considerations are relevant
to carryover (discussed in section 3.10) and the treatment of transmission losses
(discussed in section 6.1).
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VFF Sunraysia branch, draft advice submission, p. 4.
The Productivity Commission’s draft report was released on 9 December 2009: Productivity
Commission, Market mechanisms for recovering water in the Murray–Darling Basin, viewed 19
January 2010, http://www.pc.gov.au/projects/study/water-recovery/draft .
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The South Australian Government noted the interaction between river operation
decisions and water trade, citing the example of the MDBA water liaison committee
which advises the River Murray Water Committee and Basin Officials Committee. 97
2.2.3. Resource cap / limit
The Act requires that the Basin Plan must include:
The maximum long-term annual average quantities of water that can be taken, on a
sustainable basis, from:
•

the Basin water resources as a whole; and

•

the water resources, or particular parts of the water resources, of each water
resource plan area. 98

The sustainable diversion limit (SDL) will limit the volume of water that can be taken
from Basin resources. Setting a limit or cap on take is critical to ensuring the integrity
of water access rights and trading of these rights in the longer term.
In November 2009, the MDBA released an issues paper on the development of SDLs
for the MDB. 99 The SDL issues paper outlined possible approaches to establishing
SDLs across the MDB.
The resource cap in the context of trade

The approach to setting a resource cap (the SDL) will require consideration of
implications for water trading. These two aspects of the Basin Plan are inherently
linked. Due to the short timeline available in developing the Basin Plan, the process of
developing water trading rules advice and determining the SDL are running
concurrently. While the ACCC’s advice to the MDBA does not extend to advice on
determining the SDL, the ACCC notes there are a number of considerations relevant to
water trade.
The ACCC considers that SDLs and other government policy programs, rather than
trading restrictions, are a more appropriate tool to address overuse and overallocation 100
(refer to section 3.8 for a more detailed discussion).
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South Australian Government, draft advice submission, p. 8.
Section 22, item 6, of the Act
MDBA, Issues Paper – Development of Sustainable Diversion Limits for the Murray–Darling
Basin, November 2009.
Section 4 of the Act states:
overallocation: there is an overallocation for a water resource plan
area if, with full development of water access rights in relation to the
water resources of the area, the total volume of water able to be
extracted by the holders of water access rights at a given time exceeds
the environmentally sustainable level of take for those water
resources.
overuse: there is an overuse for a water resource plan area if the total
volume of water actually taken for consumptive use from the water
Footnote continues on next page.
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Depending on how SDLs are set (both the approach used and the spatial and temporal
scale), they may need to be adjusted to reflect trades from one area to another where
these two areas are subject to different SDLs. In the regulated surface water system,
this may be very similar to the current accounting against the Basin Cap (which applies
to usage from surface water resources). However, it may be more complicated when
considering trade between water sources (such as groundwater to surface water).
This will especially be the case if the SDL is expressed in different ways for the two
water sources. The ACCC considers it essential that the SDL is implemented to allow
accounting for trade across different water systems, to avoid creating an unnecessary
barrier to trade (refer to sections 6.4 and 6.5 for a discussion of this issue as it relates to
groundwater trade and trade between groundwater and surface water).
The resource cap and environmental water purchases

The SDL issues paper indicates that held environmental water, such as water access
entitlements held by the Commonwealth Environmental Water Holder (CEWH), used
to contribute to the Basin Plan’s environmental watering plan will not be confined by
the SDL:
SDLs are required to limit the take from water resources to a level that does not
compromise the ‘environmentally sustainable level of take characteristics’ of those
resources. Because the use of environmental water in accordance with the
environmental watering plan will not compromise the ‘environmentally sustainable
level of take characteristics’ of a water resource, it will not be take that is limited by the
SDL. The Commonwealth Environmental Water Holder is an example of an entity that
must use its water holdings in accordance with the environmental watering plan …
There are likely to be entities other than the Commonwealth that hold environmental
entitlements (e.g. Basin States), and they may be required to use those entitlements in
accordance with the environmental watering plan….and [such use] would not be take
limited by the SDLs.

While the exact method for establishing and implementing SDLs is not yet settled, the
ACCC notes in particular the discussions in sections 3.4 and 3.8 of this paper as
relevant.
The ACCC also notes the potential for ongoing environmental water purchases to
impact on other water access rights in a given WRP area depending upon how usage
against water access rights held for environmental purposes is treated in the SDL.
The ACCC considers it important in the context of SDLs to ensure that any ongoing
trade between environmental and consumptive users is managed to ensure appropriate
protection of third party interests. If, for example, an environmental water holder

resources of the area at a given time exceeds the environmentally
sustainable level of take for those water resources.
Note: An overuse may arise for a water resource plan area if the area
is overallocated, or if the planned allocation for the area is
exceeded due to inadequate monitoring or accounting.
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chooses to sell (or buy) water access rights, 101 the mechanism for adjusting SDL(s) to
reflect a trade would need to be carefully considered. This is because such a trade
would increase (or decrease) the volume of water access rights for which take is limited
by the SDL and the reliability of other users’ water access rights may be negatively (or
positively) impacted.
Overallocation and ‘sleeper’ / ‘dozer’ water access rights

There is some concern among stakeholders that enabling trade or removing restrictions
on the trade of ‘sleeper’ or ‘dozer’ licences 102 will result in greater utilisation of these
rights, with negative impacts on water availability for more frequently used water
access rights. In the ACCC’s view, preventing trade in areas with sleeper and dozer
licences would not be an appropriate protection of these third party interests. The
ACCC considers that water trading rules should not distinguish between water access
rights based solely on their historical use.
Concerns regarding overuse and overallocation are a matter for SDLs and other policy
tools. Water trading rules must recognise the rights on issue as they currently are.
The ACCC advice does not seek to limit Basin states from issuing new water access
rights, 103 nor from acquiring or cancelling rights, if they seek to address over-allocation
or ‘re-scale’ broad categories of water access rights. The ACCC believes that the Basin
Plan water trading rules should relate to the trade of water access rights on issue, and
that trading restrictions should not be employed to address overallocation (refer to
section 3.8 for a discussion of overuse and overallocation).
The National Farmers’ Federation (NFF) submitted that:
… any adjustment to the balance between consumptive and environmental water uses
must be via the acquisition of water from willing sellers. Any attempt to make this
adjustment by varying the reliability attached to those water rights must attract
appropriate compensation under NWI risk assignment for a change of government
policy. 104

The ACCC notes that risk assignment matters will be addressed in the Basin Plan and
are also set out in Part 2, Division 4 of the Act.
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The Australian Government has committed $3.1 billion over 10 years to purchase water in the
MDB. The ACCC notes that CEWH purchases will therefore extend well past the inception of the
Basin Plan and establishment of the SDL.
Section 106, Part 6, Division 1 of the Act, while specifying particular conditions that must be
fulfilled, allows the CEWH to ‘dispose of water or Commonwealth environmental water holdings.’
A sleeper right (or licence) is a right that is not in use, while a dozer right (or licence) has only
been used intermittently.
Note that issuing new water access rights, all else being equal, decreases the reliability of existing
rights for the same water source, but where Basin states have formed the view that a resource is not
yet fully allocated (and thus could ensure compliance against an SDL), they may elect to issue new
water access rights.
NFF, draft advice submission, p. 5.
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2.2.4. Appropriate transaction costs and charges
Administrative costs of enabling trade

The administrative processes involved in maintaining a functional market can be
substantial. The ACCC recognises that the complexity of the trading processes (and
costs incurred) needs to be assessed against the likely benefits. For example, in
regulated surface water systems, where the number and volume of trade is high, a more
complex trading system can be justified. However, in a small tributary with few water
users, the administrative costs of running a complex market may not be justified.
In the latter case, individual assessments of trade may be more appropriate. The ACCC
advice has considered the likely administrative costs when deciding on the
appropriateness of a Basin Plan water trading rule in a particular matter. This is
particularly relevant to discussions in chapter 5 (trade approval processes) and
chapter 6 (trade in unregulated surface water systems, groundwater systems and farm
dam water access rights).
Charges and fees as a disincentive to trade

To the extent that charges and fees are too high or do not reflect the cost of the service
they relate to, they may act as a disincentive to trade and prevent the market from
operating efficiently.
The ACCC is concerned by any charges that unreasonably restrict or distort trade.
State Water raised concerns about its ability to recover usage charges from interstate
trades:
… when a purchaser does not have an account with State Water, State Water recovers
the usage charge from the seller at the point of transaction.
… this issue arises only in the presence of interstate trade. 105

In response to State Water’s comments, to the extent that a charge on water allocation
trade does not represent the cost to State Water of giving effect to that trade, then the
charge may be viewed as distorting water markets. The imposition of a ‘usage charge’
where the end user is outside NSW is a matter for State Water and its customers in the
first instance. The ACCC also notes that a reliance on variable charges when costs are
largely fixed, will lead to revenue shortfalls in times of relative water scarcity that are
not due to the presence of interstate trade.
The ACCC remains of the view, that as the Act specifically provides for the regulation
of charges through the creation and application of water charge rules, such charges are
more appropriately regulated through water charge rules, rather than the water trading
rules. The ACCC recently provided advice to the minister on a range of water charge
rules (as discussed below).

105
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State Water, draft advice submission, p. 1.
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The issue to which State Water is referring may relate to costs associated with its bulk
water supply activities. As a result, the ACCC considers this a part of State Water’s
current state regulatory arrangements 106 and, when they are given effect, the water
charge (infrastructure) rules.
Water Charge (Termination Fees) Rules 2009

When imposed in relation to the sale of water access rights, termination fees can deter
otherwise efficient trades and/or transfers. The ACCC has recently provided advice to
the minister about the making of water charge rules dealing with termination fees. 107
The Water Charge (Termination Fees) Rules 2009 have been made by the minister and
commenced in their entirety on 1 September 2009. The rules cap the termination fee (at
a multiple of 10 times the total network access charge) that can apply when an irrigator
terminates access to an IIO’s irrigation network, including where they surrender a
delivery right in relation to an irrigation network. 108
Water (infrastructure) charge rules

The ACCC has also recently provided advice to the minister about the making of water
charge rules dealing with infrastructure charges, the water charge (infrastructure) rules.
These rules will relate to charges levied by IIOs and bulk water operators.
On 26 June 2009 the ACCC provided its final advice on the water charge
(infrastructure) rules to the minister. 109 On 14 September 2009 the minister wrote to the
ACCC requesting further advice, including draft rules, in relation to the accreditation of
state agencies by the ACCC under the water infrastructure charge rules. The ACCC
submitted its advice to the minister in February 2010.
The water charge (infrastructure) rules, if made by the minister, will contribute to
achieving the Basin water charging objectives and principles, including the efficient
and sustainable use of water resources and water infrastructure assets, efficient water
markets and consistency in charging practices across regions where water can be
traded.
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IPART are currently conducting a review of bulk water prices that State Water can charge from
July 2010. IPART states that it intends to release a draft report in March 2010. See: IPART, Review
of prices for State Water Corporation from July 2010—Water issues paper, July 2010 and IPART,
Review of Bulk Water Prices to be charged by State Water Corporation from 1 July 2010, available
at http://www.ipart.nsw.gov.au/investigation_content.asp?industry=3&sector=6&inquiry=197,
viewed 16 December 2009.
See the ACCC publication, Water Charge (Termination Fees) Rules—Final advice, available on
the Department of the Environment, Water, Heritage and the Arts website
(www.environment.gov.au); viewed 19 January 2010.
Under the Water Charge (Termination Fees) Rules, an additional fee can be approved by the ACCC
in certain circumstances.
See ACCC, Water infrastructure charge rules—Advice to the Minister for Climate Change and
Water (June 2009), available on the Department of the Environment, Water, Heritage and the Arts
website (www.environment.gov.au); viewed 19 January 2010.
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Water charge (planning and management information) rules

The ACCC provided its final advice on the water charge (planning and management
information) rules on 10 July 2009. 110 It recommended that state and territory
government departments and agencies publish details of water planning and
management charges. The ACCC also proposed the establishment of a voluntary
reporting framework to report more broadly on water planning and water management
activities, costs and charges.
The ACCC notes that several stakeholders raised concerns with potential cost increases
if rule advices were adopted into Basin Plan water trading rules, primarily in relation to
the information and reporting rule advices in chapter 9. As discussed in that chapter,
the ACCC considers that any additional cost burden is unlikely to be onerous. The
extent to which Basin states seek to recover these costs from end users is a matter for
Basin states.
2.2.5. Availability of information
Access to timely and accurate information is critical to a well-functioning water market
because it allows participants to make informed decisions about managing their water
access and delivery needs. A lack of information can inhibit otherwise beneficial trades
from occurring and raise transaction costs for market participants.
The ACCC notes that the water trading rules may deal with the availability of
information to enable the trading or transfer of tradeable water rights, and the reporting
of trades and transfers. 111 Chapter 9 includes a number of rule proposals relating to
reporting and the availability of water trading information. The ACCC’s advice has
been informed by parallel developments, in particular the development of a NWMS and
complementary interstate information exchange enhancements, as well as the role of
BOM under the Act and the Water Regulations 2008.

2.3. Rule advice and recommendations
As with the draft advice, this final advice indicates where the ACCC proposes the
development of a Basin Plan water trading rule. For other matters—where the ACCC
does not consider a Basin Plan water trading rule to be the most appropriate
mechanism—recommendations are made
Where the ACCC proposes a water trading rule, it is contained in a shaded box and
referred to as ‘Rule advice’. Where the ACCC makes a ‘Recommendation’, it is
contained in an unshaded box.
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See ACCC, Water planning and management charge rules—final advice, available on the
Department of the Environment, Water, Heritage and the Arts website, www.environment.gov.au;
viewed 19 January 2010.
See ss. 26(1)(h) and (i) of the Act.
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A complete list of rule advice and recommendations appearing in chapters 3 to 9 of this
paper is provided in Appendix 1.
2.3.1. Rule advice
For a number of matters considered in this advice, the ACCC considers that a Basin
Plan water trading rule would facilitate the development of an efficient water trading
regime across the MDB. When considering whether to propose the development of a
Basin Plan water trading rule (rule advice), the ACCC has considered the extent to
which:
•

a Basin Plan water trading rule is necessary or desirable to facilitate the
development of an efficient water trading regime across the MDB;

•

a Basin Plan water trading rule would contribute to the achievement of
the Basin water market and trading objectives and principles;

•

the ACCC’s position could be given effect within the scope for the
water trading rules set out in the Act (particularly s. 26);

•

current technical knowledge, and legal and institutional arrangements
throughout the MDB, allow a water trading rule to be developed as part
of the Basin Plan (e.g. whether relevant tradeable water rights are
sufficiently well defined or unbundled for a water trading rule to be
feasible);

•

it is appropriate for a trading rule to apply across the MDB (i.e. it is not
specific to a particular water resource); and

•

it is unlikely that such a rule would need to be substantively amended on
a frequent basis. 112

It is important to note that—should the MDBA accept the ACCC’s rule advice—the
MDBA will draft water trading rules to reflect this advice (as well as drafting the
remainder of the proposed Basin Plan). 113
This paper does not contain drafted Basin Plan water trading rules. The MDBA will
draft the water trading rules having regard to the ACCC’s advice. 114

112

113
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The ACCC notes that proposed amendments to s. 33 of the Act, under the Australian Capital
Territory and Other Legislation Amendment (Water Management) Bill 2009 would, if enacted,
provide that the Basin Plan (and therefore the water trading rules), and WRPs prepared by the
Authority and adopted by the minster, may make provision in relation to a matter by applying,
adopting or incorporating any matter contained in an instrument or other writing as it is in force
from time to time.
As discussed in section 2.1.1, the Basin Plan water trading rules may provide for a private right of
action.
Under ss. 42(1) of the Act, the MDBA must also consult with the Basin states; the Basin Officials
Committee the Basin Community Committee in preparing the Basin Plan (including the water
trading rules). In preparing the Basin Plan, the MDBA may also undertake such other consultation,
and publish such information to facilitate consultation, as it considers appropriate.
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2.3.2. Recommendations
The ACCC considers that a Basin Plan water trading rule may not currently be the most
appropriate mechanism to address many of the water trading issues in this paper.
However, the ACCC considers that many of these issues are worthy of further action
and/or investigation.
As such, this paper includes a number of recommendations. Generally, the ACCC has
made a recommendation rather than rule advice, where:
•

necessary legal and institutional arrangements are not yet in place to
support a particular position as a Basin Plan water trading rule

•

further study is required to develop the technical understanding
necessary to assess the appropriateness of a rule and/or the content of a
rule—in particular, several recommendations call for further
investigation by the MDBA and/or Basin states on matters relevant to
water trading

•

the issue may be more appropriately dealt with at a local level and/or
through a more flexible instrument than the Basin Plan—in particular,
there are a number of recommendations for the MDBA to consider when
developing requirements for WRPs under item 11 of the Basin Plan. 115
These recommendations are all contained in chapter 6 (water access
rights—location matters). 116

This paper also notes where other components of the Basin Plan or concurrent
processes (e.g. the development of the NWMS or service standards for the state
approval authorities) may be relevant to the operation of efficient water markets.
On the enforceability of the ACCC’s recommendations, the NFF submitted that:
… there has been no move to address this issue by means of an agreement, legislative
amendment or any other option. This will clearly limit the effectiveness of the Trade
Rules and remains an unresolved issue.

The ACCC notes that the adoption or otherwise of the ACCC’s recommendations is a
matter for governments and / or the MDBA.

115
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The ACCC recognises that the MDBA is only required to obtain and have regard to the ACCC’s
advice when developing the Basin Plan water trading rules, and that WRP requirements are to be
contained in a separate component of the Basin Plan. The ACCC nevertheless considers that these
recommendations (to consider incorporating certain positions into the Basin Plan requirements for
WRPs) are integral to the provision of robust advice on the development of Basin Plan water
trading rules.
In particular, the ACCC has made recommendations to the MDBA in relation to WRP requirements
in relation to trade within regulated systems (6–B and 6–C), trade within unregulated systems (6–
J(ii), 6–K and 6–L), trade between regulated and unregulated systems (6–N), trade within
groundwater systems (6–Q and 6–R), trade between surface water and groundwater (6–U) and farm
dam trade (6–V and 6–W).
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2.3.3. MDBA consideration of the ACCC’s advice
As previously noted, the rule advices in this paper are neither drafted rules nor are they
drafting instructions. Rather the MDBA will have regard to the ACCC’s advice when
drafting the water trading rules component of the Basin Plan. 117
As noted in the draft advice, 118 the ACCC’s final advice to the MDBA will be made
public along with the MDBA’s proposed Basin Plan.
The proposed Basin Plan—including the water trading rules component—will be
subject to an extensive consultation process before presentation to the minister for
accreditation. 119
The Act requires the MDBA to have regard to the advice of the ACCC when
developing Basin Plan water trading rules, including during the statutory consultation
period.

117
118
119

Subsection 42(2) of the Act.
See section 2.3.3 of the ACCC water trading rules draft advice—December 2009.
See section 3.2.3 of the ACCC water trading rules issues paper for a summary of the statutory
consultation process.
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3.

Water access rights—general matters

The term water access rights is drawn from the Act and refers to any right conferred
by or under a law of a state (or territory) 120 to hold and/or take water from a water
resource. This includes water access entitlements, water allocations, riparian rights,
stock and domestic rights, and any other right relating to the taking or use of water as
prescribed by regulations.
This definition incorporates a diverse range of statutory rights, ranging from clearly
defined and secure water access entitlements and water allocations, to statutory rights
to harvest an unspecified volume of water for specified purposes (e.g. some stock and
domestic rights). Furthermore, a water access right may not be explicitly licensed, nor
defined as a particular share or volume of water.
Some forms of water access rights existing within a Basin state may not, in practice, be
tradeable at present or may only be tradeable in limited circumstances.
The ACCC’s rule advice is concerned with restrictions on the trade of water access
rights that are inherently tradeable, and does not seek to make a currently inherently
non-tradeable water access right tradeable. Where necessary to avoid doubt, the ACCC
rule advice has referred to ‘tradeable water access rights’ where the rule advice is
intended to apply to only those water access rights that are inherently tradeable. 121
This chapter deals with a number of matters relating to water access right trades:
•

ownership restrictions

•

co-held water access rights

•

unbundled water access rights

•

restrictions based on the intended use of water

•

stock and domestic water use

•

trade into and out of the MDB

•

environmental impacts resulting from trade

•

overallocation issues

•

conversion between priority classes

•

carryover

•

metering.

120

121

32

State is defined in s 4 of the Act as including the Australian Capital Territory and the Northern
Territory.
See section 3.4.
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3.1. Ownership restrictions
3.1.1. Background
Certain trading rules may limit the ownership of water based on the identity or
characteristics of the buyer. Most notably, restrictions may be in place to address
concerns about the ownership of water by non-landholders or environmental water
holders.
The ACCC position paper and draft advice considered two recent examples of
restrictions on the trade of water access rights based on the identity of the purchaser:


the Victorian 10 per cent limit on the proportion of water access
entitlements that could be owned by non-landholders, which was
revoked on 16 September 2009



the New South Wales embargo on trades of water access rights to
environmental water holders, which was replaced with a memorandum
of understanding (MOU) between the New South Wales Government
and the Australian Government on 24 September 2009.

The ACCC considered that the identity of the purchaser should not typically be a factor
in a trade. It considered that ownership restrictions will be inherently distorting and that
trade of water access rights should occur on a level playing field.
The ACCC draft advice noted that ownership restrictions are barriers to trade that:
•

can prevent wider participation in the water market by certain
participants (such as environmental, interstate and urban buyers, or even
irrigators in a different system), restricting the efficient operation of
water markets and opportunities for trade, and prevent water from
reaching its highest value use

•

would potentially prevent intermediaries developing more innovative
water-related products

•

hinder the ability of environmental water holders to purchase water
access rights (directly in the case of the New South Wales embargo and
indirectly in the case of the 10 per cent limit)

•

prevent irrigators from realising the full value of their water by
segmenting the market, which may particularly affect irrigators in
financial distress

•

do not assist reforms and investment activities as they block
reconfiguration activity and prevent environmental purchasing of water.

In its draft advice the ACCC considered that the justifications for ownership
restrictions generally did not appear to be well-founded. In particular, there was little
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evidence of the ‘water baron’ behaviour that the 10 per cent limit was originally
introduced to address. The Victorian Government, in removing the 10 per cent limit,
reached similar conclusions about the effect of the limit.
In response to arguments that environmental or urban water should be treated
differently and not be able to be traded freely, the ACCC noted that it was not
proposing that planned environmental water should be tradeable, and that concerns
about urban water could be better addressed through governance arrangements rather
than trade restrictions.
The ACCC also considered whether there was a need to specifically address concerns
about non-landholders purchasing water. The ACCC considered that IIOs would be
able to request non-landholders to transform their irrigation rights under the draft rule
advice, and also did not consider that it was necessary or appropriate to prevent
non-landholders purchasing water allocation. The ACCC also noted that it would have
concerns about any requirement for a delivery contract to be bundled with water access
right ownership, although considered that a bulk water contract or billing arrangement
would be acceptable.
The ACCC also considered issues relating to foreign ownership of water but, in light of
arrangements already in place to cover foreign investment in Australian assets, did not
consider there was sufficient justification for additional restrictions. The ACCC did not
consider that there were specific characteristics of water that would require greater
restrictions on foreign ownership over and above existing foreign ownership
restrictions.
The ACCC did consider that there may be appropriate restrictions where they relate to
a purchaser’s actions under relevant water legislation rather than on the identity of the
purchaser or their membership of a particular class of entity. However, it did not
consider that there was a need for the water trading rules to address this point.
Given the above, the ACCC provided the following draft rule advice (3–A):
The Basin Plan water trading rules should provide that there are no specific restrictions
on the ownership of water access rights based on the characteristic of a particular class
of entity such as non-landholders (unless use has not been unbundled from water access
rights), environmental water-holders and urban water authorities.

3.1.2. Summary of submissions
The South Australian Government submitted that it agreed with the ACCC’s rule
advice in relation to ownership restrictions. 122
The Australian Water Brokers Association (AWBA) submitted:
The AWBA considers this [rule advice 3-A] to be an appropriate Basin Plan water
trading rule. In recent years members have seen the emergence of new purchaser types
of water access rights for agricultural, investment and environmental purposes.

122
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South Australian Government, draft advice submission, p. 1.
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This has created additional demand water products and price growth together with
liquidity in the market to enable sellers to exit.
It will also encourage additional water products to develop over time such as leases and
options. 123

The ABA agreed with the ACCC’s draft rule advice:
ABA agrees that the Basin Plan Water trading rules should provide that there are no
specific restrictions on ownership provided the access rights have been unbundled from
use. 124

The ACF submitted that:
ACF supports the ACCC advice that water trading rules should prevent restrictions on
the ownership of water access rights based on the characteristics of a particular class of
entity, including environmental water holders. 125

In comparison, the VFF submitted:
VFF note that the 10% non-landholder limit in Victoria has been removed. In principle,
VFF does not support Government and/or urban water authorities entering the water
market to secure additional water for the environment. Trading and market rules must
not allow distortion of the market, including those that may arise from Governments
entering the market. 126

MI submitted in relation to non-landholders:
The ACCC ‘does not consider that a water trading rule preventing ownership
restrictions would prevent IIO’s from requesting that non-landholders transfer their
water right to water under an irrigation right off the licence’. However, non-landholders
may not comply with the request. The recommended solution to this problem does not
appear to be satisfactory. 127

SunWater submitted in relation to its contractual arrangements:
As stated in our position paper submission, SunWater agree with this rule advice in the
context of entitlements held by environmental water holder(s).
In the position paper submission SunWater also expressed concern that this proposed
rule should not remove the necessity for the purchaser of an access entitlement to enter
into a contract with the owner of the water infrastructure (such as dam or weir), as
required by the Queensland Water Act 2000. The ACCC state in the draft advice that
the existing Queensland approach appears to be acceptable, where the contract is
between a water access entitlement holder and the bulk storage operator (such as
SunWater) and relates to the release of water, and to charging and billing arrangements

123
124
125
126
127

AWBA, draft advice submission, p. 3.
ABA, draft advice submission, p. 2.
ACF, draft advice submission, p. 1.
VFF, draft advice submission, p. 4.
MI, draft advice submission, p. 2.
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in relation to the possession of a water access entitlement (rather than delivery of water
in relation to an irrigation network). 128

The GVIA submitted:
GVIA concurs with the ACCC, but restates its position that water purchases should be
subject to Foreign Investment Review Board [FIRB], in a manner similar to that which
is applied to the purchase of other assets such as land or businesses. 129

The NSWIC submitted:
Both NSWIC and the National Farmers Federation – two very large industry bodies –
submitted that the matter of Foreign Investment Review Board control of water assets
required further consideration. The ACCC dismissed this concern on the basis that
“there is little benefit from simply holding water – the benefit derives from its use”.
NSWIC indeed concurs that benefit derives from use. The benefit in the instance of
foreign entities is in controlling that use. In essence, water is a secondary market that
allows significant influence over primary commodity markets. A foreign owner of
significant water entitlement can use that control to determine primary production – “I
will provide you with water to use on the basis that you grow what I tell you and sell it
to me at a price I am willing to pay”.
There is clearly potential for significant foreign investment in the Australian water
market which may have detrimental effects on local commodity markets. NSWIC (and
the NFF) have indicated that they would prefer sensible existing mechanisms in real
property (FIRB) to be extended to the property of the water prior to an issue arising.
The lack of a train wreck to date does not justify complacency on this issue. 130

The NFF submitted in relation to foreign ownership:
The NFF notes that the ACCC have not accepted the NFF advice regarding how the
current FIRB rules might be amended to accommodate foreign investment provisions.
Interestingly, on a recent visit to the USA, interest was shown in opportunities to invest
in acquiring water in a non-user model (i.e. for temporary sale and/or lease
arrangements to users). While NFF concurs with the ACCC position that such investors
will wish to sell this water to users (i.e. it is the only way that the investor will get a
return on their investment), there is an opportunity now to put into place some effective
checks and balances. This is particularly the case when the current FIRB protocols are
set at such a high level that it will take a significant single investment to trigger these
protocols. The NFF again urges the ACCC to consider appropriate options for water. 131

The NIC submitted:
NIC agrees with the ACCC position, however we support statements by the NFF and
the NSW Irrigators’ Council that the Foreign Investment Review Board should have a
specific role in approving water purchases by foreign interests. In our submission, water
entitlements have similar characteristics to real property for the principles of foreign
ownership and should be treated as such. 132
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130
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SunWater, draft advice submission, p. 2.
GVIA, draft advice submission, p. 3.
NSWIC, draft advice submission, p. 4.
NFF, draft advice submission, p. 5.
NIC, draft advice submission, p. 3.

Water trading rules: Final advice—March 2010

The Queensland Department of Environment and Resource Management (DERM)
submitted that:
DERM proposes that this draft rule advice should apply to ‘tradeable water access
entitlements’ rather than ‘water access rights’. This will avoid misunderstanding around
applications for stock and domestic and particular groundwater entitlements. 133

3.1.3. Discussion
Submissions received on the topic of ownership restrictions raised a number of issues
for consideration.
Appropriateness of ownership restrictions

The majority of submissions supported the ACCC’s draft rule advice in relation to
ownership restrictions. However, the VFF did not support government and / or urban
water authorities entering the water market to secure water for the environment.
The ACCC remains of the view that having a restriction on government and / or urban
water authorities participating in the water market would negatively affect the water
market. As noted above, the ACCC considers that the identity of the purchaser should
not typically be a factor in a trade. Ownership restrictions can create distortions
because they prevent wider participation in the water market and therefore potentially
restrict the ability of water market participants to sell their water access rights to buyers
who value the water most highly.
Given these effects of ownership restrictions, the ACCC considers that it would be
appropriate that there is a Basin Plan water trading rule that prevents specific
restrictions on the trade of water access rights by particular classes of entities. The
ACCC does not consider that the VFF’s position should be adopted.
As noted in its draft advice, the ACCC is not advocating that planned or rules-based
water, such as that used for conveyance water or for base environmental minimum
passing flows, should be made tradeable. It also notes again that there are concerns
about urban water authorities selling its water access rights but then having insufficient
water to supply its customers. It considers that this could be better addressed through
more specific governance arrangements for those urban authorities, rather than through
trading restrictions.
Non-landholders

MI submitted on the issue of non-landholders, noting that non-landholders may not
comply with a request from IIOs that they move their right to water under an irrigation
right to a separately held water access entitlement. This followed from WMI’s
submission to the position paper that IIOs should be able to request such movement. 134

133
134

DERM, draft advice submission, p. 1.
WMI, issues paper submission, p. 2.
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The ACCC does not see a compelling reason for IIOs to be able to require nonlandholders with an irrigation right to transform their right to water under an irrigation
right to a separately held water access entitlement. The ACCC does not consider that
there is any significant disadvantage to IIOs of having such non-landholders hold an
irrigation right under the IIOs group entitlements. It also notes its view that rights to
water under an irrigation right or water access right should be unbundled from
considerations relating to land.
The ACCC notes that such non-landholders may take advantage of transformation
arrangements should they wish to do so. It does not consider that the appropriate role of
the Basin Plan water trading rules would be to require parties to transform their
entitlement to water under an irrigation right—the decision to transform, as with the
decision to trade, should be taken by the holder of the tradeable water rights.
The ACCC also notes its later discussion of unbundling in section 3.3 and discussion of
trade in irrigation rights in section 8.2 of this final advice.
Water supply contracts

The ACCC notes SunWater’s submission concerning the Queensland requirement that
a water access entitlement holder have a contract with an infrastructure owner. The
ACCC repeats its view from its draft advice that such an arrangement may be
appropriate to the extent that it is between a water access right holder and the bulk
storage operator, and deals with the release of water, and charging and billing, rather
than delivery of water in relation to an irrigation network. However, to the extent that a
water access entitlement trade may be contingent on the buyer holding a water delivery
right contract, the ACCC considers that these arrangements would not be appropriate,
given that the water access entitlement and delivery have been split into separate
instruments.
Foreign investment

While parties generally agreed with the ACCC’s draft rule advice, a number of parties
did not agree with the ACCC’s views about foreign ownership restrictions. GVIA,
NSWIC, NFF and NIC all raised concerns about foreign ownership of water. This
followed similar submissions from some parties in response to the ACCC’s position
paper.
The existing Foreign Investment Review Board (FIRB) provisions under the Foreign
Acquisitions and Takeovers Act 1975 may capture purchases of water by foreign parties
in certain circumstances. In particular, the purchase of water may be captured by the
business investment provisions when the value of the gross assets is over
$231 million, 135 but is not subject to any specific requirements. Specific requirements
only apply to certain assets such as real estate.
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The threshold amounts for such acquisitions were recently increased from $100m to $219 million
(see The Hon. Wayne Swan (Treasurer), Reforming Australia’s Foreign Investment Framework,
media release no. 089, 4 August 2009) and then indexed to $231m for the 2010 calendar year.
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The ACCC remains of the view that there is little benefit in simply holding water, and
that the benefit largely derives from use, which must occur within Australia. However,
the ACCC notes that NSWIC has submitted that foreign owners of water may use the
sale of water to determine primary production and then set a price for the product as
well. The ACCC notes that there is little evidence of such behaviour. To the extent that
there may be concerns about foreign governments engaging in such behaviour, the
ACCC notes that direct investment by foreign governments or their agencies must be
notified to FIRB for prior approval in all cases. 136
The ACCC considers generally, however, that it is unclear why foreign owners of water
would be more likely to engage in such practices. The mere fact of foreign ownership
of water would not appear to make ‘water baron’ behaviour more likely. That is, there
would presumably be similar incentives for any local owner of water to control
production were it profitable.
The ACCC notes that there are general trade practices provisions concerning the
acquisition of assets or shares in the Trade Practices Act 1974 (Cth).
Overall, the ACCC does not consider that there is a need for water-specific provisions
relating to foreign ownership in the Basin Plan water trading rules. It considers that
restrictions in the Foreign Acquisitions and Takeovers Act 1975 are a matter for the
Australian Government.
Application of the rule

The ACCC notes DERM’s submission that the rule advice should refer to ‘tradeable
water access entitlements’ rather than ‘water access rights’. The ACCC considers that
this would not be an appropriate change as it considers that ownership restrictions are
an issue for trade of more than just water access entitlements.
However, it notes that it is relevant to consider whether the rights are inherently
tradeable or not. The ACCC discussed this issue further in section 2.1.1. For the
purposes of this rule, the ACCC considers that it is appropriate to amend the rule
advice to explicitly refer to trade of water access rights.

136

Treasury, Australia’s Foreign Investment Policy, September 2009, p. 3, 12.
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3.1.4. ACCC advice
Rule advice (3–A)

The Basin Plan water trading rules should provide that there are no specific
restrictions on the trade of water access rights based on whether any party to the trade
is a member of a particular class of entities, including entities such as:
•

non-landholders (unless use has not been unbundled from water access rights)

•

environmental water-holders

•

urban water authorities

•

foreign entities (except to the extent of the operation of the Foreign
Acquisitions and Takeovers Act 1975).

3.2. Co-held water access rights
3.2.1. Background
A water access right may be held jointly by two or more parties. While this may often
be family co-holdings, examples of such arrangements also include joint water supply
schemes (JWSS) and syndicates, where one water access right (usually a water access
entitlement) is held by a number of irrigators. The existence of co-holders may have
implications for the manner in which water may be traded. This is because trades and
other dealings in water access rights are usually subject to requirements to obtain the
approval of parties with an interest in the water access right.
Relevantly, the ACCC has previously noted that the existence of co-holdings may have
implications for the operation of the Water Market Rules 2009 (water market rules). 137
The ACCC noted that some participants in a co-holding such as, for example, a JWSS,
may not be able to take advantage of transformation, as governed by the water market
rules, should they wish to sell their part of a water access right.
The JWSS arrangement only exists in New South Wales and is essentially a product of
historical New South Wales water legislation. JWSSs are not practically different from
corporations or trusts in the way that water is diverted from rivers or delivered to
irrigators. Instead, they are essentially alternative arrangements that differently manage
the sharing of water under a water access right.
The ACCC considered in its draft advice and position paper that there was a potential
issue with the need for co-holder approval to subdivide a water access right.
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ACCC, Water market rules—Advice to the Minister for Climate Change and Water, December
2008, available on the ACCC website, www.accc.gov.au, p. 13.
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Subdivision would be necessary to enable an individual to separate their share of a coheld water access right and have the ability to trade this independently of the remainder
of the co-held right.
Generally, co-owner approval is required by the Basin states for trades or subdivision
of co-held water access rights to take place.138 The ACCC considered in its draft advice
that this would generally be an appropriate step before subdivision of a water access
right because it would provide certainty to co-holders about the nature of dealings with
their co-held property right.
However, the ACCC also noted that obtaining such approval may require agreement
from a large number of co-holders in larger JWSSs or similar schemes. This could be
difficult (e.g. certain JWSSs can have 50 to 100 members) and hinder the ability of coholders to trade their share of a water access right (including trade of a water allocation
from a co-held water access entitlement) and may constitute a barrier to trade.
Such a barrier would be similar to the barrier caused by IIOs not allowing
transformation of entitlements to water under irrigation rights. In that case, the water
market rules facilitate parties transforming their irrigation rights without the agreement
of other irrigation right holders (subject to certain conditions and protections).
The ACCC noted in its draft advice and position paper that there would be a disparity
between different IIO structures if members of a co-holding (which includes most
JWSSs) did not have similar exit options to those of IIO members who hold irrigation
rights against the IIO and are therefore protected under the water market rules against
the prevention or unreasonable delay of transformation and trade.
To the extent that the water market rules do not apply to particular JWSSs or other joint
holdings, individuals would be required to rely on any mechanism available in state or
territory legislation. Existing New South Wales legislation allows for subdivision of an
individual’s part of a co-held licence where the applicant has the consent in writing of
at least a majority share of the co-holders under the licence, or where ordered by the
New South Wales Supreme Court. However, given these options may not necessarily
be realistic for some individuals, the ACCC considered in its draft advice that Basin
state governments should review the existing arrangements for trade or subdivision of a
co-held water access right.
The ACCC’s draft advice considered that it would be preferable if a regime similar to
that applying under the water market rules were applicable to co-held water access
rights. However, as the subdivision of a water access right does not of itself constitute a
trade or transfer of that water access right, the issues relating to co-holdings would
appear to be beyond the scope of the water trading rules. Therefore, the ACCC’s draft
advice did not advise for a Basin Plan water trading rule but did recommend that Basin
state governments should review existing arrangements. The ACCC further noted that
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South Australian Government, issues paper submission no. 2, p. 1; New South Wales Government,
issues paper submission no. 21, p. 1; DERM, issues paper submission no. 20, p. 2; Water
Management Act 2000 (NSW), s. 72A, although note the discussion later in this section; Water Act
1989 (Victoria), ss. 33S(2)(b) and 33U(2), although note s. 33S(2)(a).
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any regime for the subdivision of a water access right would need to account for
conveyance water requirements, similar to that specified in the water market rules.
The ACCC noted in its draft advice that any amendments to existing arrangements
should not necessarily be applied to all co-holdings (e.g. existing arrangements may be
sufficient where water access rights are co-held by related entities). The ACCC’s draft
recommendation reflected this view.
Given the above considerations, the ACCC’s reached the following draft
recommendation (3–B):
The ACCC recommends that Basin state governments review the existing arrangements
for trade or subdivision of co-held water access rights by members of a co-holding that
are not related entities.

3.2.2. Summary of submissions
The VFF submitted:
VFF maintains that other policy mechanisms than the Water Trading rules need to be
developed to enforce compliance. 139

The AWBA submitted:
The AWBA supports this recommendation. AWBA members advise that the
requirements for permanent and / or allocation trade associated with co held water
access rights are often complex and restrictive. In many cases this results in trade delays
and ultimately conflict between the owners of co held licences. The management of
shared allocation and carryover liability etc within co held licences also is a constant
source of confusion and angst. 140

The ABA submitted that:
ABA agrees that Co-held water access rights need to be reviewed to cater for all
structures including co-holding by related parties. Where water has the potential to be
traded there should only be one form of right that is subject to common market rules.
Co-held water access rights complicate the provision of finance and trade. 141

The GVIA also concurred with the ACCC. 142
3.2.3. Discussion
All submissions received supported the ACCC recommendation that Basin state
governments review the existing arrangements for trade or subdivision of co-held water
access rights. This was also the case for the majority of submissions in response to the
position paper which commented on this issue.
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VFF, draft advice submission, p. 4.
AWBA, draft advice submission, p. 3.
ABA, draft advice submission, p. 1.
GVIA, draft advice submission, p. 11.
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The ACCC remains of the view that that it would be preferable if a regime similar to
that applying under the water market rules were applicable to co-held water access
rights. It also continues to consider that the issues relating to co-holdings would appear
to be beyond the scope of the water trading rules.
Hence, the ACCC recommends that recommendation 3-B be maintained as it appeared
in the draft advice.
3.2.4. ACCC advice
Recommendation (3–B)
The ACCC recommends that Basin state governments review the existing
arrangements for trade or subdivision of co-held water access rights by members of a
co-holding that are not related entities.

3.3. Unbundled water rights
3.3.1. Background
Water rights can be unbundled into the actual right to water (separate to land), the right
to use water on land, the right to construct or operate water related infrastructure and
the right to have water delivered by an infrastructure operator.
The unbundling of water rights can increase trading opportunities and thus provide
water users with greater flexibility to manage their water access, use, delivery and
land-holding needs. However, where an approval to trade an unbundled water access
right is conditional on an associated right, this can act as a barrier to trade.
In its draft advice, the ACCC noted that where water access rights have been
unbundled, any trade in the water access right should not be conditional on those
associated rights such as use, works or delivery. In particular, a water access right trade
should only be assessed against criteria relevant to the water access right trade itself
rather than matters relating to areas dealt with under separate regimes. This should
ensure that water trades are not delayed while other associated approvals are being
obtained or otherwise addressed.
It will also mean that water purchasers may purchase water access rights at any time
according to their individual requirements, allowing them to effectively manage their
water needs. If all rights and approvals associated with delivery, use and other matters
were required before a water trade could be approved, this would delay the trade,
increase transaction costs and reduce a person’s flexibility to manage their water needs.
Similarly, a person may wish to hold rather than use their water access right. This could
be because the water is for environmental purposes or because the holder wishes to
on-sell the water rather than use it themselves. Linking the ability to purchase water to
holding a use approval or water delivery right in this context would effectively prohibit
such persons from entering the water market.
Water trading rules: Final advice—March 2010
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While the ACCC believes that the trade of unbundled water access rights should not
depend on other associated unbundled rights, the ACCC is not necessarily advocating
that water rights in all water systems be fully unbundled. The ACCC recognises that
there can be substantial administrative, transaction and legal costs associated with
moving to unbundled water access rights. 143 The unbundling of water from land and
water use has been completed in most regulated 144 systems within the MDB and the
benefits from these reforms are widely acknowledged.
The ACCC’s draft rule advice (3–C) and (3–D) was as follows:
The Basin Plan water trading rules should provide that approval of an application to
trade a water access right should not be conditional on the purchaser holding, obtaining,
trading or terminating:
•

a water delivery right, or

•

a water use approval

where these rights or approvals are governed through separate instruments or
processes.145
The Basin Plan water trading rules should provide that approval of an application to
trade a water access right should not be conditional on the purchaser being the owner or
occupier of land where water access rights are unbundled from land.146

3.3.2. Summary of submissions
The GVIA and VFF submitted that they agreed with the ACCC’s draft rules advice in
relation to unbundling. 147
The ACF noted:
ACF supports the ACCC advice that approval of an application to trade a water access
right should not be conditional on the purchaser holding, obtaining, or terminating a
delivery, works or use right, in unbundled systems (3-A) or on the purchaser being an
owner or occupier of land (3-D). 148

143
144
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146
147

148
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The specification and separation of water delivery rights are considered in section 7.1.
See the beginning of chapter 6 for an explanation of what is meant be ‘regulated’ and ‘unregulated’
systems.
ACCC, Water trading rules—Draft advice, December 2009, p. 48, rule advice 3–C.
ibid., rule advice 3–D.
Gwydir Valley Irrigators Association, draft advice submission, p. 4; Victorian Farmers Federation,
draft advice submission, p. 4.
Australian Conservation Foundation, draft advice submission, p. 1.
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The ABA stated:
ABA agrees that water access rights should be tradable without the need of the
purchaser to hold rights relating to the use of water where there are separate processes
for this purpose …
ABA agrees that purchasers of water rights should not have to be landowners 149

The AWBA submitted:
The AWBA consider this [rule advice 3-C] to be an appropriate Basin Plan water
trading rule. In NSW it is noted that a number of Irrigation Infrastructure Operators
(IIO’s) currently have a variety of rules and surrounding these issues notwithstanding
the recent implementation of the new Water Market Rules. Some IIO’s still prevent a
purchaser from purchasing a water access right unless they own a delivery right and
accordingly land within the district.
Furthermore in recent times a number of irrigators are wishing to sell their land and
delivery rights but continue to hold their water access rights as a long term investment.
In many cases they are currently prevented from doing this by the existing policies of
IIO’s.
In Victoria since the abolition of the 10% rule such restrictions are not evident.
However one related restriction still operative is that if a purchaser obtains a water
access without a delivery right (WUL) they are prevent[ed] from trading allocation into
their nominated ABA. This often causes significant difficulties for such purchasers. 150

The AWBA also submitted:
The AWBA consider this [rule advice 3-D] to be an appropriate Basin Plan water
trading rule. As previously discussed such restrictions would impinge on the
development of new water products into the future. 151

The South Australian Government submitted that it agreed with the ACCC’s draft rule
advice in relation to unbundling. The South Australian Government further submitted:
The structure of some of the Commonwealth purchase programs e.g. the irrigation exit
packages, have conditions attached which treat the water access entitlement and use
conditions virtually as a single entity. This is a distortion in an unbundled trading
environment and the ACCC should highlight this matter. 152

MI submitted:
The ACCC recognises that “there can be substantial administrative, transaction and
legal costs associated with moving to unbundled water rights”. On this basis the ACCC
should understand why MI and other IIO’s had not completely moved to a system of
unbundled rights by 1 January. This is just a small example of the significant increase
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ABA, draft advice submission, p. 2.
AWBA, draft advice submission, p. 3–4.
AWBA, draft advice submission, p. 4.
South Australian Government, draft advice submission, p. 1.
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in…costs of complying with Commonwealth water reform. Such costs should be borne
by the Commonwealth. 153

3.3.3. Discussion
The majority of submissions to the draft advice which commented on unbundled water
access rights supported the ACCC’s positions and draft rules advice. This was
consistent with submissions received in response to the position paper.
The AWBA identified that some IIOs do not allow irrigators to purchase a water access
right unless they own a delivery right and land within the IIO’s district. The ACCC
notes that an IIO would not ordinarily have an approval role in relation to trades of a
water access right, however the IIO’s agreement would be necessary to enable the
extraction of water under a water access right using the IIO’s infrastructure. The ACCC
has considered restrictions related to water delivery rights in section 7.2.
In response to the South Australian Government’s comments in relation to the
Commonwealth purchase programs, it is difficult for the ACCC to assess this issue
without having access to the material being referred to, but it would seem that any such
conditions are not a condition for the trade of the water access right (entitlement) but in
relation to the grant itself.
In relation to MI’s comments, the ACCC understands that these comments are in
respect of MI’s obligations under the water market rules. Some operators in the MDB
hold a water access entitlement on behalf of their irrigator members who in turn hold
irrigation rights. The water market rules facilitate the ‘transformation’ of an irrigator’s
entitlement to water under an irrigation right into a separately held statutory water
access entitlement. This will effectively require the operator to unbundle that irrigator’s
entitlement to water and delivery where this has not already been done. The water
market rules only require this where an irrigator seeks to transform. The Basin Plan
water trading rules will not apply to this situation. 154
Given the general support for the ACCC’s draft rule advice in relation to unbundling,
the ACCC maintains its advice.
3.3.4. ACCC advice
Rule advice (3-C)

The Basin Plan water trading rules should provide that approval of an application to
trade a water access right should not be conditional on the purchaser holding,
obtaining, trading or terminating:
•

153
154
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a water delivery right, or

MI, draft advice submission, p. 2.
While it is likely that operators will incur costs in complying with the water market rules, those
rules provide that the operator may recover the reasonable and efficient costs incurred by the
operator in processing an application for transformation. See: rule 13 of the Water Market Rules
2009.
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•

a works approval, or

•

a water use approval

where these rights or approvals are governed through separate instruments or
processes.

Rule advice (3-D)

The Basin Plan water trading rules should provide that approval of an application to
trade a water access right should not be conditional on the purchaser being the owner
or occupier of land where water access rights are unbundled from land.

3.4. Restrictions based on the intended use of water
3.4.1. Background
Water access rights in some jurisdictions are linked to a specific intended use.
For example, in Queensland, water allocations (equivalent to a water access
entitlement) have an associated purpose—urban, agriculture or any. Some of these
categories of water access rights are subject to particular trading restrictions.
For example, in some Basin states water access rights intended for urban use cannot be
traded and can only be used for urban purposes. In other instances, trades may only be
permitted between two parties that will use the water for the same purpose.
In this way, certain types of water access rights may not be able to be traded between
different uses. Alternatively, water access rights with certain specific uses may not be
able to be traded at all. In a number of Basin states, there are trading restrictions on
water that is used for stock and domestic purposes (discussed in section 3.5), for urban
purposes, outside an IIO’s irrigation network and for environmental purposes.
In its draft advice, the ACCC stated that trading restrictions based on the intended use
of the water available under a water access right create inefficiencies. In particular, the
water market provides an efficient mechanism for distributing water resources between
competing uses. Restrictions on trade limit the efficiencies that can be realised through
trade.
The ACCC also stated that there does not appear to be any reason why water access
rights intended for environmental uses should be subject to different trading rules than
water used for other purposes. 155

155

The ACCC notes that water for environmental purposes in this context should not be taken to
include any rules–based water, such as minimum flow requirements. The ACCC considers that
water trading should occur within the bounds of these specified environmental conditions and this
is discussed further in section 3.7.
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The ACCC’s draft advice included both a rule advice and recommendation regarding
restrictions based on the intended use of water.
Draft rule advice (3-E) was that:
The Basin Plan water trading rules should provide that, in the case of tradeable water
access rights:
•

there should be no restrictions on trade due to the purpose for which the water
has, is currently, or will be used

•

exit fees (or fees of a similar nature) should not be charged by an IIO solely for
the reason that a water access right has been traded and will be used outside of
the IIO’s irrigation network

•

the purpose for which water arising from a trade is used should not be
restricted as part of the trade approval process (water use on land should be
separately addressed through use approvals).

Draft recommendation (3-F):
The ACCC recommends that:
•

there should be no exemptions from water trading rules for, or additional
restrictions placed on, environmental water holders

•

water access entitlements and water allocations held by environmental water
holders should be treated no differently to water access entitlements and water
allocations held by any other person.

3.4.2. Summary of submissions
Most of the submissions to the draft advice that addressed intended use restrictions
made general comments. However, a number of these submissions made specific
comments regarding environmental water. These comments are addressed by topic
below.
General comments

The GVIA submitted that it concurred with the ACCC in relation to rule advice 3-E. 156
The South Australian Government 157 , Coleambally Irrigation Cooperative Limited
(CICL) 158 and the ABA 159 all submitted that they agreed with rule advice 3-E and
recommendation 3-F.
The VFF submitted that it agreed rule advice 3-E and recommendation 3-F, although it
noted that the VFF does not support Government and/or urban water authorities
entering the water market to secure additional water for the environment. 160

156
157
158
159
160

48

GVIA, draft advice submission, p. 4
South Australian Government, draft advice submission, p. 1 and 5
CICL, draft advice submission, p. 2
ABA, draft advice submission, p. 2
VFF, draft advice submission, p. 4
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In relation to the ACCC’s rule advice 3-E that there should be no restrictions on trade
due to the purpose for which the water has, is currently, or will be used, the AWBA
submitted:
Such restrictions on the use of water may be better dealt with by other mechanisms such
as water use licences or conditions associated with works approvals. 161

In relation to rule advice 3-E that fees or charges should not be charged by an IIO
solely for the reason that a water access right has been traded and will be used outside
the IIO’s irrigation district, the AWBA submitted that:
The AWBA agrees with this statement and understood that this was covered in the
Water Market Rules and Termination Fees legislation. 162

The AWBA also submitted that it agreed with rule advice 3-E that the purpose for
which water arising from a trade is used should not be restricted as part of the trade
approval process (water use on land should be separately addressed through use
approvals). 163
The ACF noted the following in relation to rule advice 3-E:
ACF supports the ACCC advice that there should be no restrictions on the trade of
water rights based on how the water will be used and the purpose for which traded water
is used should not be restricted as part of the trade approval process. 164

DERM, in commenting on rule advice 3-E noted:
… this rule advice is not supported by DERM ... implementation would require change
to Queensland statutes and entitlements at some costs to no material gain …
DERM agrees that fees and charges should not be used as a barrier to trade; however,
this should not preclude an irrigation infrastructure operator charging exit fees from an
irrigation network in order to protect the interests of remaining customers. 165

Environmental water

In relation to recommendation 3-F, the VFF submitted that:
VFF maintains that Environmental water must pay its share of systems, headworks and
distribution charges. 166

Also in relation to recommendation 3-F, the South Australian Government submitted:
The treatment of environmental water and environmental water holders as no different
to other water holders is considered consistent with an unbundled environment and
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AWBA, draft advice submission, p. 4
ibid.
ibid.
ACF, draft advice submission, p. 1
Queensland DERM, draft advice submission, p. 2
VFF, draft advice submission, pp. 4-5
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reflects the considerations of the MDB Authority’s Water Trade Group and its MDBC
predecessor.
The MDB Authority might consider a statement, not in the trading rules, which states
that environmental impacts should be managed through use approvals, not restrictions
and that the water resource management plans are the most appropriate place for these
to reside. 167

The AWBA submitted:
The AWBA supports this recommendation. Advice from members is that their client
base is suspicious and wary of Government entities that have purchased and obtained
water access licence gaining rights in respect of trade over and above that of existing
irrigators. The recent “shepherding” exercise of the Toralee [sic] allocation is a case in
point. The AWBA believes that environmental water holders should be subject to the
same rules as irrigators. 168

The ACF noted:
ACF supports the first part of this recommendation that environmental water holders
should be subject to the same rules and privileges as other entitlement holders but we
caution against a rigid adherence to the second part of the recommendation, that water
entitlements and allocations held by environmental water holders should be treated no
differently from those held by any other people.
We agree with the general premise that all entitlement holders should be treated equally
but a strict application of this rule could create barriers to creative ways of providing for
the environment whilst minimising third party impacts, in particular from using carryover provisions to optimise ecological outcomes … Preferential carry-over provisions
for environmental water need not impact on the security of irrigation water if such
arrangements are contingent on it being ‘first to spill’ and indeed may benefit
allocations to all entitlement holders by increasing the volume in storage when carried
over and therefore reducing loss by evaporation. 169

3.4.3. Discussion
The majority of submissions that addressed the issue of intended use restrictions
supported the ACCC’s recommendations in respect of draft rule advice 3-E.
The ACCC understands that urban water authorities or governments might wish to
retain (i.e. not trade) a portion of their water access right to ensure critical human water
needs are met. The ACCC is not proposing rules that would override this choice. Any
water access right holder can choose whether to use, trade, forfeit or (where available)
store that water (either when it is allocated to a water access right or in an ongoing
sense). The ACCC is instead proposing that there be no blanket rule which prohibits the
trade of a water access right simply because there is an associated intended use.
Therefore, where water access rights are important for delivering critical human water
needs, limits on the trade of such rights should be addressed separately from water
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South Australian Government, draft advice submission, p. 5
AWBA, draft advice submission, pp. 4-5.
ACF, draft advice submission, p. 1.
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trading rules (for example, in the licence conditions of an urban water authority) and
should still permit the (temporary) trade of any surplus water allocations. Minimum
service standards associated with urban water consumption is an issue of broader
governance. The ACCC also considers that where safeguards are put in place to ensure
urban water authorities have sufficient water available to meet critical human water
needs, these safeguards should arguably be contingent on being able to demonstrate
efforts to manage their own water needs (for example, a Basin state may require that an
urban water authority has taken reasonable steps to improve distribution efficiency, or
has applied water restrictions to a certain extent). This is consistent with the ACCC’s
views on the availability of such safeguards where a Basin State has made stock and
domestic rights tradeable (see section 3.5).
The ACCC also recognises that tradeable water access rights held for stock and
domestic purposes form a special case due to the importance of water for these
purposes, the existence in all Basin states of unlicensed statutory stock and domestic
rights and the fact that these rights are specifically identified in the Act’s definition of
‘water access right’. For these reasons, the ACCC has separately considered stock and
domestic rights (in section 3.5) and does not consider the rule advice in this section
should apply to stock and domestic rights. 170
DERM was the only interested party to disagree with the ACCC’s draft rule advice 3-E.
This was on the basis that:
•

it would require Queensland to make changes to its legislation and
entitlement system, and

•

Queensland considers that IIOs should be able to impose exit fees to
protect remaining customers.

In relation to the first issue the ACCC has previously stated that it does not believe that
the Basin Plan water trading rules should necessarily be limited to rules that already
comply with current state legislation and regulations. Restricting the trade of tradeable
water access rights because of their intended use creates inefficiencies as mutually
beneficial trades fail to be realised. Therefore, the ACCC sees benefit in removing
restrictions on water access right trades associated with the water’s past, present or
future intended use even where this will require legislative amendment. The ACCC
does not believe that any requirement for legislative amendments is a strong enough
concern to warrant maintaining the status quo.
In relation to the second issue, the ACCC notes that while exit fees will not be able to
be levied on departing customers, the Water Charge (Termination Fees) Rules 2009
(termination fees rules) provide than an IIO may levy a termination fee on customers
that choose to terminate access to the IIO’s network. The termination fee rules also
prescribe the method for calculating the termination fee. This is that the termination fee
must be no more than ten times the total network access charge for the access right that
is being terminated. The termination fees rules also provide that an alternative
termination fee may be levied upon termination where that fee has been approved by
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See the background of section 3.5 for a discussion of ‘stock and domestic rights’.
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the ACCC. In this way, the termination fees rules provide for termination fees which
provide some protection for remaining customers when another customer chooses to
terminate access to the IIO’s network.
The ACCC acknowledges stakeholders’ views on the issue of IIO fees or charges on
the sale of a water access right, and the potential overlap with the termination fees
rules. The ACCC notes that it is currently in the process of advising the minister on the
making of amendments to the water market rules and termination fees rules. 171 These
amendments, if adopted, will largely address the ACCC’s concerns regarding IIO fees
and charges (the second dot point in the draft rule advice 3-E), as they will expressly
provide that a termination fee cannot be charged where delivery entitlements are
terminated, in accordance with a contractual provision, upon the trading of the whole or
a part of a water access right. As such, the ACCC rule advice 3-E has been amended
accordingly.
The majority of submissions which addressed the issue of intended use restrictions
supported the ACCC’s draft recommendation 3-F. The only submission which did not
fully support draft recommendation 3-F was the ACF. The ACF was concerned that the
recommendation that ‘water access entitlements and water allocations held by
environmental water holders should be treated no differently to water access
entitlements and water allocations held by any other person’ could be overly restrictive.
The ACF argued that by allowing environmental water to be treated differently from
other water access entitlements or allocations there could be mutually beneficial
outcomes for environmental water holders and other water holders. The example used
by ACF to illustrate this was the use of carryover. The ACCC notes that it supports the
use of carryover and has recommended that methods for extending access to carryover
for all water users should be pursued (this issue is discussed in section 3.10).
The ACCC notes that recommendation 3-F has not been put forward as a rule advice.
As the majority of submissions which commented on 3-F supported it, the ACCC is
maintaining its draft recommendation as a final recommendation to the MDBA.
3.4.4. ACCC advice
Rule advice (3–E)

The Basin Plan water trading rules should provide that, in the case of tradeable water
access rights (other than stock and domestic rights):
• there should be no restrictions on trade due to the purpose for which the

water has, is currently, or will be used
• the purpose for which water arising from a trade is used should not be

restricted as part of the trade approval process (water use on land should
be separately addressed through use approvals).
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52

See http://www.accc.gov.au/content/index.phtml?itemId=905665, viewed 22 February 2010.
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Recommendation (3–F)

The ACCC recommends that:
•

there should be no exemptions from water trading rules for, or
additional restrictions placed on, environmental water holders

•

water access entitlements and water allocations held by environmental
water holders should be treated no differently to water access
entitlements and water allocations held by any other person.

3.5. Stock and domestic water use
3.5.1. Background
Generally speaking, stock and domestic water is provided through an unlicensed
statutory water access right that is not subject to a volumetric limit (unlicensed
rights) 172 and / or through a licensed water access right which in some cases may be
designated as only for stock and domestic uses. 173 References to ‘stock and domestic
rights’ should be interpreted as including both unlicensed stock and domestic rights and
licensed water access rights with a specific stock and domestic purpose.
The ACCC noted in its draft advice that issuing new stock and domestic rights, or
allowing stock and domestic use to increase may erode the reliability of other water
access rights. To protect against such third party impacts, new stock and/ or domestic
water requirements (e.g. where a property is subdivided for residential development)
should arguably be met through the water market rather than the creation of new stock
and domestic rights.
Although stock and domestic rights are included in the definition of ‘water access
rights’ and consequently ‘tradeable water rights’ under the Act, 174 in many cases stock
and domestic rights are not a type of right which is currently inherently tradeable. In
particular, unlicensed rights are not tradeable in any Basin state. It is doubtful that the
Basin Plan water trading rules could change the nature of these rights to make it
possible to trade them. Therefore, the ACCC has focussed its advice on what conditions
172
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These rights may be referred to as basic landholder rights (New South Wales), private rights
(Victoria) or other rights to take water (Queensland and South Australia). These rights substituted
common law riparian rights.
The ACCC notes that under the common law, riparian rights traditionally gave the owner of land
fronting a river or stream, or land through which a river or stream flows, the right to enjoy and use
the water naturally flowing through the bed of the river or stream (Mayor, Aldermen and Burgesses
of the Borough of Bradford v Pickles [1895] AC 587; [1895–9] All ER Rep 984). However,
common law riparian rights have been abolished throughout the MDB—NSW (s. 393 of the Water
Management Act 2000); SA (s. 124(8) of the Natural Resources Management Act 2004); Victoria
(s. 8(7) of the Water Act 1989 (Vic)); Queensland (s. 19, Water Act 2000); and the ACT: (s. 7 of
the Water Resources Act 2007).
See Appendix 3 and section 3.5.1 of the water trading rules position paper for further information.
Section 4 of the Act.
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may be appropriate should a Basin state decide to make stock and domestic rights
tradeable. The ACCC recognises that a decision by a Basin state to make certain stock
and domestic rights tradeable would involve a careful consideration of the costs and
benefits involved.
The draft advice noted the example of stock and domestic rights 175 in irrigation districts
in northern Victoria that were converted into water access entitlements when water
rights in northern regulated systems were unbundled on 1 July 2007. These water
access entitlements can be traded like any other water access entitlement. 176 In extreme
circumstances (where water allocations may be insufficient to meet critical needs),
Victorian water access rights may be qualified to ensure that critical water needs are
met. 177 In South Australia, licensed stock and domestic water rights 178 were also
converted into tradeable water access entitlements in the River Murray prescribed
system, when water access rights in this system were unbundled on 1 July 2009. 179
In these cases an occupier of land who has sold a water access entitlement that was
previously a stock and domestic right may still have access to water for stock and
domestic purposes through their unlicensed rights. In particular, they will still have the
right to take water for stock and domestic purposes from a natural waterway that
adjoins or runs through, a well or bore on, or surface water from, their land for stock
and domestic purposes. 180 Further, water extracted by water users to meet their stock
and domestic water requirements is not usually metered in the MDB. As such, it is
difficult to accurately quantify the volume of water extracted under stock and domestic
rights. 181
If a person sells a water access entitlement which was formerly a stock and domestic
right, they may still be able to access the same amount of water through unlicensed
rights. As such, where volumetric stock and domestic rights are made tradeable, there
may be an increase in extractions of water for stock and domestic purposes through
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Prior stock and domestic rights were converted into water shares (which are water access
entitlements) under schedule 15, Water Act 1989 (Vic). A prior stock and domestic right is a right
that existed immediately prior to unbundling against a Victorian water authority to provide the
service of delivering water to the owner or occupier of a serviced property in its irrigation district
under s. 222(1)(a)(ii) of the Victorian Water Act. Private rights to take water under s. 8 of the
Victorian Water Act, to which entitlement holders may separately have access, were not made
tradeable.
Clause 4, schedule 15, Water Act (Vic).
DSE, Qualification of rights to water, viewed 5 February 2010,
http://www.ourwater.vic.gov.au/allocation/water_allocation_framework/responding_to_water_avai
lability/qualification_of_rights_to_water.
This does not refer to rights to take water under subs. 124(4) of the Natural Resources Management
Act 2004 (SA), to which the entitlement holders may separately have access to water for stock and
domestic purposes.
South Australian Government, position paper submission, p. 7; Water access entitlements are
issued under s. 146, Natural Resources Management Act. For information on unbundling in South
Australia, see South Australian Government, DWLBC website, www.dwlbc.sa.gov.au.
Subsection 124(4) of the Natural Resource Management Act 2004 (SA); Section 8 of the Water Act
1989 (Vic); DSE, position paper submission, p. 3; South Australian Government, position paper
submission, p. 7.
For information on metering, see section 3.11.
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other rights that do not have a volumetric limit, such as unlicensed rights, should these
rights persist. This risk was identified in a number of submissions to the draft advice. 182
In the draft advice, the ACCC considered that stock and domestic rights could be made
tradeable where certain arrangements were in place. In particular, existing stock and
domestic rights would need to be converted into water access entitlements, and
adequate safeguards would be required to meet critical human water needs in the event
of very low allocation levels.
The ACCC considered that stock and domestic rights should not be turned into
tradeable water access entitlements where the owner of the right is able to sell the right
but still have access (e.g. through an existing bore) to an unlimited volume of water for
stock and domestic purposes through a less well defined right (e.g. an unlicensed right).
In other words, the ACCC considered that stock and domestic rights could be made
tradeable where all stock and domestic rights (including unlicensed rights) are replaced
with a water access entitlement and adequate safeguards are in place for periods of very
low water allocations.
The ACCC also noted that a decision to enable trade of stock and domestic rights in a
given area would need to be supported by a Basin state requirement that all new or
expanded stock and domestic water needs in that area be met by a water access
entitlement (either already held or sourced through the market) such that a specific
stock and domestic right (as a water access entitlement or unlicensed right) would no
longer be available as a matter of course. An exception to this is where a water resource
is not fully allocated 183 and it is considered appropriate to allocate additional stock and
domestic rights as part of the water resource planning process, rather than through the
market. The ACCC considered that this requirement (to source new stock and/or
domestic water needs through the market) should apply even when stock and domestic
water rights are not made tradeable.
The ACCC considered that where the sale of a water access right would leave a
property without water for stock and domestic purposes, it would be open to the
landholder (or future purchaser(s) of the land) to purchase a water access right to meet
any future stock and domestic needs.
The ACCC noted that its recommendations would clearly constitute a major reform to
current stock and domestic water arrangements and that the Basin Plan water trading
rules are not the appropriate mechanism to pursue such reform.
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See CICL, draft advice submission, p. 3; GVIA, draft advice submission, p. 12.
A water source is considered to be overallocated if, with full development of water access rights in
relation to the water resources of the area, the total volume of water able to be extracted by the
holders of water access rights at a given time exceeds the environmentally sustainable level of take
for those water resources. See s. 4 of the Act.
A water source could therefore be considered to be not fully allocated if, with full development of
water access rights in relation to the water resources of the area, the total volume of water able to
be extracted by the holders of water access rights in a given time is less than the environmentally
sustainable level of take for those water resources.
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The ACCC also noted that the Basin Plan will consider critical human water needs.
However, the ACCC also recognised that if the circumstances in which people can
access water for critical human needs are not tightly defined, this will affect the extent
to which the benefits of making stock and domestic water rights tradeable are realised.
As such, the draft advice made the following recommendations:
Draft recommendation (3–G):
Stock and domestic rights (including special purpose water access entitlements and
unlicensed statutory stock and domestic rights) could be turned into volumetric water
access entitlements that are tradeable where:
•

no new stock and domestic rights (of any kind) will be issued, except where a
water source is not fully allocated and it is considered appropriate to allocate
additional stock and domestic rights as part of the water resource planning
process

•

there are adequate safeguards in place critical human water needs in the even
of very low allocation levels.

Draft recommendation (3–H):
In fully or overallocated water sources, new stock and/ or domestic rights (water access
entitlements, riparian rights or otherwise) should not be issued. Where a water source is
fully allocated, water for new stock and/ or domestic needs should be sourced through
the market.

3.5.2. Summary of submissions
The South Australian Government submitted that it is supportive of the ACCC’s
recommendation that stock and domestic rights could be turned into volumetric water
access entitlements in the circumstances specified in the draft advice. The South
Australian Government also noted that stock and domestic use is taken into account as
part of water resource prescription, licensing and water planning processes in South
Australia, regardless of whether it is licensed or not. 184
The NSWIC submission reiterated its belief that ‘stock and domestic entitlements must
not be tradeable’ and argued that the draft advice was contradictory:
… the ACCC notes in Recommendation (3-G) that “adequate safeguards are in place to
meeting critical human water needs in the event of very low allocation levels”. That is, a
holder of a stock and domestic entitlement ought be able to sell their entire entitlement
and not have access to stock and domestic water, except that adequate safeguards must
be in place to ensure that they do have access to domestic water. 185

CICL submitted that:
To permit the sale of stock and domestic water, even under conditional arrangements, is
to encourage distressed farmers to rely on riparian rights even more heavily and to
create a situation whereby Governments will inevitably come under pressure to provide
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South Australian Government, draft advice submission, p. 5.
NSWIC, draft advice submission, p. 4.
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even more drought relief to assist farmers who bank on selling their water, rather than
their stock, in the hope of near-term rain events or low water prices on water trading
markets, but who subsequently lose when neither of these eventualities come to pass. 186

Similarly, GVIA submitted:
While GVIA has some sympathy with making stock and domestic rights a tradeable
volumetric entitlement, it is a matter that requires more consideration and development.
For example, in NSW, a landholder may simply opt to sell a stock and domestic
entitlement, and meet water requirements by activating a riparian right. This would
cause all sorts of equity issues, and most likely lead to a total increase in water
consumption.
A solution may be to extinguish any basic/riparian rights, and replace them with
volumetric entitlements, but this is just one possibility that requires much greater
consideration. 187

MI submitted:
The conditions that the ACCC identify as being necessary before Stock and Domestic licenses
can be traded need expansion. Typically S&D entitlements are not metered and are to be used
only for specific purposes linked to a landholding more akin to urban water. These issues
would need to be addressed before an effective trading regime for these entitlements could be
introduced. 188

The VFF disagreed with the ACCC’s draft advice that stock and domestic water rights
could be turned into volumetric water access entitlements in the specified
circumstances and argued that:
…the cost of metering all the point sources of stock and domestic water would be astronomical
and impractical. 189

In relation to draft recommendation 3–F, the VFF submitted:
The VFF disagree with the ACCC’s position that new stock and/ or domestic water
needs should be sourced through the market. As a fundamental principle VFF oppose
any attempt to remove existing property rights, without adequate compensation. The
availability of water is intrinsic to property values. This is a high priority issue for the
VFF. Good stock and domestic water supplies are critical to enable farmers to manage
drought. For this reason, the VFF is opposed to any change which would limit or
discourage farmers from sourcing reasonable stock and domestic supplies. 190

The NIC submitted that:
Given the lack of industry support, and the ACCC’s own qualifications, NIC sees little
value in pursuing this recommendation [3-F]. 191
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CICL, draft advice submission, p. 3.
GVIA, draft advice submission, p. 12.
MI, draft advice submission, p. 2.
VFF, draft advice submission, p. 5.
VFF, draft advice submission, p. 5.
NIC, draft advice submission, p. 4.
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SunWater submitted:
As stated in our position paper submission, SunWater notes that riparian and groundwater stock
and domestic access is defined as a statutory right under the Queensland Water Act 2000. The
implementation of these recommendations may require major changes and would be especially
difficult to achieve in unregulated systems. 192

The NFF submitted:
At its November 2009 Members’ Council Meeting, the NFF reaffirmed its policy
position that stock & domestic water rights are not made tradeable and confirmed that
stock & domestic water should not be metered. It is worthwhile noting that Members
believe that many concerns and the drivers to meter stock & domestic water arises from
inadequate compliance measures or poor implementation of compliance. To this end,
NFF recommends that the States take appropriate steps to address this issue. 193

The ABA submitted that it did not agree that stock and domestic water rights should be
tradeable and submitted that:
ABA is concerned that there is likely to be scenarios where land is currently valued on
the basis that it would have access to water for stock and domestic purposes. This
recommendation may have financial ramifications for landowners and 3rd party
interests. 194

3.5.3. Discussion
Most stakeholders disagreed with the ACCC’s draft advice in relation to stock and
domestic use. In particular, stakeholder submissions to the draft advice raised concerns
in relation to:
•

allowing the sale of stock and domestic rights may encourage distressed
farmers to activate their unlicensed rights or rely on unlicensed rights
more heavily for stock and domestic uses

•

practicality and cost-effectiveness of monitoring water use for stock and
domestic purposes

•

amendment or removal of existing property rights without compensation

•

the impact of allowing the sale of stock and domestic water rights on the
value of land to which they are currently attached

•

safeguards where volumetric water access entitlements are inadequate or
have been sold.

The ACCC notes again that its draft advice was a recommendation regarding matters
that should be considered by a Basin state where the Basin state turns stock and
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SunWater, draft advice submission, p. 3.
NFF, draft advice submission, p. 5.
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domestic rights into volumetric water access entitlements that can be traded. The
ACCC has responded to stakeholder concerns below.
Risk of increased reliance on unlicensed rights
Two interested stakeholders expressed concern that permitting the sale of stock and
domestic water rights may encourage distressed farmers to activate their unlicensed
rights or rely on unlicensed rights more heavily. The ACCC notes this issue was
considered in the draft advice. 195 Due to this risk, the ACCC remains of the view that
stock and domestic rights should not be turned into tradeable water access entitlements
where the owner of the right is able to sell the right, but still have access to water
through remaining stock and domestic rights. The draft advice suggested that stock and
domestic rights should only be made tradeable where all stock and domestic rights
(including unlicensed rights) are replaced with volumetric water access entitlements.
However, the ACCC acknowledges that a Basin state may consider there to be benefit
to turning some stock and domestic rights (particularly licensed rights) into tradeable
volumetric water access entitlements, without necessarily turning all stock and
domestic rights (including unlicensed rights) into volumetric water access entitlements.
For example, such reforms have taken place in the regulated River Murray in South
Australia and regulated systems in northern Victoria. As such, the ACCC has amended
its draft advice to clarify that if a Basin state has made, or proposes to make some stock
and domestic rights into volumetric water access entitlements that are tradeable,
caution should be taken to ensure that there is a reasonable expectation that the water
access entitlement holders have no practical access to water from remaining stock and
domestic rights.
Monitoring and compliance
As a precursor to any trade of water for stock and domestic use, a Basin state would
need to make an assessment about the volume of water access entitlements granted to
replace (non-volumetric) stock and domestic rights. This assessment could be based on
historic usage of water for stock and domestic purposes, or an estimate of the quantity
of water required for reasonable stock and domestic purposes. The knowledge
necessary for such an assessment may not yet exist in many parts of the MDB,
particular in unregulated systems and / or where metering or some other appropriate
measurement approach is not in place or has not been in place for a sufficient period of
time.
Two stakeholders raised concerns about the practicality and cost of metering water
taken for stock and domestic use.
Firstly, the ACCC notes that issues associated with metering are covered generally in
section 3.11 of this advice. The ACCC notes the NFF’s submission that its members
‘believe that many concerns and the drivers to meter stock & domestic water arises
from inadequate compliance measures or poor implementation of compliance’ and that
‘States [should] take appropriate steps to address this issue’.
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ACCC, Water Trading Rules—draft advice, December 2009, p. 63.
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The ACCC notes that there are a number of ways to effectively monitor stock and
domestic water use and that Basin state governments (or their delegates) are
responsible for monitoring and enforcing compliance with the conditions of water
access rights by right holders.
Furthermore, the Act provides that WRP requirements (as distinct from the water
trading rules) may provide for the metering of stock and domestic water use only to the
extent that such metering is necessary for the effective management of the Basin water
resources, for example where a ground water resource is under stress or where there are
local disputes about water sharing. 196
In any case, the ACCC considers that—should a Basin state decide to make stock and
domestic water rights into volumetric water access entitlements that are tradeable—an
effective compliance regime would be required and that this may or may not take the
form of metering, depending on the relative costs and benefits for that particular area.
Existing property rights
In response to the VFF’s submission that it opposes ‘any attempt to remove existing
property rights, without adequate compensation’ or ‘any change which would limit or
discourage farmers from sourcing reasonable stock and domestic supplies’, the ACCC
notes its recommendation was that stock and domestic rights could be turned into
volumetric water access entitlements (rather than abolished without replacement).
Further, the ACCC recommended that new (rather than existing) stock and domestic
water needs be sourced from the market. The ACCC’s recommendation is not to
preclude the granting of additional stock and domestic rights where a water source is
not fully allocated and this is considered appropriate as part of the water planning
process.
Land value
The ABA argued that there is likely to be scenarios where land is currently valued on
the basis that it would have access to water for stock and domestic purposes and that
the ACCC’s recommendation ‘may have financial ramifications for landowners and 3rd
party interests’. In response, the ACCC notes that the volume (and therefore value) of
stock and domestic rights is likely to be relatively small compared to the value of the
land. Where this is not the case, the issue of third party security interests would need to
be carefully considered by Basin states if they elect to unbundle stock and domestic
water rights from land.
Where the sale of a water access right would leave a property without water for stock
and domestic purposes, it would be open to the landholder (or future purchaser of the
land) to purchase a water access right to meet any future stock and domestic needs. As
with other forms of unbundling (for example, where water for irrigation has been
unbundled from land) future purchasers of the land would need to explicitly consider
their stock and domestic water needs.
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See ss. 22(5) of the Act.
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Safeguards / critical human needs
The NSWIC expressed concern that the ACCC had recommended that ‘a holder of a
stock and domestic entitlement ought be able to sell their entire entitlement and not
have access to stock and domestic water, except that adequate safeguards must in place
to ensure that they do have access to domestic water’ and that this recommendation was
contradictory. 197 In response, the ACCC clarifies that it recommends that—as in the
Victorian example—a person’s access to water under the safeguards is contingent on
being able to demonstrate efforts to manage their own water needs (for example, a
Basin state may require that a person hold a water access entitlement in order to
qualify). That is, the safeguards ensure that people who source their stock and domestic
water through a water access entitlement still have access to sufficient water for critical
human needs even when water allocations are extremely low. The ACCC considers that
the safeguards should operate in a similar way to the qualification of water rights in
Victoria when water allocations are very low. 198 As noted above, the ACCC considers
it highly unlikely that a person would dispose of all their water access rights when there
is an ongoing need for water for stock and domestic purposes.
The ACCC notes CICL’s concern that ‘to permit the sale of stock and domestic water,
even under conditional arrangements, is to … create a situation whereby Governments
will inevitably come under pressure to provide even more drought relief to assist
farmers who bank on selling their water rather than their stock, in the hope of near-term
rain events or low water prices on water trading markets, but who subsequently lose
when neither of these eventualities come to pass’.
However, the ACCC considers that if a piece of land is to be continued to be used for
stock or human habitation, it would appear unlikely that the rational water access
entitlement holder would sell all their water access rights. The ACCC notes that it is a
water access entitlement holder’s decision whether or not to trade. The sale of an
entitlement or part of an entitlement could be a rational decision for some entitlement
holders where the volume held is surplus to likely future needs (for example, where
non-intensive stocking operations are discontinued). The ACCC considers that
individuals are in the best position to determine whether a trade is in their best interests.
In the unlikely event that a landholder sells all of their stock and domestic water access
entitlement and has no alternative source of water for their critical human needs, nor
the means to finance the purchase of additional water (including water allocation), the
ACCC notes that government income assistance measures and / or concessions may be
relevant.
As noted in the draft advice, the Basin Plan will consider critical human water needs.
However, the ACCC recognises that if the circumstances in which people can access
water for critical human needs are not tightly defined, this will affect the extent to
which the benefits of making stock and domestic water rights tradeable are realised.
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NSWIC, draft advice submission, p. 4.
DSE, Qualification of rights to water, viewed 5 February 2010,
http://www.ourwater.vic.gov.au/allocation/water_allocation_framework/responding_to_water_avai
lability/qualification_of_rights_to_water.
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Summary
The ACCC acknowledges that implementation of trade of stock and domestic rights
constitutes a major reform. The ACCC also acknowledges that there may be particular
difficulties in implementing such reforms in unregulated systems where data may be
less available and water access rights are more likely to still be bundled with land.
Trade of stock and domestic water is a reform question for Basin states, which must
weigh up the likely costs and benefits which may differ from water resource to water
resource. The ACCC’s recommendation 3–G is not that stock and domestic rights
should necessarily be made tradeable, but rather sets out the ACCC’s view on what
measures should be in place if a Basin state decides to make stock and domestic rights
tradeable.
To avoid doubt, the ACCC has amended its recommendations to clarify that if a Basin
state has made or proposes to make stock and domestic rights into volumetric water
access entitlements that are tradeable, caution should be taken to ensure that:
•

where only some stock and domestic rights are made tradeable, there is a
reasonable expectation that the water access entitlement holders have no
practical access to water from any remaining stock and domestic rights
(including unlicensed rights) and

•

safeguards to meet critical human water needs in the event of very low
allocation levels and that these safeguards would be available to people
who can demonstrate efforts to manage their own water needs (for
example, a Basin state may require that a person hold a water access
entitlement in order to qualify).

The ACCC’s views in relation to sourcing water for new stock and domestic needs
(recommendation 3–H) remain unchanged.
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3.5.4. ACCC advice
Recommendation (3–G)

The ACCC recommends that if a Basin state has made, or proposes to make some or
all stock and domestic rights into volumetric water access entitlements that are
tradeable, caution should be taken to ensure that:
•

where only some stock and domestic rights are made tradeable, there is
a reasonable expectation that the water access entitlement holders have
no practical access to water from any remaining stock and domestic
rights

•

no new stock and domestic rights will be issued, except where a water
source is not fully allocated and it is considered appropriate to allocate
additional stock and domestic rights as part of the water resource
planning process

•

adequate safeguards are in place to meet critical human water needs in
the event of very low allocation levels and that these safeguards would
be available to people who can demonstrate efforts to manage their
own water needs (for example, a Basin state may require a person to
hold a water access entitlement in order to qualify).

Recommendation (3–H)

The ACCC recommends that in fully or overallocated water sources, new stock and/or
domestic rights should not be issued. Where a water source is fully allocated, water
for new stock and/or domestic needs should be sourced through the market.

3.6. Trade into and out of the MDB
3.6.1. Background
A number of water supply arrangements involve the physical movement of water into
and out of the MDB. For example, there are major diversions from the Snowy Hydro
works into the Murray and Murrumbidgee systems, as well as pipelines to divert water
from the MDB to provide for regions outside the MDB (including Adelaide and
Melbourne).
The trade of water access rights into and out of the MDB will continue to occur as
new infrastructure works are built to increase connectivity between these areas. When
water is ‘traded out’ of the MDB, the extraction point for MDB water resources
remains within the MDB. Infrastructure is used to then divert (transport) this water for
use in areas outside the MDB. Similarly, when water is ‘traded in’ to the MDB, the
point of extraction would remain outside the MDB. Therefore, the ACCC draft advice
stated that trade of this water should be subject to the general trading rules governing
the movement of water to a new point of extraction. The ACCC considered that the
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trade of that water should not be subject to any special restrictions just because the
water is used outside the water resource from which it was extracted. These trading
rules ensure third party interests (including the environment) are appropriately
protected. Determining the purpose or location of the water’s use once it is extracted
should not be determined through the trading rules. The use of that water in its new
location should be handled through a separate use approval process. 199
The new SDLs for the MDB will apply to extractions from MDB water resources
(whether the water will actually be used within the MDB). As such, a trade ‘out of the
MDB’ should not lead to extractions beyond any sustainable limits set for the MDB
water resources. The only possible impact could be from a reduction in return flows or
groundwater recharge in the MDB; however, it should be noted that similar effects are
seen from improving on-farm efficiency within the MDB itself.
The ACCC also noted in its draft advice that considerations about critical human water
needs may also be relevant to this discussion. 200
The ACCC’s draft rule advice (3–I) was that:
The Basin Plan water trading rules should provide that a water access right trade should
not be refused on the basis that the water will be used in an area outside the MDB (and
the use of water inside the MDB should not be restricted solely because it was taken
from a water resource outside the MDB).

3.6.2. Summary of submissions
The VFF submitted:
There should be no water being traded out of the Murray-Darling Basin, permanent or
temporary. However, trade outside the Murray-Darling Basin is already occurring and
likely to continue. For example water is being pumped over the divide (via pipeline to
Ballarat) and water is pumped from within the Murray Darling Basin to Adelaide.
If trade outside of the Murray-Darling Basin is to occur, Carryover should not be
available for use. Also Refer to 3-A. 201

The GVIA and ABA both submitted that they agreed with the ACCC rule advice for
free trade in and out of the MDB. 202
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See section 3.3 on unbundled water rights.
The Basin Plan will include a statement on the amount of water required in each basin state that is a
referring state (except Queensland) to meet the critical human water needs of the communities in
the state that are dependent on the water of the River Murray System.
Where water is diverted (through infrastructure) outside the MDB, it may be supplying urban water
needs. This may be relevant to defining critical human water needs, and the status of water traded
to urban users (both inside and outside the MDB).
VFF, draft advice submission, p. 6. The VFF’s response to 3-A is that in principle, VFF does not
support Government and / or water authorities entering the water market to secure additional water
for the environment—see section 3.1.2. For information on carryover see section 3.10.
GVIA, draft advice submission, p. 4, ABA, draft advice submission, p. 1.

Water trading rules: Final advice—March 2010

Similarly, NIC submitted their approval:
NIC concurs with the ACCC that no specific rules need to be implemented to address
trade into or out of the Basin. We submit that this is a political issue, not one for the
trade rules.
However we reiterate our previous statements that the MDB should not be seen as a
solution to water woes outside of its boundaries. Irrigators find it extremely grating to
be told time and again that the system is under stress (often with the finger pointed at
them) only to find governments simultaneously taking water for non-basin purposes.
Taking water out of the Basin is counter-productive to the aims of the reform program
which irrigators generally support. 203

The AWBA submitted:
The AWBA questions why a trade would occur in the first place if the water is intended
to be used outside of the MDB. 204

While, the ACF rejected the ACCC rule advice stating:
ACF rejects the ACCC advice that trade of water out of the Murray-Darling Basin
should not be refused or restricted. Given the extent to which the MDB is overextracted
and the level of adjustment required amongst existing users in the Basin we could only
countenance support for this position once genuinely, ecologically sustainable diversion
limits are established and enforced across the Basin. Until this is achieved there should
be no more extractions from a Basin which remains unable to meet the water needs of
existing users, particularly the environment. 205

3.6.3. Discussion
Some submissions that addressed trade into or out of the MDB supported the ACCC’s
position that a water trade should not be refused solely on the basis that the trade is
occurring across a Basin boundary.
The VFF argued that water access entitlements traded out of the MDB should not be
able to have carryover associated with them. As discussed in the draft advice, the
ACCC considers that, to the extent that a water access entitlement trade is tagged, it
will retain the characteristics of its source location. Where these characteristics include
access to carryover, the holder of the water access entitlement should be entitled to
carryover whether they use the water within the source location or in another location.
In the ACCC’s view, there seems no apparent reason to specifically restrict carryover
for this single group of water access right holders. See section 3.10 for more discussion
on carryover.
The ACF rejected the ACCC’s position on the ground that the MDB is already over
extracted. The ACCC notes that the location of use does not imply that a water
purchaser will necessarily increase the level of extraction against a water access right.
The new SDL for the MDB will reflect an environmentally sustainable level of take,
203
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NIC, draft advice submission, p. 4.
AWBA, draft advice submission, p. 5.
ACF, draft advice submission, p. 2.
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whether that water will be used within the MDB or outside the MDB. Hence, a trade
‘out of the MDB’ should not lead to extractions beyond any sustainable limits set for
the MDB. As noted in the draft advice, the use of water outside the MDB would
necessarily reduce return flows in the MDB (and vice versa) but this effect would also
result from a right holder increasing their on-farm efficiency wholly within the MDB
and is not a sufficient reason to restrict such trades. Assumptions regarding return flows
should instead be considered during the water resource planning process.
In response to the NIC, a government decision to transport water out of the MDBA for
‘non-basin purposes’ may involve political considerations, however the ACCC
considers that these are separate to the discussion of whether the Basin Plan water
trading rules should limit the movement of water out of the MDB. The ACCC also
notes that it is difficult to argue that Basin resources should not be used outside of the
MDB without taking a similar view on the use of external water resources inside the
MDB. These two discussions cannot be had in isolation.
In summary, the fact that water extracted under an MDB water access right is to be
used outside the MDB (and vice versa) should not, of itself, necessitate any special
trading restrictions. It is the ACCC’s view that such a trade should be subject to the
same rules as any other trade involving the same point of extraction. This has been
recommended as a Basin Plan water trading rule on the basis that such a rule is
necessary to ensure trade into or out of the MDB is not unreasonably restricted.
3.6.4. ACCC advice
Rule advice (3–I)

The Basin Plan water trading rules should provide that a water access right trade
should not be refused on the basis that the water will be used in an area outside the
MDB (and the use of water inside the MDB should not be restricted solely because it
was taken from a water resource outside the MDB).

3.7. Environmental impacts resulting from trade
3.7.1. Background
Salinity and other environmental concerns can arise where water is traded between
locations or uses that can result in changes to the timing and level of river flows and
environmental impacts from water use. Currently, these concerns are usually managed
through:
•

water resource planning processes that define rules-based minimum
flow criteria to maintain environmental flows

•

water use approval processes.

In the future such water resource planning processes will also be guided by, and
accredited against, the Basin Plan requirements for new WRPs under item 11.
66
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The impacts of trade-induced changes can be both positive and negative. In the case of
environmental flows, the impact will depend on where the water has been traded from
and where it is being traded to. In addition, it is difficult to separate the impacts of
movements of traded water from the impacts of movements on non-traded water
(i.e. water being delivered to and extracted by existing water access right holders).
It is also difficult to ascertain whether environmental effects from the use of water on
land are the result of water trade or water use more generally. Accordingly, such effects
should be addressed separately from the approval of water trades. In most Basin states
the environmental impacts of water use are managed through water use approvals
(particularly in regulated systems) and broader water planning processes. In addition to
these state specific measures, the Basin Plan is likely to contain provisions to manage
the environmental impacts of water extraction more generally. The ACCC considers
that water trading should occur within the bounds of these specified environmental
conditions. 206
In its draft advice, the ACCC suggested that state water planning processes continue to
be the best approach to defining environmental water requirements and that the ACCC
considers that water trading should occur within the bounds of these specified
environmental conditions.
The ACCC’s draft advice also noted that the focus of its draft advice was in regards to
in-stream environmental impacts. The draft advice noted that there may be concerns
over the salinity and environmental impact of high levels of water use on land in certain
regions. However, the ACCC considers that these concerns should be addressed
through separate use approval processes. 207 Hence, the ACCC put forward the
following draft recommendation (3–J):
The ACCC recommends that:
•

Water trading should occur within the environmental bounds set through the
water planning process.

•

Where environmental impacts result from the use of water on land
(e.g. salinity), these impacts should be managed through separate use
approvals, not restrictions on trade.

However the ACCC considers that it is unnecessary for the Basin Plan water trading
rules to incorporate these positions explicitly.
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Chapter 6 discusses the use of trading zones and specified environmental constraints to ensure that
water trading occurs within these specified bounds. It is also important that where a water resource
plan or the Basin Plan limits water trading/use for environmental reasons, these reasons are clearly
set out and subject to ongoing review.
The ACCC notes that in some systems (in particular, unregulated or groundwater systems), the
regulation of water use on land may not be governed by a separate instrument. In such systems—
where the use of water on land is to be governed—partial unbundling of the use component from a
water access right would enable this to be undertaken without undue restrictions on the trade of a
water access right. See section 6.4.3 for a discussion of partial unbundling (of extraction rights) in
the context of groundwater.
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3.7.2. Summary of submissions
The VFF submitted that it agreed with recommendation 3-J and stated that ‘[s]uch
issues need to be covered through state water plans’. 208
The AWBA submitted that it agreed with the ACCC’s recommendation in relation to
environmental impacts resulting from trade but noted that ‘there is a need to ensure that
market participants using trade are fully informed of the rules associated with the use of
that water.’ 209
The ACF agreed with the ACCC’s recommendation and noted that it ‘supports strong
planning provisions and use approvals to prevent environmental damage resulting from
the use and trade of water’. 210
The ABA noted:
ABA agrees that the impacts of the use of water should be managed through planning
processes and should not limit trade. 211

3.7.3. Discussion
The ACCC’s recommendation in relation to environmental impacts resulting from trade
was supported by all submissions to the draft advice which commented on the
recommendation. This was also the case for the majority of submissions to the position
paper which commented on the issue.
The ACCC has maintained recommendation 3–J as it appeared in the draft advice.
3.7.4. ACCC advice
Recommendation (3–J)

The ACCC recommends that:
•

water trading should only occur within the environmental bounds set
through the water planning process

•

where environmental impacts result from the use of water on land (e.g.
salinity), these impacts should be managed through separate use
approvals, not restrictions on trade

However the ACCC considers that it is unnecessary for the Basin Plan water trading
rules to incorporate these positions explicitly.

208
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3.8. Overallocation and overuse
3.8.1. Background
Currently there are two major initiatives underway that aim to address overuse (and
potentially overallocation) in the MDB:
•

Establishing a sustainable diversion limit—the Basin Plan will define
sustainable levels of take for Basin resources 212

•

Government buybacks—the Australian Government in particular is
purchasing water from willing sellers to provide water fro the
environment and ‘restore the balance in the basin’. 213

In some instances, Basin states have allowed particular trades to occur subject to a
reduction on the traded volume of the water access right.214 This may be done, in part,
to address concerns about overallocation (or overuse) 215 of the water source. However,
as outlined in the ACCC’s position paper and draft advice, such rules can have a
limited impact on addressing overallocation as they create a disincentive to trade, thus
limiting the volume of trade that occurs and having little effect on overallocation.
Furthermore, such trading restrictions concentrate the burden of addressing
overallocation on trading parties only.
The ACCC notes that such restrictions also seem to contradict the basin water market
and trading principle:
Exchange rates must not be used to achieve other outcomes such as to alter the balance
between economic and environmental protection or to reduce overall water use. 216

212

Section 22(1), item 6, of the Act defines the long-term average sustainable diversion limit as:
the maximum long term annual average quantities of water that can be taken, on a sustainable
basis from:
(a)
the Basin water resources as a whole; and
(b)
the water resources, or particular parts of the water resources, of each WRP area.
213 The Department of Environment, Water, Heritage and the Arts website states the aim ‘of improving
the balance between water for consumptive use and water for a healthy river system’; see the
DEWHA website, www.environment.gov.au.
214
For example, Victoria currently implements a 20 per cent reduction in volume for water traded in
unregulated systems; see DSE, Draft for community comment— Sustainable Water Strategy
Northern Region, Victorian Government, Melbourne, 2008, p. 118.
215
Section 4 of the Act defines overallocation—there is an overallocation for a water resource plan
area if, with full development of water access rights in relation to the water resources of the area,
the total volume of water able to be extracted by the holders of water access rights at a given time
exceeds the environmentally sustainable level of take for those water resources.
Section 4 of the Act defines overuse—there is an overuse for a water resource plan area if the total
volume of water actually taken for consumptive use from the water resources of the area at a given
time exceeds the environmentally sustainable level of take for those water resources.
216
Schedule 3, clause 4 (10) of the Act.
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Relevantly, another of the Basin water market and trading principles is:
Trades within overallocated water resources (including ground water resources) may be
permitted in some cases subject to conditions to manage long-term impacts on the
environment and other users. 217

The ACCC draft advice discussed that trade within areas where overallocation exists
should not lead to a greater level of overallocation because it will not impact on the
total volume of water access rights on issue. It is true that water trading may increase
the use of water in these areas if the purchaser is more likely to utilise the water access
right. However, it should be noted that the water access right gives the buyer the same
right to access water as previously held by the seller. In addition, overall usage would
still be limited to any SDL in place.
If actual usage was already at (or beyond) the SDL, increased use of the traded water
access right would possibly reduce the reliability of others’ water access rights. While
this is a third party impact, it is an impact caused by overallocation, not the trade per se.
Other water access right holders have had higher reliability only because the seller has
not previously used the full amount of water available under their water access right.218
The ACCC considered in its draft advice that it is not appropriate to prohibit or restrict
a trade on the basis that the buyer of a water access right would extract more water
under the right than had historically been extracted by the seller.
As such the ACCC made the following draft rule advices (3–K and 3–L):
The Basin Plan water trading rules should provide that water access right trades should
not be conditional on a reduction in the trade volume to address overallocation.
The Basin Plan water trading rules should provide that trade within an overallocated
system should not be restricted solely on the basis that the system is overallocated.

3.8.2. Summary of submissions
Submissions showed an overall agreement with the ACCC position on overuse and
overallocation. The VFF, ABA and GVIA submitted that they agreed with the ACCC’s
draft rule advice in relation to overuse and overallocation. 219
The South Australian Government submitted:
SA supports the recommendation [sic] 3-K that reductions in trade volume as part of a
water trade should not be the mechanism to deal with over allocations. 220

217
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Schedule 3, clause 4 (7) of the Act.
Please see section 2.2.3 for a further discussion of the interaction between trade and ‘sleeper’ or
‘dozer’ water access rights.
VFF, draft advice submission, p. 6; GVIA, draft advice submission, p. 4; ABA, submission to draft
advice, p. 2.
South Australian Government, draft advice submission, p. 1.
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The AWBA submitted that it:
… agrees that over allocation should be dealt with by other means such as infrastructure
upgrades, buy backs or other mechanisms agreed with stakeholders. 221

MI submitted that the ACCC’s draft advice in relation overuse and overallocation:
… sounds reasonable if the only objective is to confine trade within environmentally
responsible diversion limits. However, we believe that governance of trade should
ensure fair and equitable trade between entitlement holders. If we take the current Cap
as an example, where the activation of previously underutilised entitlement through
trade has occurred at the expense of water users. Also, all allocation to unused
entitlement can be traded inter-valley or interstate and the costs of compliance with
SDLs socialised to all water users. These are not features of a fair and equitable (or
indeed economically optimal) trading system. 222

The NFF submitted:
NFF notes that the ACCC Draft Advice will not impinge on the rights of the states to issue,
cancel and acquire water rights in an attempt to address over allocation or “re-scale” broad
categories of water access rights. While this may in fact be true, NFF asserts that any
adjustment to the balance between consumptive and environmental water uses must be via the
acquisition of water from willing sellers. Any attempt to make this adjustment by varying the
reliability attached to those water rights must attract appropriate compensation under NWI risk
assignment for a change of government policy. To do otherwise, impinges the property rights
and is not within the spirit of the National Water Initiative 223 .

The ACF submitted that it supported the ACCC advice on the condition that:
…the ACCC and other agencies and governments continue to support and action water
reallocation to the environment to properly address overallocation and overextraction and that
genuinely, ecologically sustainable diversion limits are established and enforced across the
Basin. 224

DERM stated:
This draft rule advice should refer to not restricting trade of ‘tradeable water access
entitlements’ in overallocated systems.
Queensland would only seek to introduce trading by establishing tradable water access
entitlements within overallocated systems after any overallocation has been addressed. This
ensures certainty and clear specification of entitlements as a basis for trading. 225

3.8.3. Discussion
In response to MI’s comments, the ACCC considers that the trade of under-utilised
water access rights should not be restricted on the basis that trade may result in greater
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222
223
224
225

AWBA, draft advice submission, p. 6.
MI, draft advice submission, p. 2.
NFF, submission to draft advice, p. 5.
ACF, draft advice submission, p. 3.
Queensland DERM, draft advice submission, p. 2.
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utilisation of those rights. Trading of water allocations, or of the water access
entitlements themselves, resulting in greater utilisation, has the same effect as the
previous owner increasing their usage of the water allocation.
Unused or under-utilised entitlements are existing water access rights. It remains the
view of the ACCC that water trading rules must recognise the rights on issue as they
currently are. Limiting trade based on historical usage can impinge on the property
rights of the water access right holders (see section 2.2 for a discussion on property
rights and under-utilisation of water access rights).
It should be noted that the water access rights give the buyer the same rights to access
water as previously held by the seller. Overall usage will still be subject to any SDL(s)
in place. As noted in the background section, the ACCC has acknowledged that if
actual usage is already at the relevant SDL, then the reliability of water access rights in
that area would indeed decrease with greater utilisation levels. While this is a thirdparty impact, it is a result of overallocation in the area rather than water trade per se.
For this reason, the ACCC believes that it would not be appropriate to restrict trade on
the basis that the buyer would use more water under the right than the seller historically
extracted.
The ACCC notes the NFF’s comments on this rule advice and that the risk allocation
framework regarding reductions in water availability is dealt with in Part 2, Division 4
of the Act. It does not consider that the water trading rules should address the issue of
implementation of the risk assignment framework.
In response to ACF’s comments, the ACCC does not consider that supporting and
actioning water reallocation to the environment is appropriately a function of the water
trading rules. As noted earlier, concerns regarding overuse and overallocation should be
addressed through SDLs and the broader Basin Plan. Limitations and prohibitions on
trade should not be employed to address issues of overallocation and overuse.
The ACCC notes DERM’s comment that it would only introduce trade once
overallocation had been addressed. If overallocation has been addressed, the ACCC
notes that there would be no need to make water access right trades conditional on
reductions in the trade volume to address overallocation. However, for the reasons set
out above, the ACCC considers that overallocation in isolation is not necessarily
pertinent to trade, as trade of a water access right does not alter the right or the amount
of rights on issue. As such, overallocation does not seem to be a reason to restrict trade.
The ACCC does not propose amending its draft rule advices in relation to
overallocation.
3.8.4. ACCC advice
Rule advice (3–K)

The Basin Plan water trading rules should provide that water access right trades
should not be conditional on a reduction in the trade volume to address overallocation.
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Rule advice (3–L)

The Basin Plan water trading rules should provide that trade within an overallocated
system should not be restricted solely on the basis that the system is overallocated.

3.9. Conversion between priority classes
3.9.1. Background
Water access rights can have different priority classes. 226 This is typically the case in
regulated systems, where rights generally take the form of water access entitlements.
The priority class of a water access right determines the priority of access to available
water for that water access right.
In some jurisdictions, the holder of a water access right of a particular priority class
may apply to convert that right to a right of a different priority class. 227 This usually
involves a conversion factor (sometimes referred to as an exchange rate) whereby the
initial water access right of a certain priority class is cancelled and a new water access
right of another priority class is created with a volume that represents some proportion
of the initial volume. 228 This section considers such conversions; rather than changes
made to the volume of a water access right because of a change in the location of
extraction pertaining to the water access right or a more fundamental ‘re-scaling’ of all
water access rights of a particular type. 229
While conversion between priority classes can have advantages in terms of managing
risk under unpredictable rainfall outcomes, the ACCC considered in its draft advice that
these advantages are outweighed by the significant negative impacts it can have on
third party interests. In particular, conversion between priority classes has the potential
to change the amount and timing of water received by other holders of water access
rights of both the priority class being converted from, and that being converted to.
In addition, where there is an active water market, irrigators may purchase water access
rights of varying priority classes to reduce the risk associated with variable water
supply. Where the water market provides this opportunity (without the associated third
party impacts), there is little need for the conversion of a water access right between
priority classes. Furthermore, allowing for conversions between priority classes would
also fix the price ratio between the two priority classes of water access rights.

226

227

228

229

The priority class of a water access right may also be referred to with reference to the security or
reliability of a water access right.
The New South Wales Government has embargoed such conversions; see NOW,
http://www.water.nsw.gov.au/default.aspx?ArticleID=229#category, viewed 1 March 2010.
The conversion could also be affected by amending the properties (volume and priority class) of the
water access right.
See chapter 6. Exchange rates may be employed as a trading mechanism where the location of
extraction of a water access right is changed.
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As such, the ACCC provided the following draft recommendation (3–M):
The ACCC recommends against allowing for conversion between priority classes of
water access rights. It noted that the benefits of allowing conversion may be realised
through more efficient water markets and the potential disadvantages may be severe in
terms of third party impacts.

3.9.2. Summary of submissions
CICL submitted that it agreed with the ACCC’s recommendation in relation to
conversions ‘because conversion can fundamentally alter the balance of water
allocation in a given area and, complicate water resource plans’. 230
The VFF submitted that it agreed with the ACCC’s recommendation on conversions.231
The AWBA submitted:
AWBA agrees with this recommendation. Many irrigators are now differentiating
between the characteristics of the various permanent water products and are making
investment decisions accordingly. For example in recent times many Victorian irrigators
have acquired NSW High Security entitlements for use on a Victorian property because
of the perceived higher reliability of allocation.
However a major factor in a functioning market is confidence in the legal framework of
the underlying asset. Continual changes in water policy and the legislation which affects
the various water products will undermine the market.
Irrigators (and their financiers) have been and are still making important and substantial
and investment decisions in water products based on the characteristics of the water
products as they have been defined and stand at present. If conversion of priority classes
is reintroduced it may distort this existing pricing structure and signals. 232

The NFF supported the ACCC’s recommendation and noted:
… the water market now provides the opportunity for any entitlement holder to acquire
the water products that best suit their requirements now or in the future. 233

The ABA noted:
ABA agrees that 3rd party impacts from conversions of different classes of water access
rights needs to be avoided. 234

MI submitted:
Conversions have occurred up until very recently in the Murrumbidgee Valley. Our
position here is that conversions should not be allowed unless there is certainty that they
would not have 3rd party impacts. We do not believe that this can be demonstrated. 235
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However, SunWater submitted:
… conversion between priority classes is allowed in several schemes covered by
Queensland’s Resource Operations Plans. These arrangements were subject to open and
rigorous water planning process and incorporate limitations and other rules which aim
to minimise the possibility of third party impacts, including potential impacts on the
environment.
Consequently, SunWater believe that conversions are a useful supplement to the list of
water trading options, providing rules for conversion are developed through a
consultative and proper planning process. 236

3.9.3. Discussion
The majority of submissions to the draft advice that addressed the issue of conversions
between priority classes supported the ACCC’s recommendation. In particular, these
submissions cited the significant third party impacts that can result from allowing
conversions between priority classes and the fact that conversions are unnecessary
where there is a functioning water market.
The ACCC agrees with these positions. While allowing conversions between priority
classes can have advantages for some water users, the ACCC maintains that such
advantages are outweighed by the associated third party impacts. The ACCC considers
that it is very difficult to determine an appropriate conversion factor that does not have
unacceptable third party impacts at least on some occasions, even where there is
rigorous assessment around the calculation of that conversion factor. Even with an open
planning process, third party impacts cannot be avoided.
Further, the existence of an efficient water market reduces the need for allowing
conversions between priority classes. In fact, allowing conversions between priority
classes can undermine the efficiency of the market by fixing the price ratio between the
two water access right priority classes in question.
For the above reasons, and given the general support for the ACCC’s draft
recommendation, the ACCC has maintained its recommendation regarding conversions
between priority classes of entitlement. This recommendation is presented below.
3.9.4. ACCC advice
Recommendation (3–M)

The ACCC recommends against allowing for conversion between priority classes of
water access rights. The benefits of allowing conversion may be realised through more
efficient water markets and the potential disadvantages may be severe in terms of third
party impacts.
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236

MI, draft advice submission, p.2.
SunWater, draft advice submission, p. 3.
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3.10. Carryover
3.10.1.

Background

Generally, carryover involves a water access entitlement holder retaining an amount
of their unused water allocation in storage to be made available in the next water year.
The main advantage of carryover is that it allows a person to manage variability in
water availability across seasons (especially at the start of an irrigation season).
In particular, carryover can be beneficial where there are limited opportunities for
on-farm storage or water trade.
Where a water access entitlement is traded, the characteristics of that entitlement,
including whether there is carryover associated with that entitlement, should remain
unchanged. Similarly, any water accessed through carryover should be able to be
traded in the same manner as any other water allocation. The ACCC’s draft rule advice
(3–N) stated:
The Basin Plan water trading rules should provide that there are no restrictions on trade
specific to water carried over, nor should there be any specific exclusion of traded water
from having access to carryover (assuming other criteria, such as the possession of a
water access entitlement, are met).

The ACCC’s draft advice noted that Queensland and New South Wales have initiated
capacity sharing or continuous sharing 237 in a number of their catchments. In capacity
share schemes, carryover is effectively perpetual because irrigators hold a licence to a
share of storage capacity (and its inflows and losses) and they manage inflows and
outflows individually, as one might manage a bank account.
In schemes without capacity share, there are often volumetric constraints on maximum
carryover volumes to protect third party interests. To address these constraints, Victoria
has proposed a ‘spillable water account’ that will allow higher volumes of carryover,
with any risk of spillage being borne by those with water in their spillable water
account. The ACCC’s draft recommendation (3–O) was that:
The ACCC recommends the use of continuous accounting, capacity sharing and
spillable water account with no limits on carryover volumes to increase water holder’s
access to water across seasons. Where these are not feasible, other methods to extend
access to carryover water should be pursued..

The ACCC in its draft advice, also noted the importance of providing market
participants with the necessary information required to make informed carryover
decisions. Water markets will be negatively affected if property rights are not
adequately protected. This includes water allocations carried over in storage. If water is
carried over, it is by definition water that is already recorded in storage and allocated to
a user. While delivery of these allocations may not be possible if there is no additional
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76

Capacity sharing is where individuals have a share of the dam capacity and its inflows. Continuous
accounting is a mechanism for continually assessing and reporting accounts. Continuous sharing is
a system where both capacity sharing and continuous accounting are in place.
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water in storage to meet delivery needs in the following year, the ACCC considered
that rules for limiting access to carryover water should be clearly defined in advance.
The ACCC’s draft advice argued that the ability to deliver carryover water, or to access
carryover water for other uses, should be based around clearly defined triggers. The
Basin Plan will assist by more clearly defining the tiered water-sharing arrangements
and required storage reserves to manage future risk. 238 The draft advice stated that this
information needs to be clearly communicated to market participants to assist in their
decision-making about carryover and water allocation trade. The ACCC’s draft
recommendation (3–P) was that:
The ACCC recommends that relevant agencies should determine appropriate signals
about the likelihood of carryover water being available (and the timing of that
availability in the season) and how this should be communicated to water access right
holders. This could possibly be linked to the tiered water sharing arrangements in the
Basin Plan.

3.10.2.

Summary of submissions

Stakeholders generally supported the ACCC view that water carried over should have
the same ability to be traded as other allocated water. CICL agreed with the proposal
that there should be no restrictions to trade that relate to carryover. 239 The GVIA, ACF
and ABA also supported the ACCC rule advice and recommendations for carryover. 240
GVIA further submitted:
. . .it is concerned about any system where access to carry-over is not guaranteed. In
GVIA’s opinion, carry-over water should be the highest priority water after basic
human needs. 241

SunWater submitted:
While SunWater agrees with rule advice 3-N regarding the absence of restriction
specifically related to the trading of carryover water, it should be noted that there are
additional costs associated with the tracking of carryover water that has been traded. For
example, there may be conditions associated with the original carryover volume e.g.
that it should be used before a fixed period has elapsed, or that it is cancelled upon
spilling of the head storage. If such tracking is required, it adds to the complexity of the
water accounting system and thereby increases the costs associated with the accounting
system.

However, DERM proposed that the carryover rule would be more appropriate as a
recommendation on the basis that:
This draft rule advice arises from matters that are specific to the issues associated with
the trading regime in the southern Murray-Darling Basin (MDB). Generic rules for
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See part 2A of the Act.
CICL, draft advice submission, p. 3.
GVIA, draft advice submission, p. 5 & 13. ACF, draft advice submission, p. 3 ABA, draft advice
submission, p. 2.
GVIA, draft advice submission, p. 13.
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carryover are not applicable given the variety of entitlements and management regimes
that exist across the whole of the MDB. 242

Submissions received on the concept of increasing access to carryover (through a range
of mechanisms) were generally in favour of the ACCC position, with the exception of
the South Australian Government who remain opposed to the concept of spillable water
accounts and Murray Irrigation Limited (MIL) who did not support addressing
carryover policy or continuous accounting in the Basin Plan water trading rules. 243
The AWBA supported the ACCC draft advice on carryover and submitted:
AWBA would support further consistency between New South Wales, Victoria and
South Australia in respect of carry over rules. The current mismatch of existing rules is
creating market confusion and the emergence of “workarounds” to circumvent
carryover restrictions within specific states. 244
The AWBA supports a mechanism for High Security Holders in New South Wales and
High Reliability Holders in Victoria to have the ability to carryover allocation without
the risk of forfeiture in the following water year / season. Given the current drought it is
an appropriate risk management strategy for permanent planting growers in particular to
have the ability to carryover without penalty. 245

Similarly, the South Australian Government commented on the potential impacts of
different carryover rules in each jurisdiction:
Careful consideration will need to be given to the development of carryover policies and
protocols in the jurisdictions. Negative third party impacts could be generated if one
jurisdiction’s carryover offers excessive advantages or disadvantages in regards to the
carryover provisions of another jurisdiction. This could create directional trade in
allocations purely for the carryover provisions, and this water is traded back into the
original state at the commencement of the new water year. Therefore consistency in
carryover policies across the regulated river systems would be desirable in the long
term. 246

SunWater submitted:
In relation to recommendation 3-O, SunWater still caution against using the phrase:
“with no limits on carryover volumes”. As stated in our position paper submission,
SunWater believe that removing restrictions on the volumes of water allowed to be
carried over would be problematic from a hydrological point of view. Limits on
carryover are considered vital to limit the impacts of one water user’s usage decisions of
behaviours on other water users’ options of future water availability. While SunWater
employs capacity sharing ( or ‘continuous sharing’) in two schemes and finds that this
greatly increases flexibility of access to water, SunWater would still argue that the rules
must be tempered with volumetric limits on the extent of carryover in order to achieve
sustainable water management. 247
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The VFF agreed with the draft rules and recommendations proposed for carryover and
made the following comments:
VFF support a capacity share model where the individual water share owner has a
specific share of the capacity of the storage. The individual should be able to carry over
up to that maximum capacity share that he is already paying for. Any water stored as
carryover in excess of the individual capacity share becomes casual use storage and then
will be the first water to spill under the spillable water account model. 248

However, the South Australian Government did not support the draft recommendation
as it related to spillable water accounts stating:
The recommended spillable water account and no limits on carryover volume pose
grave threats to South Australia’s shared water storage operations. This position was
raised in South Australia’s response to the position paper on the water trading rules, and
again forcefully in a meeting with the ACCC in November 2009. Again South Australia
expresses strong concerns that the use of a spillable water account under the current
MDB Agreement would directly disadvantage South Australia.
Under the current MDB Agreement operating plans for the storages and carryover,
South Australia water is designated to spill first. There is little incentive for South
Australia licence holders to carryover if their water spills first, while those under a
spillable water account can hold their water for an indefinite period.
Further discussions and more detail are required in the rules regarding this issue. The
correct forum for these discussion is initially within the River Murray Operations
component of the MDBA and as part of the Basins Officials Committee and the Basin
Plan. Consideration of carryover options and operation matters raises issues that extend
far beyond the scope of the trading rules including the operation of the river, the
breakdown of storage protocols, unregulated flows and the issue of private and public
use and management of publicly shared inter-jurisdictional storages. 249

In response to draft recommendations 3–O and 3–P, MIL submitted:
Murray Irrigation considers issues such as carryover policy and continuous accounting
are issues to be dealt with by the individual states’ in their water resource plans (water
sharing plans in NSW).
The yield and reliability of water entitlements are currently defined in individual water
resource plans. These plans have been developed based on a set of assumptions about
water use and allocation policy, including carryover policy.
The introduction of unlimited carryover to all entitlement holders at a Basin scale is a
fundamental change in policy. The benefits of such a change need to be considered
properly during the development of the state’s water resource plans. Each state should
remain responsible for determining how they manage compliance with the new SDL (in
terms of allocation policy) with the trading rules being restricted to the trade of water
entitlements and the water available in accounts (i.e. annual trade). 250
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Further, MIL noted its concerns over the ability to fully understand the implications of
carryover without more information being available about the SDL. It submitted:
Murray Irrigation expects any rules in relation to carryover will be consistent with the
Murray Darling Basin Agreement and will not allow:
a)

South Australia’s storage of water in headwater storages to affect upstream
state’s water availability that would have otherwise occurred.

b) Any changes to the internal spill arrangements between NSW and Victoria.
These are both key principles in relation to each state’s right to water as expressed in the
Murray Darling Basin Agreement, which require the approval of the Murray Darling
Basin Ministerial Council to change.
Murray Irrigation therefore considers it completely premature for the Basin Plan trading
rules to be inclusive of significant policy change in relation to water accounting outside
of a state approved process. 251

In relation to the ACCC’s draft recommendation 3-P on signalling the likelihood of
access to carryover, the AWBA submitted:
The AWBA recommends that the water resources be managed in such a way that all
carryover is guaranteed to irrigators within the first three months of the new water year
other than in extreme circumstances which are defined and communicated to
stakeholders. 252

State Water submitted:
The ACCC has recommended that agencies should determine the appropriate signals
about the likelihood of carryover water being available. The rules regarding allocations
are based on historical precedents which means that carryover will be available every
year, assuming inflows at least reach their previous lowest levels. Consequently, it is
only during this current drought, due to historically low inflows, that access to carryover
has been suspended. The signals suggested by the ACCC are therefore only required for
these exceptional circumstances. However, due to their very nature, these events are
virtually impossible to predict which may limit the usefulness of the signals
themselves. 253

The NFF submitted:
The NFF concurs with the ACCC rule advice 3-N to 3-P providing that third party
impacts are assessed and considered. Any impacts to reliability entitlement must be duly
compensated under risk assignment for a change of government policy. 254

The NFF also submitted:
The NFF notes the discussion around carry over and the use by the State of this water to
underpin critical human water needs. The NFF does not support the ability for the States
to simply take this water. A water market is in operation and it is incumbent on
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jurisdictions (including the MDBA) to acquire water to underpin critical human needs
where this cannot be met from reserves. The reason underpinning this position reflects
that irrigators are asked to acquire any water needs from the water as their resolution to
risk management.
Furthermore, irrigators may have already made a planting decision – and physically
planted a crop – based on their carry over water. This occurred in NSW and the
compensation paid was clearly insufficient to cover the costs associated with planting
and the foregone income from a harvested crop. In this case, irrigators wore the real
costs of providing drinking water without true compensation for their very significant
losses in a drought! 255

In relation to the ACCC’s draft recommendation 3-P on signalling the likelihood of
access to carryover, the VFF submitted:
This should follow the seasonal allocation policy within the state. 256

3.10.3.

Discussion

Carryover is an important tool for irrigators in managing variability in water
availability across seasons. It is particularly beneficial for irrigators with limited access
to on-farm storage or water trade and for irrigators that need a reliable supply of water
early in the irrigation season. This is highlighted by the majority of submissions in
support of the ACCC’s draft advice recommending increased access to carryover
through a range of mechanisms (including continuous accounting, capacity sharing or
spillable water accounts). In particular, submissions emphasised the importance of
guaranteed access to water that has been carried over, and that carryover water should
have the same availability and tradability as other allocated water.
The ACCC notes DERM’s proposal that carryover would be more appropriately dealt
with as a recommendation given the variety of arrangements in each state. While the
ACCC acknowledges this submission, it still considers that rule advice 3–N is
constructed broadly enough to be appropriate as a Basin Plan water trading rule,
especially given its general support and relevance to water markets throughout the
MDB. The ACCC considers that a rule reflecting this advice would in fact already be
widely complied with across the MDB and is unlikely to require significant policy
changes. However, recommendations 3–O and 3–P are much more specific to the
operation of individual systems. The ACCC notes that these are recommendations
rather than advice to make a Basin Plan water trading rule.
The ACCC recognises that different jurisdictions have different carryover policies in
place. However, the ACCC believes that as significant carryover opportunities are
available in all states, there is unlikely to be a flux of water trade due to these different
policies. Furthermore, a mix of products, which includes a mix of carryover
opportunities, has the potential to enhance market outcomes.
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Access to carryover can be limited by delivery constraints and water availability,
particularly at the beginning of each irrigation season. Jurisdictions manage access to
carryover and the ability to trade carryover differently. In most jurisdictions, carryover
water cannot be traded until access has been granted, however New South Wales does
allow trades between quarantined carryover accounts to occur prior to access (although
the water remains quarantined). Under Victoria’s proposed system of spillable water
accounts, water in such accounts is not available for trade or use until it has been
determined that there is no risk of a spill. At this stage the water will be transferred into
the main allocation bank account where it can be used or traded.
The ACCC notes the New South Wales approach of allowing trade of quarantined
water and can see some benefit enabling such trade. However, the ACCC
acknowledges concerns raised over trade of carryover water which has not yet been
deemed accessible for use. Accordingly, the ACCC has clarified that rule advice 3–N
should apply only where the water carried over has been made available for use.
As noted in the draft advice, the ACCC recognises that water storages are managed
differently in each Basin state (and sometimes within the state). The ACCC
recommends the use of continuous accounting, capacity sharing and spillable water
accounts to give water access rights holders’ greater access to carryover water. The
draft advice also recommended that where these methods are not appropriate, expanded
access to carryover water be available to the extent that storage allows and to the extent
that third party impacts are appropriately protected.
In relation to this recommendation, the ACCC notes SunWater’s concerns over the
phrase ‘with no limits on carryover volumes’. The ACCC acknowledges that removing
volumetric limits on carryover water could be problematic from a hydrological point of
view, however this was not the intention of draft recommendation 3–O. The concept of
‘no limits on carryover volume’ was intended to apply solely to spillable water
accounts. Accordingly, this recommendation has been restructured to eliminate any
further potential for misunderstanding.
The submission from MIL highlighted its concerns that issues such as carryover policy
and continuous accounting are best dealt with by states in their WRPs. Similarly, the
South Australian Government noted that ‘consideration of carryover options and
operational matters raises issues that extend far beyond the scope of the trading
rules’. 257 As noted, the ACCC considers that while the matters covered in its draft
recommendations are system–specific, however it remains of the view that its ruleadvice in relation to carryover and trade (3–N) is a sound approach regardless of which
system of the MDB is concerned.
The South Australian Government’s submission reiterated its strong concerns over the
Victorian proposal for spillable water accounts and its likely affect on South Australia’s
shared water storage operations. MIL also raised concerns over the implications of
changed carryover policy on third parties. The ACCC acknowledges these concerns
and notes that in all methods of carryover third party interests need to be appropriately
protected. The ACCC believes this should be possible in the design of the carryover
257
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approach (whether it be continuous accounting, capacity sharing, spillable water
accounts or some other method). In the specific case of the South Australian
Government’s concern over Victorian proposals for spillable water accounts, the
ACCC notes that this is a matter for discussion between the two states and not a
fundamental flaw in the concept of increased carryover access.
The NFF submission raised concerns about the relationship between access to
carryover water and water for critical human needs. The NFF does not support the
ability of Basin states to take carryover water for critical human needs without adequate
compensation to irrigators. The ACCC acknowledges that issues surrounding carryover
and the interplay between carryover, allocation decisions and reserves can be highly
complex and that it may be necessary for Basin States to publicly consult on how best
to manage the complexities arising from the application of carryover policies. The
unpredictability of such matters can make efforts to provide appropriate signals to the
market more challenging, as evidenced by State Water’s submission. The ACCC
maintains the view that appropriate signals about the likelihood of carryover water
being available should be determined and communicated to water access right holders.
However, in recognition of the current level of knowledge of such matters, the ACCC
has amended 3–P to recommend the investigation of these issues.
3.10.4.

ACCC advice

Rule advice (3–N)

The Basin Plan water trading rules should provide that there are no restrictions on
trade specific to water allocations carried over (once they have been deemed
accessible for use), nor should there be any specific exclusion of traded water access
rights from having access to carryover (assuming other criteria, such as the possession
of a water access entitlement, are met).

Recommendation (3–O)

The ACCC recommends the use of:
•

continuous accounting

•

capacity sharing, and

•

spillable water accounts with no limits on carryover volumes

to increase water holder’s access to water across seasons.
Where these are not feasible, other methods to extend access to carryover water
should be pursued.
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Recommendation (3–P)

The ACCC recommends that relevant agencies should investigate appropriate signals
about the likelihood of carryover water being available (and the timing of that
availability in the season) and how this should be communicated to water access right
holders. This could possibly be linked to the tiered water sharing arrangements in the
Basin Plan.

3.11. Metering
3.11.1.

Background

Metering is the measurement of water used by a particular water user from a water
source or out of an irrigation area. 258 The NWI included requirements relating to both
the extent of metering and the appropriate accuracy for meters. 259
In relation to the accuracy of metering, the Australian Government and the states and
territories have established the Water Metering Experts Group (WMEG) to develop
accuracy standards and accompanying testing, approval mechanisms and upgrade
paths. The WMEG has proposed an accuracy standard of performance in the field
within an error of ±5 per cent. 260
The current extent of metering varies between the Basin states. 261 Each Basin state has
its own legislative and regulatory requirements on when metering is required—these
requirements include WRPs or equivalents, bulk licences, works or use approval
conditions and IIO requirements. All Basin states also have some sort of metering
policy, 262 which typically states that complete coverage of metering is desirable but also
provides for a variety of exceptions.
Notably, the requirements in the different Basin states vary between water sources and
also types of extraction. Regulated (supplemented) river extractions are generally
metered, while metering of unregulated or groundwater sources is more varied and
stock and domestic use is often not metered. In some states, smaller extraction volumes
are not required to be metered.
The ACCC considered in its draft advice that the extent of metering in the MDB is
highly relevant to trade. It considered that, where metering did not take place or was
258
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significantly inaccurate, robust market function and third party interests could be
affected. The ACCC considered that third party interests, in particular, could be
significantly affected by inaccurate or no metering. Obviously, this would occur where
a party traded water but continued to take a significant proportion, or all, of the amount
traded. This would have two effects—first, it would reduce the quantity and reliability
of water in the area from which water was traded and, as a result, would reduce the
ability of other water users to extract water; and second, it would lead to adverse
environmental effects from increasing the total amount of water extracted from the
water source. The ACCC considered that these third party impacts would aggregate
over time and have particular effect in unregulated rivers.
The ACCC also considered that, more generally, both an absence of metering entirely
or significant inaccuracies in metering would lead to reduced confidence in the
integrity of water access rights and would inhibit the functioning of the market.
For the reasons identified, it is very important that accurate metering becomes
widespread. More extensive and more accurate metering would help to limit third party
impacts and would improve general market confidence in the integrity of water access
rights. A lack of metering could seriously impact on water market function.
However, while accurate metering of water extractions is clearly important, it may not
be appropriate to link metering with water trading. Instead, it may be more appropriate
to relate metering to water use.
This is particularly true given the costs of metering. Both the upfront capital
expenditure and ongoing meter reading costs associated with metering water
extractions can be significant. Basin states have not required metering of all extractions
in the past for this reason. This is particularly the case for stock and domestic water use
and, to a lesser extent, groundwater use.
The ACCC also noted that government programs may help address some of the costs of
installing or upgrading metering—for example, the Australian Government’s Irrigation
Modernisation Planning Assistance program 263 or the New South Wales Government
Rural Metering Project. 264 Technological advances such as remote reading have the
potential to lower ongoing meter reading costs.265
Overall, while the ACCC noted the importance of metering, the ACCC considered in
its draft advice that addressing metering in a Basin Plan water trading rule may not
properly deal with the issue. In particular, the ACCC considered that metering is more
appropriately a function of water use than water trade. It noted that current metering
requirements in all MDB states are enforced through the use of works approvals and/or
use licences, which reflects the current approach that metering is a function of

263

264

265

DEWHA, Water for the future sustainable rural water use and infrastructure program guidelines
for irrigation modernisation planning assistance, October 2009, p. 5.
State Water, Rural metering project, viewed 23 November 2009; State Water, What the metering
project means for you, viewed 23 November 2009.
For example, see DEWHA, Remote reading of irrigation water meters, viewed
23 November 2009.

Water trading rules: Final advice—March 2010

85

extraction and/or use. Making a water trading rule would to some extent relate use and
trade together in a way that is inappropriate for unbundled systems. In any case, a rule
requiring water traders to have meters would not address issues of the metering of
water access right holders more generally. The ACCC also noted that there is relatively
little trade in unregulated systems and groundwater areas, where the need to improve
metering appears greatest. As such, focusing on trade would not capture all water users.
The extent of metering of non-trading parties is also important in assessing third party
impacts.
The ACCC draft advice noted that metering may be an issue better addressed through
the process in item 11 of the Basin Plan, which deals with the requirements for
accreditation of a WRP, and specifically identifies metering requirements as a
necessary part of that process. 266
As such, the ACCC draft advice did not propose any Basin Plan water trading rules
(under item 12) about metering. However, the ACCC was strongly of the view that
accurate metering should be widespread due to the potential negative impacts of a lack
of accurate metering on robust market function—and that ideally all water extraction
should be metered.
Given the above considerations, the ACCC made the following draft recommendation
(3–Q):
The ACCC recommends that all jurisdictions should take steps to improve the accuracy
and extent of metering in the MDB. Jurisdictions should ensure that all water access
right holders have an approved meter installed at all off-take points, except where
metering is assessed as not being cost-effective (although such assessments should be
regularly reviewed with reference to changes in metering costs and expected benefits).
The ACCC recommends that meters should comply with relevant national standards or
frameworks, such as that being developed though the Water Metering Experts Group.

3.11.2.

Summary of submissions

NIC submitted:
…it is clear on this occasion that the ACCC has listened to industry groups and
removed any plans to include metering in the trading rules. NIC applauds this decision.
Metering is very important, but it is a function of use, not of trade and should be left to
the appropriate authorities. 267

The VFF submitted:
VFF maintains that metering can be implemented through various state regulations
other than trading rules. VFF also notes that certain tradeable water rights are not
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necessarily metered. This is a compliance issue that should be left to the local authority
or irrigation infrastructure operators. 268

The AWBA submitted that it strongly supported the ACCC’s recommendation in
relation to metering. 269 Similarly, GVIA submitted that it concurred with the ACCC. 270
The ABA submitted that:
ABA agrees that all access right holders should have a meter installed that complies
with a national standard. 271

3.11.3.

Discussion

The ACCC notes that submissions in response to both the draft advice and position
paper were in favour of the need for accurate metering of water extractions. Extensive
and accurate metering would help to limit third party impacts and would improve
general market confidence in the integrity of water access rights. A lack of metering
could seriously impact on water market function. As such, the ACCC is of the view that
a rollout of accurate meters is a critical step in the development of water markets.
However, parties also agreed with the recommendation in the ACCC’s draft advice that
metering would be better addressed outside of the water trading rules. NIC noted that
metering was a function of use and not trade, while the VFF restated its previous
comments that compliance of metering should be left to local authorities or IIOs.
As discussed in its draft advice, the ACCC notes that metering is an important issue for
market function and that trading may increase the importance of improving metering.
There could be potentially greater issues from significantly inaccurate metering or an
absence of metering for trading parties, particularly given that the movement of water
access rights may exacerbate concerns about amounts of water extracted in particular
areas.
However, the ACCC is of the view, consistent with the submissions of interested
parties, that metering is more appropriately a function of water use than trade,
reflecting the current Basin state approach to metering that typically imposes metering
requirements through the use of works approvals or use licences. A water trading rule
imposing metering requirements would to some extent relate use and trade together in a
way that is inappropriate for unbundled systems. Also, addressing metering through
trade would not affect the more general issues associated with inaccurate metering.
Metering may be an issue better addressed through the process in item 11 of the Basin
Plan, which deals with the requirements for accreditation of a WRP. Specifically,
s.22(3)(i) of the Act identifies requirements relating to metering as a necessary
requirement within that process.
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Accordingly, the ACCC maintains the recommendation put forward in the draft advice.
The ACCC remains strongly of the view that accurate metering should be widespread
due to the potential negative impacts that a lack of accurate metering may have on
robust market function—and that ideally all water extraction should be metered. It
recommends that jurisdictions continue to explore possibilities for improving metering
in the MDB.
3.11.4.

ACCC advice

Recommendation (3–Q)

The ACCC recommends that all jurisdictions should take steps to improve the accuracy
and extent of metering in the MDB. Jurisdictions should ensure that all water access
right holders have an approved meter installed at all off-take points, except where
metering is assessed as not being cost-effective (although such assessments should be
regularly reviewed with reference to changes in metering costs and expected benefits).
The ACCC recommends that meters should comply with relevant national standards or
frameworks, such as that being developed though the Water Metering Experts Group.

88
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4.

The 4 per cent limit

A highly contentious water trading issue in recent times has been the existence of the
4 per cent limit on the permanent trade of water access entitlements out of irrigation
areas (also known as the 4 per cent rule or the 4 per cent cap). This chapter refers
generally to ‘the 4 per cent limit’ but recognises that such a limit has been implemented
in different ways and to different extents throughout the MDB. In particular, the
application of the 4 per cent limit within Victoria has been the subject of considerable
debate. This chapter considers the approach that should be taken in the Basin water
trading rules to volumetric restrictions such as the 4 per cent limit.
This chapter does not discuss physical, environmental or hydrologic-based volumetric
restrictions. The ACCC recognises that the volume of water able to be traded out of
particular areas may be subject to a separate volumetric limit due to valid physical
constraints, environmental constraints or hydrologic connection and water supply
considerations (see chapter 6).

4.1. Background
4.1.1. Implementation of the 4 per cent limit
The 4 per cent limit was originally agreed by state and territory signatories to the
Intergovernmental Agreement on a National Water Initiative (NWI). 272
Under the NWI, jurisdictions agreed to move to full and open trade by 2014 at the
latest, but with an allowance for the 4 per cent limit. The limit was introduced to
address concerns about possible stranded asset risks and the pace of community
structural adjustment.
Within this NWI framework, the 4 per cent limit has been implemented inconsistently
across the MDB. Victoria and, to a lesser extent, New South Wales have implemented
the 4 per cent limit through legislation, while South Australia, Queensland and the
Australian Capital Territory have not done so.
The Victorian legislative approach has been to limit the revocation of association
between Victorian water shares (water access entitlements) and land, rather than
directly applying to the volume of water access entitlement permanently traded to a
location outside that area. 273 Once disassociated, the water access entitlements are free
to be traded to another area. The Commonwealth and Victoria have agreed to provide a
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limited exemption from the Victorian 4 per cent limit for the Commonwealth’s water
purchases. 274
Until recently New South Wales did not directly impose a 4 per cent limit in its
legislation but instead provided an exemption from a civil penalty that would ordinarily
apply under the New South Wales legislation to irrigation corporations—a particular
form of IIO—that take action to prevent transformation. 275 However, on 12 November
2009 the New South Wales Government introduced a bill to repeal this exemption and
stated that:
For now, the intention is to maintain the current cap through a trade order to ensure that
regional economies continue to be protected.
The New South Wales Office of Water has commenced consultation on the terms of a
trade order under section 71 Z of the Water Management Act to maintain the 4 per cent
cap. 276

The water market rules prohibit an IIO from preventing or unreasonably delaying
transformation or the trade of a water access entitlement arising from transformation. 277
These rules apply primarily to IIOs in New South Wales and South Australia, meaning
that IIOs in those states cannot apply a 4 per cent limit to transforming irrigators.
An exception to this water market rule is where a term or condition is required or
expressly permitted by or under a law of the relevant state or territory. The exception
does not apply to South Australian IIOs as the 4 per cent limit is not required or
expressly permitted by law in South Australia. This was also true of New South Wales
but, depending on the form of the proposed New South Wales implementation of the
4% rule under its access licence dealing principles (made under section 71Z of the New
South Wales legislation), there is the potential for IIOs to apply, or be required to
apply, a 4 per cent limit. As a result of these developments in New South Wales and the
operation of the water market rules, consideration of the 4 per cent limit may, in the
future, relate to New South Wales as well as to Victoria.
South Australia announced in March 2009 that it was considering a High Court
challenge to existing water trade barriers in upstream states. 278 On 1 December 2009,
South Australia filed a writ of summons against Victoria, Goulburn-Murray Water and
Lower Murray Water in the High Court of Australia. The writ argued that the limit was
in breach of section 92 of the Constitution, which states:
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92 Trade within the Commonwealth to be free
On the imposition of uniform duties of customs, trade, commerce, and intercourse
among the States, whether by means of internal carriage or ocean navigation, shall be
absolutely free.

The writ sought declarations by the High Court that the Victorian 4 per cent limit was
invalid by reason of section 92. The case was remitted to the Federal Court in
February 2010 for determination of certain facts.
The ACCC also notes that the Productivity Commission (PC) conducted a study into
market mechanisms for recovering water in the Murray-Darling Basin. The PC
considered the 4 per cent limit in the context of its effect on the Australian
government’s water purchases for the environment, although the study did not directly
address trading rules as such. The PC’s draft report stated that:
The Productivity Commission agrees that the 4 per cent limit is a poorly targeted means
of addressing rural adjustment concerns and stranded assets issues and that it should be
removed as soon as possible. While the limit might result in some reduction in the rate
of decline of some regional economies, it does so at the expense of other regions and the
broader community.
…
DRAFT RECOMMENDATION 10.1
The 4 per cent limit on out-of-area trade of water entitlements should be eliminated as
soon as possible, rather than phased out by 2014 as currently scheduled.

4.1.2. Effect of the 4 per cent limit
The ACCC position paper and draft advice considered the effects of the 4 per cent limit
on water access entitlement markets and water market participants in general. It also
considered the extent to which the ability to trade in water allocations and enter into
leases, which are not restricted by the 4 per cent limit, ameliorates those effects.
General effect of the limit

The ACCC considered in its draft advice and position paper that the 4 per cent limit
prevented water moving to its highest value use by restricting the sale of water access
entitlements and denying irrigators the opportunity to access buyers in external regions
who would value water more highly. This leads to an artificial segmenting of the
market and results in efficiency losses. Frontier Economics illustrated the dead-weight
efficiency loss from the 4 per cent limit in figure 4.1 below.

Water trading rules: Final advice—March 2010

91

Figure 4.1

Efficiency losses from the 4 per cent limit 279

Source: Frontier Economics

The efficiency loss occurs because the 4 per cent limit restricts the sale of water
between buyers who value it more highly in one geographic region and sellers who are
willing to dispose of it in other geographic regions. As such the potential equilibrium
price and quantity sold is not reached, and there is a resultant efficiency loss
represented by the shaded area.
The ACCC considered that while some of these efficiency losses may be short-term,
the more significant efficiency losses from limiting water access entitlement trade are
likely to be dynamic efficiency losses that occur over the longer term. This is because
water access entitlements are useful for irrigators seeking to manage their water usage
in the long term, including decisions about farm production type and investments in
appropriate farm technology and infrastructure.
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The ACCC noted that the quantification of these inefficiencies was difficult given an
absence of useful price data. However, the number of Victorian irrigation areas affected
by the 4 per cent limit has increased from 2007-08 to 2008-09 and is likely to again
increase in 2009–10. The limit for some irrigation areas was reached early in the water
year and the time within which they are being reached is becoming progressively
earlier each year. These results suggest that efficiency losses would have been
experienced in an increasing number of irrigation areas.
The ACCC also considered that the 4 per cent limit:
•

could have a particular impact on individual irrigators (particularly those
who may be suffering financial distress and/or are wishing to exit
irrigation or reduce their scale of operations) by limiting access to
potentially higher market prices for water access entitlements in other
geographic areas

•

has limited the ability of environmental water holders to purchase water
for the environment

•

may restrict the ability of governments, authorities and irrigators to
engage in reconfiguration activities, as irrigators will be unable to sell
water access entitlements and terminate access

•

will lead to greater market uncertainty and increased transaction costs

It also considered that partial exemptions negotiated by the Australian
Government for its purchases only have led to an uneven playing field
between the Australian government and other potential buyers.
Ability of trade in water allocations and leases to ameliorate effects of 4 per cent limit

Given the above effects of the 4 per cent limit on the market for water access
entitlements and water market participants in general, the ACCC considered the extent
to which the concerns were ameliorated by the availability of trade in water allocations.
Such trade is not subject to the 4 per cent limit. The fact that the 4 per cent limit is
reached does not prevent water moving between alternate users altogether. However,
any such movement must happen on a more temporary basis. Water allocation trade is
used widely as an alternative to water access entitlement trade, and is likely to occur
more in areas where the 4 per cent limit has been reached.
The ACCC considered that there were a number of reasons why water allocation trade
was not likely to be a viable or complete alternative to water access entitlement trade
for many irrigators:
•

Irrigators usually wish to use a combination of water allocations
available under the water access entitlements they hold and purchases of
further water allocations. The combination used (and their level of
reliance on the water allocation market) will reflect their particular risk
profile. The 4 per cent limit prevents irrigators choosing a combination
that suits their risk profile, particularly for more risk-averse irrigators
reluctant to rely too heavily on the more price-volatile water allocation
market each year. The fact that the limit is being reached suggests that
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there is still significant unmet demand for the purchase of water access
entitlements.
•

Water allocation trade is not a good substitute where irrigators are
looking to make long-term adjustments away from irrigated agriculture
because they will be unable to realise the necessary capital from water
allocation sales and will be subject to ongoing fixed charges.

•

A series of water allocation trades will not provide the same investment
signals as the permanent movement of water resulting from water access
entitlement trades thereby limiting the dynamic efficiency benefits,
including in complementary infrastructure markets.

•

Transaction costs, for both buyers and sellers, for a series of water
allocation trades will be higher than the costs for a one-off water access
entitlement trade. 280

•

As carryover rights are typically linked to the amount of water access
entitlement held, limits on the ability to trade water access entitlements
will limit the ability of irrigators to access carryover.

•

There are also differences in the way that uncertainty about allocation
announcements is managed and, also, potentially different taxation
treatment for water allocation trade and water access entitlement trade.

The ACCC also noted that there would be the potential for irrigators to use
long-term leases as a substitute for water access entitlement trade. While
these may address some of the reasons above why water allocation trade is
not a good substitute for water access entitlement trade, the ACCC does not
consider that the ability to enter long-term leases fully ameliorates all of the
effects of the 4 per cent limit.
The ACCC was presented with an argument that an appropriate approach to
the 4 per cent limit would be to retain the cap for high reliability water
access entitlements, while low reliability water access entitlements should
be exempt. The ACCC considered in its draft advice that there was no
evidence that high reliability water access entitlement holders are less likely
to be in financial distress than low reliability water access entitlement
holders and did not consider it appropriate to maintain the limit for high
reliability water access entitlements.
Finally, the ACCC also considered the argument presented in some
submissions that it was important to have competitive neutrality or a ‘level
playing field’ in trading rules between states. The ACCC’s draft advice
agreed that a level playing field was important but noted that it would not be
appropriate for other states to impose a 4 per cent limit to maintain
competitive neutrality with Victoria.
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The ACCC notes that this may not be true for interstate buyers of water access entitlements who
may use a series of water allocation trades to themselves to access the water, rather than tag the
water access entitlement. The ACCC discusses the issues around tagging further in section 6.1.
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4.1.3. Justifications for the 4 per cent limit
The ACCC considered in its draft advice that the two justifications usually provided for
the 4 per cent limit—stranded asset risks and managing community structural
adjustment—are both valid concerns. However, it considered that the 4 per cent limit is
a poorly targeted mechanism to manage those issues.
The ACCC’s draft advice considered that stranded asset risks are best addressed
through termination fees provided for in the water charge (termination fees) rules. It
also considered that more targeted policy tools, such as some of those already used in
the water industry to date, may be a more appropriate way to manage structural
adjustment. 281 The ACCC noted New South Wales’s announcement of its proposed
imposition of the 4 per cent limit and considered that a stated aim of maintaining
communities and infrastructure based on historical levels of use ignored the benefits of
trade, and would appear to be in contrast to the longer term impact of drought and
climate change.
4.1.4. Consistency with the NWI
Along with the matters discussed above, the ACCC considered a number of further
issues relating to the 4 per cent limit. The ACCC noted that the Victorian
implementation of the 4 per cent limit was more restrictive than that envisaged under
the NWI in a number of ways. It considered that the Basin Plan water trading rules
should require that any implementation of the 4 per cent limit be consistent with the
NWI.
4.1.5. Transition path
The ACCC stated that the 4 per cent limit should ideally be removed immediately
across the MDB because it presents a significant barrier to trade, and removing the
limit would lead to a more efficient water market. However, the ACCC noted that the
water trading rules must contribute to the Basin water market and trading principles in
Schedule 3 of the Act. Clause 4(16) of those principles states:
(16) Barriers to permanent trade out of water irrigation areas up to an annual threshold
limit of 4% of the total water entitlement of that area will be immediately removed,
subject to a review by 2009 by the National Water Commission under paragraph 7(2)(h)
of the National Water Commission Act 2004, with a move to full and open trade by
2014 at the latest.

The ACCC noted that the operation of this clause may mean that the water trading rules
could not require full and open trade before 2014, although it would be possible for the
rule to require the limit to be progressively raised.
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As such, the ACCC considered that the 4 per cent limit should be raised according to a
minimum transition path:
•

1 July 2011 (start of Basin Plan)—6 per cent

•

1 July 2012—9 per cent

•

1 July 2013—12 per cent

•

1 July 2014—full and open trade.

The ACCC’s proposed minimum transition path was informed by previous COAG
commitments, as well as information about likely trade volumes should there be
unconstrained water trade.
The ACCC noted that the issue of interim and transitional water resource plans was
relevant to the 4 per cent limit. It noted that a possible outcome would be that a state
4 per cent limit could prevail over any relevant Basin Plan water trading rules, and that
this would be an undesirable outcome.
4.1.6. ACCC draft advice
Given the above considerations, the ACCC made the following rule advice and
recommendations in its draft advice in relation to the 4 per cent limit:
Draft rule advice (4–A):
The Basin Plan water trading rules should provide that:
•

if not already removed, a limit on the volume of trade out of an area (other than
a limit for environmental or physical reasons) should only be applied on
permanent trades of water access entitlements (of any priority class) out of an
irrigation area as defined in the NWI (i.e. the area under control of an
individual water service provider (e.g. an irrigation corporation, cooperative or
trust, or water authority), rather than a number of particular areas under the
control of the one water service provider).

•

if not already removed, any such limit should be raised according to the
following minimum transition path:
o

1 July 2011—raised to 6 per cent of the total water entitlement of
the applicable irrigation area

o

1 July 2012—raised to 9 per cent of the total water entitlement of
the applicable irrigation area

o

1 July 2013—raised to 12 per cent of the total water entitlement of
the applicable irrigation area

and must be completely removed by 1 July 2014.

Draft recommendation (4–B):
The ACCC recommends that, as the rationales for the 4 per cent limit are better
addressed through other mechanisms, the 4 per cent limit should be immediately
removed by Basin states throughout the MDB.
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4.2. Summary of submissions
The ACCC received a number of submissions about the 4 per cent limit in response to
the draft advice. Generally, submissions were not in favour of the 4 per cent limit. A
number of submissions were critical of the ACCC’s proposed rule advice and
recommendations on the 4 per cent limit.
The VFF was the only party to make a submission in favour of the 4 per cent limit,
repeating its earlier submissions to the issues paper and position paper. The VFF also
noted the interaction with the determination of SDLs in the Basin Plan:
VFF supports the four per cent limit on permanent trade out of an irrigation district as
currently applies in Victoria. This has ensured rural adjustment resulting from
movements of water occurs at a manageable pace, and also guaranteed that farmers not
selling their water and wanting to continue farming are not faced with stranded assets
and increased costs.
…
the VFF is concerned with hardship and equity issues across irrigation districts and has
lobbied the Victorian Government to provide exemption criteria to the cap in order to
address these concerns.
...
No one can state, with confidence, that selling water now will lessen the impact of a
future adjustment in the SDL, either in principle or for any particular irrigation district.
Lifting the trading cap will not align Commonwealth water purchases with the yet to be
determined reductions in SDLs for individual catchments. The lack of a strategic
approach to the government’s water purchases is a key reason the VFF have continued
to support a trading cap.
VFF has formulated a new policy position in regards to allowing 100 percent of Low
Reliability water (LRW) to be exempt from the four per cent limit on permanent trade
out of an irrigation district in Victoria. 282

The AWBA submitted that the 4 per cent cap should be lifted, but also noted that there
were community structural adjustment concerns:
The AWBA have numerous members, all with a variety of individual views on this
highly sensitive topic, some issues for consideration are as follows;

282

•

The 4% trading limit is a restriction of the ability for an individual to trade
water into the market place to achieve the best market price. It also creates
fluctuations in the market, not truly reflecting Open Market Pricing. This is
unfair & unjust as some entitlement holders have the ability to sell their asset
for Best Market Price and others are pressured to sell at a Fire Sale Price
creating inequities amongst individuals.

•

There is concern about the decline of profitability & sustainability of rural
communities should the cap be removed. The main reasons for this decline is
not entirely due to sale of Water Entitlements, but also due to the economic

VFF, draft advice submission, pp. 8-10.
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pressures & hardships that have been generated from a combination of climatic
conditions, the “cost price squeeze” and de-regulation.
…
In general the AWBA agree with the ACCC that the 4% cap should not exist, but
communities do need to be protected. Such protection should be through other
mechanisms that are not restrictive on some individuals. There should be proactive
measures implemented to encourage investment & profitability within rural
communities. 283

In comparison to the VFF submissions above, the VFF Sunraysia branch argued for the
removal of the 4 per cent limit in Sunraysia and commented on some ‘recent
developments in water security and other matters’ in support of its views:
…the 4% cap was reached for the first time in Sunraysia, this event occurring early in
the water year.
…
The situation in Sunraysia now is that a flood of irrigators are being prevented by the
cap from selling their water outside the district at an uncorrupted market price and are
therefore suffering a direct and discriminatory financial penalty. 284

The VFF Sunraysia branch then made three ‘recommendations and observations’ about
the limit:
1) Cap to go now for Sunraysia. The branch recommends that the 4% cap be removed
from the Sunraysia Pumped district immediately. … The one size fits all cap policy
espoused by the VFF and the Victorian government is crucifying Sunraysia irrigators
and must go.
2) Government must fund water retention, not irrigators. The branch demands that
the retention of water, being a general economic and social imperative, be funded by
government, not by specific individuals in a burdensome and discriminatory way as is
the case presently in Sunraysia.
…
3) Low Security Water should not get federal money. The branch recommends that
the ACCC formulate its final advice to ensure that Victorian Low Security (LS) water
entitlement be ineligible with respect to any federal buyback funding.

MI submitted that there may be merit in the 4 per cent limit being implemented in the
same way in all states, but that it should otherwise be removed entirely:
If this rule were implemented in the same way by each state then there is merit in
pursuing it, subject to regular review. However this rule has been applied differently in
Victoria compared to other states. In addition with the advent of transformation in
NSW, the 4% rule became effectively defunct. As such our response is that it should be
implemented equally between the states with regular review or scrapped entirely. 285
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The NSWIC stated that the cap should be removed:
NSWIC does not support the imposition of a 4% cap. Such cap should be removed
immediately in Victoria. It is incumbent on the ACCC to demand exactly that.286

The ABA stated that it supported the removal of the limit but noted the need to address
structural adjustment issues:
ABA agrees that there should not be a limit on the volume of trade out of an area.
However the ABA is of the view that adjustment issues need to be managed [and] is
unaware of any specific mechanisms being put in place to manage this issue. ACCC
might comment on the importance of this given the Social and Economic ramifications
for the areas adversely affected.
ABA agrees that adjustment issues are better handled through other mechanisms. 287

The NIC said that it considered that the 4 per cent limit should be removed:
NIC supports the recommendation to remove the 4 per cent limit on trade for a number
of reasons, including our desire for a level playing field for all irrigators when it comes
to trade.
NIC is also concerned that the 4 per cent limit is, perversely, harming the irrigators and
communities that it is designed to protect, as the ACCC has pointed out. Not only are
distressed sellers being prevented from liquidating an asset during the difficulties of the
drought and low commodity prices (winegrapes and dairy in particular), but they are
also potentially facing a greater disadvantage when new sustainable diversion limits
(SDLs) are introduced.
…
This realisation, and the ongoing difficulties faced by many Victorian irrigators due to
commodity prices, should be sufficient argument for the removal of the 4 per cent
cap. 288

The NIC also stated that it did not support a transition path for the 4 per cent limit:
NIC sees little point in the ACCC’s “alternate” rule advice that the 4 per cent cap should
be phased out. In our view, the advice should be one thing or another - it can’t be
both. 289

The South Australian Government stated that the 4 per cent limit should be removed
immediately and that it did not consider a transition path appropriate:
South Australia’s opposition to the 4% limit has been consistently voiced for a
considerable period.
…
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The draft rule advice 4-A calls for a progressive lifting of the 4% limit from 2011 to
complete removal by 2014. This is inconsistent with accompanying recommendation
4-B calling for the immediate removal of the 4% limit.
…
Consideration of the ACCC’s own findings in relation to the actual application of the
4% rule, explored in pages 94 to 100 of the draft advice, should lead the ACCC to the
conclusion that the immediate removal of the 4% limit is the most desirable outcome for
the water market and this should be reflected in rule advice 4-A. 290

CICL submitted that the 4 per cent limit should be lifted and that it did not consider it
appropriate to have a transition path:
CICL agrees that the 4% rule should be lifted but notes that this should be conditional
upon Victoria agreeing to alter its stance on water trading. In the absence of a level
playing field, the suggested transition path will continue to ‘shield’ Victorian farmers
from the Commonwealth’s water buyback program and NSW’s will bear even more of
the brunt. CICL considers that the transition path is an attempt to finesse a difficult issue
for the Commonwealth and that the ACCC ought to be saying unequivocally that
Victoria alone is standing in the way of a more open water market. It is CICL’s view
that the transition path has all the characteristics of a ‘smoke and mirror’ exercise and
accordingly, CICL cannot support this recommendation and the related advice. 291

GVIA submitted that the 4 per cent limit should be lifted immediately:
GVIA believes Rule advice 4-A is a second best option. While the issue does not
directly affect irrigation entitlement holders in the Gwydir Valley, as matter of principle
GVIA is opposed to volume restrictions on trade, and is also very concerned that the
application of restriction by some jurisdictions accentuates the “uneven playing field” of
water trading.
GVIA believes the ACCC should be putting forward a Rule Advice that would lead to
the immediate lifting of restrictions. 292

GVIA agreed with the ACCC’s draft recommendation 4-B. 293
The ACF submitted that the 4 per cent limit should be removed immediately rather than
through a transition path:
The 4% cap and any other volumetric restraints to trade should be removed immediately
as they are a restraint to trade and slow down rather than accelerate the scale and pace at
which water reform is taking place. ACF is disappointed that the ACCC has adopted a
half way house approach in terms of the rule advice and we urge the adoption of the
recommendation that the limit should be immediately removed by Basin states. 294
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4.3. Discussion
The ACCC considers that there are a number of issues to be addressed as a result of its
further considerations and the submissions received about the 4 per cent limit.
4.3.1. Effect of the 4 per cent limit
General

Consistent with the submissions to the ACCC’s issues paper and position paper,
submissions in response to the draft advice called for the removal of the 4 per cent
limit. However, the VFF was in favour of the limit, arguing that it has helped manage
rural adjustment and stranded asset issues.
The ACCC considers that the submissions received do not give rise to any reason for
the ACCC to alter its views on the effect of the 4 per cent limit. The ACCC remains of
the view that the 4 per cent limit is a barrier to trade that prevents water moving to its
highest value use and leads to efficiency losses. The 4 per cent limit restricts the sale of
water access entitlements out of geographic regions. This means that the market for
water access entitlements is artificially segmented—once the limit is reached, sellers
can only access buyers in their geographic region and are denied the ability to sell to
buyers in external regions who may value the water access entitlement more highly.
As discussed in the ACCC’s draft advice and position paper, this restriction of trade
can result in the potential equilibrium price and quantity not being reached and,
therefore, to efficiency losses. While some more short term efficiency losses may
occur, the ACCC considers that the 4 per cent limit will lead to dynamic efficiency
losses over the longer term. This reflects the role that the buying and selling of water
access entitlements has for water access entitlement holders looking to make long term
decisions about water usage and investment.
The ACCC notes these efficiency losses can be considered as an overall impact on
communities throughout the MDB. Free and open trade allows water to move to its
highest value use, which in turn maximises the value that is derived from water use
across the MDB, with consequent benefits to these communities. Trade also enables
communities to more easily adapt to a future where water availability is likely to be
reduced. However, the 4 per cent limit and other similar barriers to trade prevent the
benefits from water use—such as employment—from being maximised across the
MDB. That said, the ACCC recognises that, within this overall effect, the impacts of
free and open trade in particular geographic regions are likely to be greater in some
areas than in others.
The ACCC notes that, at 16 February 2010, the 4 per cent limit was reached for high
reliability water access entitlements in six of nine Victorian 4 per cent limit irrigation
areas, and was within 0.24% of being reached in another. The ‘Robinvale, Red Cliffs,
Merbein, FMID’ district was not at the limit because two previous zones had been
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merged. 295 This suggests that there is significant demand for the trade of water access
entitlements that is currently not being met. This also reflects the general increase in the
number of Victorian geographic regions affected by the limit since 2007-08, and hence
a potentially higher number of prevented trades and increased efficiency losses.
As noted above, the ACCC considers that water allocation trade and long term leases of
water access entitlements are not a good substitute for water access entitlement trade in
many circumstances. While they may address certain impacts of the 4 per cent limit,
these other methods of trading water access rights do not fully address all impacts of
the 4 per cent limit, particularly in relation to long-term dynamic efficiency effects on
matters such as investment and exit decisions.
Hardship exemptions

The ACCC noted in its draft advice that the 4 per cent limit could particularly affect
irrigators in financial distress. These irrigators would be limited in their ability to
access potentially higher market prices for water access entitlements in other
geographic areas. The VFF submitted that it has lobbied for exemption criteria to the
cap to address concerns about hardship and equity issues. The ACCC notes that this
might, to some extent, address concerns about the effect of the 4 per cent limit on
irrigators in financial distress. However, it notes that such an exemption may require
quite specific criteria to determine when an irrigator is in financial hardship. This may
mean that any hardship exemption could be limited and potentially arbitrary. The
ACCC also notes that there already exists an exemption for mortgagee sales from the
4 per cent limit in Victoria, but that such an exemption may primarily benefit financial
institutions.
In any case, such an exemption would not address the underlying efficiency losses
inherent in the 4 per cent limit. The limit would continue to exist as a barrier to trade
and would prevent water access entitlement holders from freely managing their water
as they desired.
Low reliability exemption

The ACCC also notes that the VFF has again made reference to a new VFF policy that
low reliability water access entitlements should be exempt from the 4 per cent limit.
The ACCC remains of the view that such an exemption does not address fundamental
issues about the market and efficiency impacts of the limit. The ACCC also remains of
the view that there is no evidence that high reliability water access entitlement holders
are less likely to be in financial distress than low reliability water access entitlement
holders. The ACCC noted in its draft advice that high reliability water access
entitlements have typically reached the limit before low reliability water access
entitlements. It notes that as at 16 February 2010, while the 4 per cent limit was
reached for high reliability water access entitlements in six of nine Victorian 4 per cent
limit irrigation areas (with another area close to reaching the limit), the limit for low
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reliability water access entitlements had only been reached for one irrigation area, with
another area within 2 per cent. This perhaps suggests that there is at least as great a
need to sell among high reliability water access entitlements holders.
The ACCC also notes that an irrigator in financial distress, given the choice between
selling high reliability and low reliability water access entitlements, would prefer to sell
high reliability water access entitlements (when available) due to the higher potential
proceeds from the more valuable product.
The VFF Sunraysia branch noted in its submission to the ACCC’s position paper that
irrigators within some irrigation districts will not have the ability to sell low security
water access entitlements. 296 In its submission to the draft advice, it further submitted
that the ACCC should ‘formulate its final advice to ensure that Victorian Low Security
(LS) water entitlements be ineligible with respect to any federal buyback funding’. The
ACCC does not consider that its water trading rules advice should extend to the manner
in which the Australian government conducts its water buybacks. It notes that the
Productivity Commission is conducting a study into market mechanisms for recovering
water in the MDB.
Level playing field

MI submitted that there may be merit in the 4 per cent limit being implemented
uniformly in all states. Other submitting parties also referred to the need for a ‘level
playing field’. Relevantly, New South Wales has indicated that it intends introducing a
requirement for a 4 per cent limit in certain circumstances.
The ACCC considers that the comments it made in relation to a level playing field in its
draft advice remain appropriate. While a level playing field is important, the ACCC
considers that the appropriate level playing field is one where the 4 per cent limit is
removed. The ACCC considers that reintroduction of the limit in New South Wales or
other states in an attempt to establish ‘competitive neutrality’ would be a flawed
approach, as it would introduce an additional barrier to trade where one does not
currently apply, leading to the efficiency impacts noted above. In particular, the ACCC
notes that irrigators in New South Wales wishing to sell water would be disadvantaged
by a ‘level playing field’ that imposed a barrier on their ability to sell their water access
entitlements.
The issue of interim and transitional water resource plans is discussed in section 4.3.4
below.
To the extent that the reintroduction of the limit would seek to address stranded asset or
community structural adjustment issues, the ACCC remains of the view that, as
discussed below, the 4 per cent limit is a poorly targeted mechanism for addressing
these issues.
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4.3.2. Justifications for the 4 per cent limit
Structural adjustment and stranded assets

The VFF, ABA and AWBA submissions all noted the significance of structural
adjustment issues as justifications for the 4 per cent limit, although only the VFF
considered that the 4 per cent limit should remain. CICL also commented in its
submission regarding location matters that social and economic issues should be able to
be dealt with in trading restrictions.
Having considered the submissions, the ACCC continues to be of the view that the
4 per cent limit is a poorly targeted mechanism to address community structural
adjustment issues. It considers that more targeted policy tools, such as programs along
the lines of the small block irrigators exit grant previously used in the water industry,
may be a more appropriate approach to managing structural adjustment. Such tools
would enable community structural adjustment to be addressed without the barriers to
trade and efficiency implications of the 4 per cent limit. This would also apply to other
barriers to trade that attempt to deal with community structural adjustment concerns.
The VFF Sunraysia branch submitted that the retention of water must be funded by
government rather than individuals. The ACCC does not consider that government
should be required to buy water and mark it for irrigation purposes, as proposed in the
VFF Sunraysia branch submission. This may have the effect of artificially limiting the
movement of water between geographic locations and uses.
The VFF also cited concerns about stranded assets. The ACCC continues to hold the
view that stranded asset risks are already addressed through termination fees.
The ACCC notes the ABA’s submission that there is at present no specific mechanism
for managing adjustment issues. The ACCC agrees that any targeted policy tool should
be carefully planned by governments such that it appropriately addresses the underlying
community concerns about structural adjustment.
The ACCC notes again that New South Wales has indicated that it is seeking to use a
reintroduced 4 per cent limit to ‘maintain communities and infrastructure based on
historical levels of use’. 297 The ACCC repeats its views from its draft advice that this
objective seems to ignore the benefits of water trade in moving water to higher value
uses and would appear to ignore the longer term impact of drought and climate change.
Furthermore, the 4 per cent limit could potentially impede necessary structural
adjustment by both individual irrigators and communities.
Relationship with SDLs

The VFF noted the potential relationship between the role of government buybacks and
the transition to new SDLs, and submitted that there was a ‘lack of a strategic approach
to the government’s water purchases’. The VFF submitted that this was a reason that
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the 4 per cent limit should be retained. The NIC also discussed the SDL in its
comments regarding the 4 per cent limit.
The ACCC notes that uncertainty about the approach taken to the SDL may have
ramifications for water trading, and that it would be better for any uncertainty to be
resolved. It discussed some of these issues in Chapter 2 of this final advice. It also
notes that issues relating to the Australian Government’s approach to the purchase of
water for the environment are currently being examined by the Productivity
Commission.
However, the ACCC does not consider that the existence of any uncertainty about the
SDL and the role of government buybacks provides a justification for retention of the 4
per cent limit.
Overall

Overall, while community structural adjustment concerns and stranded asset risks are
important issues for governments’ consideration, the ACCC considers that the 4 per
cent limit is a poorly targeted tool to manage such issues. Given the efficiency and
market impacts of the 4 per cent limit, the ACCC considers that the traditional
justifications for the limit do not support its retention.
4.3.3. Application of the rule – consistency with the NWI
The ACCC did not receive any submissions in relation to its draft rule advice that any
implementation of the limit should be required to be consistent with the NWI. The
ACCC remains of the view that this rule advice would be appropriate.
The ACCC firstly notes that the Victorian limit applies to smaller geographic regions
than that envisaged in the NWI – being implemented on nine irrigation areas within the
areas administered by Lower Murray Water (LMW) and Goulburn-Murray Water
(GMW), rather than at the level of the total areas under control of each of these two
authorities. The ACCC notes that Victoria recently merged two of its irrigation areas –
the First Mildura Irrigation District and the Robinvale, Red Cliffs and Merbein
irrigation area – into one for the purposes of calculating the 4 per cent limit. 298 This was
because Robinvale, Red Cliffs and Merbein had reached the limit while FMID had not.
The ACCC notes that this would appear to be more consistent with the implementation
of the limit under the NWI, as two areas both administered by Lower Murray Water
have been merged together. This partially addresses one of the areas in which the
existing Victorian implementation of the 4 per cent limit is, in the ACCC’s view,
narrower than the 4 per cent limit envisaged under the NWI. The ACCC notes that the
other eight irrigation areas used in Victoria for the purposes of the 4 per cent limit are
all serviced by Goulburn-Murray Water.
The ACCC also considers that Victoria’s implementation of the limit is more restrictive
than that envisaged under the NWI in relation to its use of separate limits for water of
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different priorities (which the NWI does not contemplate), and in relation to its
application of the limit to disassociation from land rather than trade directly (which
means that part of the limit is being used by irrigators who are only disassociating,
rather than disassociating and then trading).
The ACCC is of the view that narrower implementations of the 4 per cent limit should
not be allowed, including the current Victoria limit and any other implementations. It
considers that the Basin Plan water trading rules should prevent implementations of the
limit that are not consistent with the NWI.
4.3.4. Application of the rule – timeframe for removal, and interim and
transitional plans
The ACCC received a number of submissions concerning its draft rule advice that a
transition path could be used to raise the 4 per cent limit. For example, the NIC, South
Australia, CICL, GVIA, ACF and NSWIC all favoured the immediate removal of the
4 per cent limit rather than a minimum transition path. Those submissions also pointed
to an apparent inconsistency between the ACCC’s draft recommendation that the 4 per
cent limit should be removed immediately and draft rule advice that a minimum
transition path could be used to raise the 4 per cent limit. The ACCC also notes that
issues surrounding Victoria’s interim and transitional water resource plans were raised
both in submissions to the draft advice and in earlier submissions.
Immediate removal versus use of a transition path

The ACCC has further considered the appropriate approach to the 4 per cent limit in
light of submissions received from interested parties.
The ACCC considers that the ideal outcome is the immediate removal of the 4 per cent
limit across the MDB. This is because the limit presents a significant barrier to trade
that prevents water markets from functioning efficiently.
The ACCC’s draft advice noted that the water trading rules, and its advice concerning
those rules, must operate within the legal framework of the Act. Part of that legislative
framework is that the water trading rules must contribute to achieving the Basin water
market and trading principles in Schedule 3 of the Act. One of those principles,
subclause 4(16), states that:
(16)

Barriers to permanent trade out of water irrigation areas up to an annual
threshold limit of 4% of the total water entitlement of that area will be
immediately removed, subject to a review by 2009 by the National Water
Commission under paragraph 7(2)(h) of the National Water Commission Act
2004, with a move to full and open trade by 2014 at the latest.

In its draft advice, the ACCC noted that the effect of this principle may be that the
Basin Plan water trading rules cannot require full and open trade until 2014. This was
because the principle, while it requires the immediate removal of barriers up to 4 per
cent, appears to allow for the retention of limits greater than this amount until 2014. In
recognition of this principle, the ACCC made a draft rule advice that the Basin Plan
water trading rules should specify a minimum transition path for the removal of the
4 per cent limit.
106
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The ACCC has further considered the legal framework of the Act and the effect of the
principle noted above. It notes firstly that the NWC has completed its 2009 second
Biennial assessment under paragraph 7(2)(h) of the National Water Commission Act, as
referred to in subclause 4(16) above. In the 2009 Biennial assessment, the NWC made
the following recommendation that the 4 per cent limit should be removed:
Recommendation 7.1
The Commission recommends the coordinated removal of all artificial barriers to trade,
including the 4% limit. The Commission considers that buyback programs should
continue without being constrained by the 4% limit or other trade barriers in order to
provide financial resources directly to entitlement holders and facilitate adjustment. The
Commission supports monitoring and enforcement of the new water market and charge
rules for the MDB by the ACCC, and the trading rules by the MDBA, to ensure that the
rules are implemented effectively. 299

The ACCC also notes that the principle has an overall objective of full and open trade
by 2014 at the latest, but does not preclude full and open trade at an earlier time.
Furthermore, the ACCC notes that other Basin Plan water trading objectives and
principles may equally suggest that immediately and completely removing the
4 per cent limit would contribute to achieving those principles and objectives. The
following are other relevant objectives and principles in Schedule 3 of the Act that
would be facilitated by the removal of the 4 per cent limit:
3 Basin water market and trading objectives
The objectives of the water market and trading arrangements for the Murray-Darling
Basin are:
(a) to facilitate the operation of efficient water markets and the opportunities for
trading, within and between Basin States, where water resources are physically shared
or hydrologic connections and water supply considerations will permit water trading;
and
…
4 Basin water market and trading principles
…
(15)

Institutional, legislative and administrative arrangements will be introduced
to improve the efficiency and scope of water trade and to remove barriers
that may affect potential trade.

In light of its further consideration of the legal framework of the Act as a whole, the
ACCC is of the view that the Basin water market and trading principles in Schedule 3
of the Act do not limit the ability of the water trading rules to address the 4 per cent
limit. In particular, the ACCC considers that the water trading rules can require the
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National Water Commission, Australian water reform 2009—second biennial assessment of
progress in implementation of the National Water Initiative, October 2009, p. 137.
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immediate and complete removal of the limit (or similar volumetric limits, whether set
at 4 per cent, 6 per cent or some other volume).
Accordingly, given its view that the ideal outcome would be the immediate removal of
the 4 per cent limit across the MDB, the ACCC’s rule advice is that the Basin Plan
water trading rules should require the immediate and complete removal of the 4 per
cent limit (or similar limits). The ACCC does not consider that there is a need for any
transition path.
The ACCC notes also that jurisdictions are free to remove or raise limits applying in
their own jurisdictions in advance of the removal of the limit by the Basin Plan water
trading rules. The ACCC encourages Basin States to consider removing existing limits,
and has made a recommendation to that effect.
Interim and transitional water resource plans

The ACCC discussed the issue of interim and transitional water resource plans in
Chapter 2 of this final advice. As it stated in that chapter, the ACCC is limited to
providing advice within the legislative framework.
In regards to the 4 per cent limit, the ACCC noted in its draft advice that there would be
a potential outcome under the Act whereby provisions imposing a 4 per cent limit
contained in an interim or transitional WRP would prevail over any Basin Plan water
trading rules until the expiration of the interim or transitional WRP.
The ACCC notes again that it considers that the ideal outcome in relation to the 4 per
cent limit would be the immediate removal of such limits across the MDB. To that
extent, the ability to maintain the limit by a jurisdiction would be undesirable. 300
However, the ACCC does not consider that the maintenance of the limit in such a way
would warrant the reinstatement of the limit in other jurisdictions. As stated earlier in
this chapter, the ACCC considers that reintroduction of the limit in New South Wales
or other states in an attempt to establish ‘competitive neutrality’ would be a flawed
approach.
4.3.5. Overall
The ACCC considers that the 4 per cent limit is an undesirable barrier to trade that has
significantly restricted water trade and led to significant efficiency losses. The effects
of this barrier to trade are not ameliorated by the ability to trade other water products
more freely. The ACCC considers that the traditional justifications for the 4 per cent
limit are better dealt with through other mechanisms.
The ACCC is of the view that there should be a Basin Plan water trading rule requiring
the immediate and complete removal of the 4 per cent limit across the entire MDB.
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The role of interim and transitional water resource plans, and the consistency of trading rules across
the MDB, is discussed in more detail in section 2.1.3.
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4.4. ACCC advice
Rule advice (4–A)

As the rationales for the 4 per cent limit are better addressed through other
mechanisms, the Basin Plan water trading rules should provide that the 4 per cent
limit (and other, similar limits) should be immediately and completely removed by
Basin states throughout the MDB.
As such, the Basin Plan water trading rules should provide that limits on the volume
of trade out of an area (other than limits that reflects physical constraints,
environmental constraints or hydrologic connection and water supply considerations)
are prohibited upon the commencement of the Basin Plan.

Recommendation (4–B)

The ACCC recommends that Basin states give their full and urgent consideration to
the immediate and complete removal of the 4 per cent limit (and other, similar limits)
prior to the commencement of the Basin Plan water trading rules.
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5.

Water access rights—approval processes

The trade of a water access right 301 requires the approval of and / or registration by the
relevant Basin state(s). These roles are usually held by a state government department
or delegated to an infrastructure operator. 302 These entities are referred to as ‘approval
authorities’ throughout this chapter. This chapter is concerned with approval authorities
who have a role in approving water access right trades. The role of IIOs in considering
trades of water delivery rights and irrigation rights is considered in chapters 7 and 8
respectively.
Each Basin state administers its own trading rules and administrative processes for the
trade of water access rights within their state. Although there are similarities between
the processes of each Basin state, there are also significant differences.
In general, a trade requires the parties (or an intermediary acting on their behalf, such
as a broker) to apply to the relevant approval authority or authorities by completing the
relevant application form(s). The approval authority or authorities decide whether the
trade can be approved according to relevant trading rules, which are set out in water
resource plans 303 or other statutory instruments. 304 Approval may also be contingent on
other matters—for example, for a water allocation trade, the seller’s approval authority
must also assess whether the seller has sufficient water in their account for the
transaction to proceed.
Approval authorities in each Basin state have different administrative processes for
approving trades of water access rights within and between Basin states (see box 5.1).
Box 5.1 Basin state approval authorities
Queensland
In Queensland, no approval is required for changes in the ownership of water access
entitlements (known as water allocations in Queensland—i.e. a ‘permanent’ trade). However,
approval is required from DERM for a change to a water access entitlement’s attributes (such
as its location).

301

302

303

304
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Approval arrangements for the trade of a water delivery right or an irrigation right are discussed in
sections 7.2 and 8.2 respectively.
For example, LMW, GMW Water in Victoria, State Water in New South Wales and SunWater in
Queensland. ACCC notes that IIOs may have a role in approving irrigation right trades (see chapter
8). However, water access right trades, which are the subject of this chapter, do not require the
approval of an IIO.
Water allocation plans in South Australia and water sharing plans in New South Wales. In
Queensland, resource operations plans set out how water resource plans are implemented and
include water trading rules.
For example, in Victoria the trading rules for regulated systems are set out in the Trading rules for
regulated water systems, viewed 17 February 2010; available on the Victoria Water Register
website, www.waterregister.vic.gov.au.

Water trading rules: Final advice—March 2010

If an unsupplemented (unregulated) water access entitlement is to be transferred or leased,
notification of the proposed transfer must be provided to DERM. This is not an approval but
after the notification is submitted, DERM will issue a dealing certificate acknowledging the
proposed transfer. A change in ownership of a water access entitlement must be registered on
the Queensland Land Registry. 305
Water allocations trades (known as seasonal water assignments in Queensland—i.e. a
temporary trade) must be approved by SunWater in supplemented systems and by DERM in
unsupplemented systems. 306
Victoria
A change in ownership of a water access entitlement (known as a water share) is required from
an authorised Victorian water authority—i.e. GMW or LMW before the trade can proceed. This
is regardless of whether the trade involves a change in location. 307
For an inter-authority trade (e.g. a trade from the Goulburn River to Sunraysia), both approval
authorities (GMW and LMW) must approve the transaction. Upon receipt of the application to
trade, the seller’s authority will check that the paperwork is complete, that the trading zones are
compatible and that the seller has the entitlement/ allocation to sell. The buyer’s authority must
also check that the documentation is complete and correct, and that the buyer is able to have the
water delivered. The authorities must notify each other that they have approved the trade, and
then notify the parties (or an intermediary acting on their behalf) of the approval. A transfer of
ownership of a water access entitlement must be registered on the Victorian Water Register.
GMW and LMW also approve applications to trade water allocation. 308
New South Wales
A change in the ownership of a water access entitlement (known as a water access licence)
within the same water source does not require regulatory approval. Transactions involving a
change of location need to be approved by the Department of Water and Energy (DWE). Water
access licence share component trades (i.e. trade of a specific volume of entitlement from one
water access licence to another) also need to be approved by DWE. 309 A change in ownership
of a water access entitlement 310 or a term transfer 311 must be registered with Land and Property
Information, part of the Department of Lands (DOL).
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The form for applying to register a water allocation trade is available at:
http://www.derm.qld.gov.au/property/titles/pdf/form_1_version5.pdf
DERM, Market Information, available online on the DERM website at www.nrw.qld.gov.au;
viewed 17 February 2010.
Section 33W, Water Act 1989 (Victoria).
The relevant application forms for both water access entitlement and water allocation trades are at:
http://www.waterregister.vic.gov.au/Public/ApplicationForms.aspx, viewed 22 December 2009
Sections 71M to 71W, Water Management Act 2000 (NSW).
See: 71M of the Water Management Act 2000 (NSW); form available at:
http://www.lands.nsw.gov.au/_media/lands/pdf/wal_dealing_forms/W01T0601.pdf
A term transfer is similar to a lease (6 months or longer); see: s. 71 N of the Water Management
Act 2000 (NSW); form available at:
http://www.lands.nsw.gov.au/_media/lands/pdf/wal_dealing_forms2/W-07TT_v1-0.pdf, viewed 18
January 2010.
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State Water is the approval authority for applications to trade a water allocation. 312
South Australia
The Department of Water, Land and Biodiversity Conservation (DWLBC) must approve and
register water access entitlement and water allocation trades. 313
Australian Capital Territory
The Department of the Environment, Climate Change, Energy and Water must approve and
register all water access entitlements trades. 314

Interstate water trades

For an interstate water allocation trade 315 , the parties (or brokers) typically send a
completed form to the relevant authority in both the state of origin and state of
destination. Both authorities must check that the forms have been filled-in correctly,
that the seller has sufficient water in their account, and that the water can be delivered
between the relevant zones. The approval authorities in each state then notify each
other that they have approved the trade. The parties (or their broker) are then notified of
the approval.
A water allocation trade takes effect once the transaction has been approved and the
water is credited to the purchaser’s allocation account.
Interstate water access entitlement trades are facilitated through a tagged trading
arrangement (see section 6.1.1).
Registration of ownership changes

To register a change in the ownership of a water access entitlement, the title must be
checked by the purchaser and their lender (if applicable) and then exchanged. Where
there is a mortgage or other encumbrance on the title this will need to be discharged
and, if the purchaser is entering into a mortgage, that will have to be registered on the
title. Each party (and any financial institutions involved) will often appoint a solicitor
to manage this process (known as settlement).
Once settlement is complete, the purchaser must register the transaction with the
registrar in the relevant state. Any associated approval for a trade may expire if the
transaction is not registered within a specified period of time. For example, in Victoria,
approval lapses if the transaction is not registered on the Victorian Water Register

312

313
314
315

112

Sections 71V and 71T of the Water Management Act apply to water allocation assignments.
The relevant application forms are available on State Water’s website,
http://www.statewater.com.au/Customer+Service/Water+Trading, viewed 18 January 2010.
Section 157(1)(a) of the Natural Resource Management Act 2004 (South Australia).
Section 26(1) of the Water Resources Act 2007 (ACT).
Tagging arrangements to enable the use of water from an interstate water access entitlement are
discussed in section 6.1.1.
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within two months from the date the water authority approves it. 316 A new approval
application will be required if this time limit is not met.
For interstate water access entitlement trades, the water access entitlement does not
move from the register in the ‘selling’ state and so there should not be any additional
requirements for registration.

5.1

Approval times

5.1.1 Background
It is important to the efficient operation of the market that applications to trade water
access rights are processed in a timely way. Uncertainty in approval times and undue or
unexpected delays provide a disincentive to trade and can impose additional transaction
costs on irrigators and other water market participants. Undue delays in processing
applications to trade water allocations can also have serious consequences where a crop
or stock urgently needs watering.
A number of factors can prolong approval times for trades in water access rights. These
include the level of resources (especially human resources) available to approval
authorities, staff training, incorrectly filled-in forms, slow communication processes
between approval authorities (where more than one is required to approve a trade), and
the complexity associated with the need for multiple jurisdictions and approval
authorities to be involved in some trades.
Approval authorities are also subject to (voluntary) COAG and Natural Resource
Management Ministerial Council (NRMMC) service standards for water allocation and
water access entitlement trades respectively.
From 1 July 2009, the COAG service standards were tightened so that approval
authorities in the MDB seek to process 90 per cent of intrastate water allocation trades
within five business days, and 90 per cent of interstate water allocation trades within 10
business days. An exception is South Australia, which aims to process 90% of intra and
interstate water allocation trades within 10 and 20 business days respectively. 317
However, upon development of the National Water Market System, the service
standard will move to five business days for all water allocation trades in all Basin
states.
The NRMMC service standards specify that 90% of water access entitlement trades
will be approved within 20 business days and registered within a further 10 business
days. 318 In the draft advice, the ACCC considered that as long as approval authorities’
performance against the COAG / NRMMC service standards are subject to public
316
317

318

Section 33X of the Water Act 1989 (Victoria).
From October 2008 to 1 July 2009, the COAG service standards for water allocation trades was 90
per cent of intrastate trades within 10 business days, and 90 per cent of interstate trades within 20
business days. These standards still apply in South Australia. The NRMMC service standards for
water access entitlement trades were introduced on 1 July 2009.
NRMMC communiqué, 21 May 2009, p. 2; viewed online at www.mincos.gov.au on 11 November
2009.
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reporting, monitoring and ongoing review, there is not a compelling case to impose
maximum approval times in the Basin Plan water trading rules.
The ACCC considered that there are a number of reasons why it may not be appropriate
to impose maximum approval times on approval authorities to approve applications to
trade water access rights. In particular:
•

approval authorities are unlikely to have an incentive to delay approving a trade

•

trades of water access rights requiring assessment by an approval authority may
involve consideration of issues such as hydrological constraints, environmental
limits and possible third party impacts

•

approval authorities may be required to liaise with other authorities as a part of a
trade approval process, particularly for interstate trades. 319

Reporting and monitoring

Basin states (apart from the Australian Capital Territory) report on the performance of
their approval authorities against the applicable COAG / NRMMC service standards.
To report this information the Basin states use a broadly standard reporting framework,
reporting the number of trades in a given period, the intended COAG / NRMMC
service standards and their performance against those standards. The ACCC further
noted that the reported performance by approval authorities against the COAG /
NRMMC service standards suggested that approval authorities were generally meeting
the service standards. 320
The draft advice noted that public reporting ensures that approval authorities’
performance against the standards can be monitored by market participants and other
relevant stakeholders.
The ACCC considered that approval authorities’ performance against the COAG /
NRMMC service standards should be published at a central point so that approval
authorities’ performance against the service standard can be tracked overtime and
compared against each other.
The ACCC considered that the MDBA would appear to be the most appropriate agency
to collect and publish approval authorities’ performance against the COAG / NRMMC
service standards. Publication of performance against service standards could also be
undertaken through the NWMS. Therefore, the ACCC considered that Basin states
should make available to the MDBA information about their approval authorities’
performance against the service standards.
The ACCC also considered that the MDBA should continuously monitor approval
authorities’ performance against the service standards. If approval authorities are
consistently not meeting the COAG / NRMMC service standards as they exist from
time to time, or the service standards are not regularly reviewed, the draft advice

319
320
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See: section 5.2 for information about further implications of multiple approval authorities.
See: ACCC, Water Trading Rules—Position Paper, September 2009, Box 5.2. p. 90.
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argued that the MDBA should reconsider the need for a Basin Plan water trading rule
mandating service standards for trade approval times.
Review

The ACCC considered that it is important that the COAG / NRMMC service
standards—as they apply to the MDB—are regularly reviewed to ensure that they
remain effective and appropriate. In particular, the ACCC considered a review of the
COAG / NRMMC service standards should be undertaken at least every two years, to
consider whether it would be appropriate to further tighten the standards.
As such, the ACCC draft advice included a number of recommendations.
Draft recommendation (5–A):
The ACCC recommends that Basin states provide to the MDBA the following
information in relation to their approval authorities’ performance against the COAG /
NRMMC standards, for each month and water year:
•

the number of water allocation and water access entitlement trades processed
(both approved and rejected)

•

the percentage of water allocation and water access entitlement trades
processed (approved or rejected) within the applicable COAG / NRMMC
service standards.

Draft Recommendation (5-B):
The ACCC recommends that approval authorities’ performance against the COAG /
NRMMC service standards should be published by the MDBA (or other
Commonwealth Government agency that the MDBA nominates, such as the NWMS
National Portal).

Draft Recommendation (5-C):
The ACCC recommends that the MDBA should:
•

continuously monitor approval authorities’ performance against the COAG /
NRMMC service standards and

•

review the appropriateness and effectiveness of the COAG / NRMMC service
standards at least every two years to consider whether the service standards can
be further tightened and by how much. This review process should include an
opportunity for stakeholder comment on the appropriateness and effectiveness
of the service standards.

Draft recommendation (5-D):
The ACCC recommends that if approval authorities are consistently not meeting the
COAG / NRMMC service standards as they exist from time to time, or the service
standards are not regularly reviewed, the MDBA should reconsider the need for a Basin
Plan water trading rule mandating service standards for trade approval times.
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5.1.2 Summary of submissions
Stakeholders mostly supported the ACCC’s draft advice in relation to approval times.
State Water submitted:
The recommendation that Basin states provide to the MDBA information on the number
of trades approved and rejected goes beyond the current COAG service standards,
which simply require processing times. However, State Water does not anticipate any
difficulties in providing this additional information for allocation assignments. 321

The ABA and GVIA submitted that they concurred with the draft advice in relation to
approval times. 322 However, the GVIA only supported the recommendation that the
Basin states should provide the specified information about their approval authorities’
performance against the service standards to the MDBA for publication if ‘it is not an
extra cost burden for irrigation entitlement holders’. 323
The South Australian Government submitted:
South Australia is broadly supportive of recommendation 5-A, B, C and D and as such
has no issue with the current implementation of service standards as long as they remain
realistic and relevant and provide benefits to the end customer. Each state currently
reports its performance to meet Natural Resource Management Ministerial Council
requirements. Little benefit would be gained from additional centralised reporting. 324

The VFF submitted that ‘Trading rules should allow for Standard procedures and
targets to be applied consistently across the basin.’ 325
The AWBA submitted that it supported the ACCC’s recommendations in relation to
approval times. However, it suggested that ‘the reason for any rejection of permanent
or allocation trade should also be captured and reported on’ and that the ‘feedback
provided by this data will enable continue improvement in the approval process’. The
AWBA also submitted that the approval authorities’ performance against the COAG /
NRMMC service standards ‘should be published on the various IIC’s [Irrigation
Infrastructure Corporations] websites and State Government approval authorities
websites’. 326
The AWBA further submitted:
The AWBA suggest the MDBA create a “go to” point for stakeholders involved in
permanent or allocation trade to lodge concerns or report any inappropriate activity in
respect of the approval process by an approval authority.

321
322
323
324
325
326
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State Water, draft advice submission, p. 2.
ABA, draft advice submission, p. 2.
GVIA, draft advice submission, p. 14.
South Australian Government, draft advice submission, p. 6.
VFF, draft advice submission, p. 10.
AWBA, draft advice submission, pp. 9-10.
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Any received submissions could then be independently investigated. The AWBA
believed the creation of an independent [authority] will go a long way to ensuring an
efficient and functioning market in which all participants have confidence. 327

5.1.3 Discussion
Reporting and monitoring

As noted above, Basin states (apart from the Australian Capital Territory) report on the
performance of their approval authorities against the applicable COAG / NRMMC
service standards (see boxes 5.2 and 5.3).
Box 5.2 Performance against COAG service standards for water allocation trades
Between 1 July 2009 and 31 January 2010:
•

In Victoria, 75% of interstate water allocation trades were processed within 10
business days 328 and 95% of intrastate water allocation trades were processed
within 5 business days. 329

•

In New South Wales, 78.5% of water allocation trades (excluding to/from
SA) 330 and 45.7% of trades (to/from SA) 331 were processed with 10 business
days. 87.4% of intrastate water allocation trades were processed within 5
business days. 332

•

In Queensland, 100% of intrastate water allocation trades (seasonal water
assignments) in regulated (supplemented) systems were processed within five
business days. 333 84% of unsupplemented intrastate water allocation trades were
processed within 5 business days. 334

327
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329
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331
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AWBA, draft advice submission, p. 10.
There were 612 interstate trades.
There were 4097 intrastate trades. See: Victorian Water Register:
http://www.waterregister.vic.gov.au/Public/Reports/ProcessingTimes.aspx 23 February 2010.
There were 776 trades.
There were 265 trades.
There were 1405 trades See: NSW Office of Water, Water Allocation Assignment Statistics
http://www.wma.dwe.nsw.gov.au/wma/ProcessingTimes.jsp?selectedRegister=Allocation, viewed
23 February 2010.
There were 905 trades. See: SunWater Water Trading
http://www.sunwater.com.au/watertrading.htm viewed 25 February 2010.
There were 94 intrastate seasonal water assignments in Queensland in unsupplemented systems.
See: DERM, Water Trading Service Standards
http://www.derm.qld.gov.au/water/trading/service_standards.html, viewed 23 February 2010.
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Between 1 July and 30 November 2009:
•

In South Australia, 94.58% of interstate water allocation trades in the River
Murray prescribed watercourse were processed within 20 business days, 335 and
32.72% of intrastate trades were processed within 10 business days 336 (these are
the most recent figures available for South Australia).

The ACT does not report its performance against the service standards. 337
Box 5.3 Performance against NRMMC service standards for water access
entitlement trades
Between 1 July 2009 and 31 January 2010:
•

In Victoria, 97% of water access entitlement trades were approved within 20
business days 338 and 100% were registered within 10 business days. 339

•

In New South Wales, 82.6% of share assignments were processed within 20
business days. 340 59.8% of ownership transfers 341 and 42.2% of share
assignments were registered within 10 business days. 342

•

In Queensland, 95% of water access entitlement trades were registered within
10 business days. 343

335
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In South Australia, the service standard only applies within the River Murray prescribed water
course. There were 314 interstate water allocation trades in the River Murray prescribed
watercourse.
There were 55 intrastate water allocation trades in the River Murray prescribed watercourse.
DWLBC states that this performance against the service standard was impacted by SA’s
implementation of unbundling from 1 July 2009. See: DWLBC, Processing Times for Water Trade,
http://e-nrims.dwlbc.sa.gov.au/wtr/ProcessingTimes.aspx, viewed 23 February 2010.
The ACCC notes that few, if any, water access entitlements are transferred in the ACT separate
from those transferred with land.
There were 2550 water access entitlement trades approved.
There were 2209 water access entitlement trades registered. See: Victorian Water Register:
http://www.waterregister.vic.gov.au/Public/Reports/ProcessingTimes.aspx viewed 23 February
2010.
There were 259 share assignments approved by NOW. Share assignments are under s. 71M of the
Water Management Act 2000 (NSW).
There were 458 transfers of ownership registered by DOL. Transfers or ownership under s. 71Q of
the Water Management Act 2000 (NSW).
There were 204 share assignments registered by DOL. The NSW Office of Water states that:
‘Processing times for the completion of 'permanent' trade type
dealings within NSW has been impacted by the changes to procedures
necessary to implement the Minister's section 71Z(1) Order of 29 May
2009 and 9 July 2009’.
This order effectively embargoed sales to environmental water holders (see chapter 3.1). See: NSW
Office of Water
http://www.wma.dwe.nsw.gov.au/wma/ProcessingTimesEntitlement.jsp?selectedRegister=WaterSh
are, viewed 23 February 2010.
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Between 1 July 2009 and 30 November 2009:
•

In South Australia, 95.32% of water access entitlement trades were processed
within 20 business days. 100% of water access entitlement trades were
registered within 10 business days 344 (these are the most recent figures available
for South Australia).

The ACT does not report its performance against the service standards. 345
The above figures appear to show that the performance by some approval authorities
against the COAG / NRMMC service standards has fallen since the ACCC released its
position paper in September 2009. 346
Where an approval authority’s recent performance against the service standards has
fallen significantly short of the standards, the approval authority has generally provided
an explanation for this on their website. In particular, State Water and DWLBC
attributed their recent inability to meet the service standards to difficulties
administering the former NSW embargo on trades of water access rights to certain
environmental water uses 347 and the introduction of unbundled water rights in South
Australia respectively.
The ACCC considers that where an approval authority does not meet the service
standards an explanation aids in promoting transparency, and assists stakeholders to
predict how long they should allow for the trade approval process. It should also assist
approval authorities and Basin states to determine if (and what kind of) action may
need be taken to improve performance against the service standards.
Stakeholders generally supported the draft advice on the reporting and monitoring of
approval authorities’ performance against the service standards. However, the
submissions did raise a few concerns about these recommendations, which are
discussed below.
Scope of current COAG standards

The ACCC acknowledges State Water’s submission that recommendation 5-A may go
beyond current COAG service standards, which require approval authorities to report
processing times, but not necessarily the number of trades processed (whether they are
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There were 273 trades. However, these are only transfers of ownership. DERM does not report on
its performance against the service standard for changes in location. See: Queensland DERM,
Water Trading Service Standards
http://www.derm.qld.gov.au/water/trading/service_standards.html, viewed 23 February 2010.
In South Australia the service standard only applies within the River Murray prescribed
watercourse. There were 214 entitlement trades (both approved and registered) in the River Murray
prescribed watercourse. See: DWLBC, Processing Times for Water Trade,
http://e-nrims.dwlbc.sa.gov.au/wtr/ProcessingTimes.aspx, viewed 23 February 2010.
The ACCC notes that few, if any, water access entitlements are transferred in the ACT separate
from those transferred with land.
See ACCC, Water trading rules—Position Paper, September 2009, p. 90, box 5.2. This shows that
approval authorities’ performance was generally meeting the COAG service standards at that time.
See section 3.1.1 for information about this embargo.
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approved and rejected). Arguably, the service standards could apply to applications that
are approved (that is, where a trade occurs). However the ACCC notes that most
approval authorities do currently report the number of trades ‘processed’ or ‘approved
and rejected’ in a given period. The ACCC further notes that State Water did not
‘anticipate any difficulties in providing the additional information’. This is in addition
to reporting on their performance (as a percentage) against the standards.
The ACCC remains of the view that it would be beneficial for approval authorities to
report on the total number of water allocation and water access entitlement trades
processed and the proportion of applications that are processed within the applicable
COAG / NRMMC service standards. The ACCC has amended the wording of its
recommendation to clarify that it is not recommending that approval authorities
separately report on the number of applications approved and the number rejected.
However, the ACCC notes that such information may be of interest to water market
participants if it were provided.
In response to the AWBA’s submission that ‘the reason for any rejection of permanent
or allocation trade should also be captured and reported on’ the ACCC considers that
this is not an issue for the service standards relating to approval times. However, the
ACCC does consider this issue in section 5.6 below.
Cost / benefit issues
The ACCC notes the GVIA’s submission that the ACCC’s recommendations should
not be an ‘extra cost burden for irrigation entitlement holders’. However, the ACCC
considers that as approval authorities already report on their performance against the
COAG / NRMMC service standards and work is underway for the development of the
NWMS, it is unlikely that the recommendations would result in additional costs for
right holders.
The ACCC also notes the AWBA’s submission that there should be a ‘go to’ point for
stakeholders to lodge concerns or report any inappropriate activity in respect of the
trade approval process by an approval authority. In response, the ACCC considers that
it would be more appropriate and cost effective for such concerns to be lodged with the
approval authority in the first instance. If the approval authority does not resolve the
concern adequately, an applicant may then wish to raise their concerns with the
relevant body within that Basin state, the ACCC (for trade practices concerns) or
MDBA (for concerns regarding the application of Basin Plan water trading rules) as
appropriate.
In relation to the South Australian Government’s submission that ‘little benefit would
be gained from additional centralised reporting’, the ACCC remains of the view that
approval authorities’ performance against the COAG / NRMMC service standards
should be published at a central point so that approval authorities’ performance against
the service standard can be tracked over time and compared to each other.
The ACCC notes the VFF’s submission that ‘Trading rules should allow for Standard
procedures and targets to be applied consistently across the basin’. In response the
ACCC considers that the COAG / NRMMC service standards and the development of
the NWMS national portal should ensure that approval authorities have consistent
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service standards across the MDB (with performance against these standards also
reported consistently). 348
Review
There were limited submissions on the ACCC’s recommendations that the MDBA
should review the appropriateness and effectiveness of the COAG / NRMMC service
standards. Stakeholders that did address this issue were supportive of the draft advice.
The ACCC remains of the view that it is important that the COAG / NRMMC service
standards—as they apply to the MDB—are reviewed at least every two years to ensure
that they remain effective and appropriate. A review process should be established to
consider whether it is appropriate to further tighten standards. The review process
should provide a clear timetable and include an opportunity for stakeholders to
comment.
The ACCC’s advice in relation to approval times remains unchanged.
5.1.4 ACCC advice
Recommendation (5–A)

The ACCC recommends that Basin states provide to the MDBA the following
information in relation to their approval authorities’ performance against the COAG /
NRMMC standards for each month and water year:
•

the number of water allocation and water access entitlement trade
applications processed

•

the percentage of water allocation and water access entitlement trade
applications processed within the applicable COAG / NRMMC service
standards.

Recommendation (5–B)

The ACCC recommends that approval authorities’ performance against the COAG /
NRMMC service standards should be published by the MDBA (or another Australian
Government agency nominated by the MDBA, such as the NWMS National Portal).

348

Should Basin states consistently not meet the standards, or the standards are not reviewed and the
MDBA consider a Basin Plan water trading rule is appropriate; any rules introduced in an
amendment of the Basin Plan would not apply to the extent that they are inconsistent with a
provision of an interim or transitional WRP. See section 2.1.3.
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Recommendation (5–C)

The ACCC recommends that the MDBA should:
•

continuously monitor approval authorities’ performance against the
COAG / NRMMC service standards

•

review the appropriateness and effectiveness of the COAG / NRMMC
service standards at least every two years to consider whether the
service standards can be further tightened and by how much. This
review process should include an opportunity for stakeholder comment
on the appropriateness and effectiveness of the service standards.

Recommendation (5–D)

The ACCC recommends that if approval authorities are consistently not meeting the
COAG / NRMMC service standards as they exist from time to time, or the service
standards are not regularly reviewed, the MDBA should reconsider the need for a
Basin Plan water trading rule mandating service standards for trade approval times.

5.2

Consideration of applications by multiple approval
authorities

5.2.1 Background
At present, multiple approval authorities are required to approve interstate (and some
intrastate) trades.
The draft advice noted that the existence of multiple approval authorities may impose
higher transaction costs on water market participants than would be the case if there
was a single entity, although the establishment of a single MDB approval authority is
unlikely to be feasible in the short to medium term. The draft advice also noted that
trade approval cross-delegations and / or the consolidation of trade approval functions
into a single approval authority would involve a significant reform of trading
arrangements in the MDB.
Trade approval cross-delegations

In relation to a water allocation trade, the ACCC noted that the approval authority in
the state of destination (SOD) generally needs to ensure that the trade is allowed
between the applicable trading zones and according to applicable trading rules. The
approval authority in the state of origin (SOO) is responsible for ensuring that the seller
has sufficient water allocation in their account.
The ACCC considered that if the approval authority in the SOD delegated their
approval functions to the authority in the SOO, there may be potential for many water
allocation trades to be approved by the SOO. In this situation, the approval authority in
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the SOO would have authority to approve the transaction where the seller had sufficient
water in their account, the buyer had a water allocation account and the trade was
allowed according to the applicable trading zones and trading rules. If the SOO
erroneously allowed more water allocation to be transferred than the seller had in their
account, this loss would have to be born by the SOO, therefore ensuring that no
additional water was created as a result of the trade.
The ACCC considered that approval functions relating to the ownership of water access
entitlements would necessarily be assessed in the Basin state that the water access
entitlement relates to (given that any trade would need to be reflected on that state’s
register). The draft advice noted that it is not yet clear to what extent this may be
affected by the introduction of a common registry system and register enhancements
under the NWMS. 349
In the draft advice, the ACCC considered that approval cross-delegations should not be
addressed in the Basin Plan water trading rules at the present time. The ACCC also
noted that cross-delegation would not be appropriate for all approval functions.
Consolidated approval authority

The draft advice also noted that for as long as there are multiple approval authorities
with different responsibilities, information requirements and procedures, there are
likely to be delays and higher costs associated with interstate water trades.
The ACCC also noted that the advantages of a single MDB approval authority would
be curtailed to the extent that Basin states would still require their own approval
authorities to assess intrastate trades. Even if a single MDB approval authority was
empowered to consider intrastate trades, trades relating to the non-MDB area of a Basin
state would require assessment by a separate approval authority. Similarly, the NWMS
and related reforms may lessen some of the complexities associated with having
multiple approval authorities involved in trade approvals.
In the draft advice, the ACCC concluded that these issues deserve more detailed
consideration before firm conclusions are drawn. To this end, the ACCC considered
that a working group involving the Commonwealth Government, Basin states and
approval authorities would be an appropriate forum to more formally consider the
longer-term potential for cross-delegation of selected trade approval functions or the
consolidation of particular trade approval functions relevant to the MDB into one
entity.
As such, the ACCC draft advice made the following draft recommendation (5-E):
The ACCC recommends that a working group involving the Commonwealth
Government, basin states and approval authorities would be an appropriate forum to
more formally consider the longer-term potential for cross-delegation of selected trade
approval functions or the consolidation of particular trade approval functions relevant to
the MDB into one entity. Relevant considerations—for both cross-delegation of
approval functions, and consolidation of approval functions into one entity—include:

349

See also section 5.3 of this advice.
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•

the types of trade approvals most amenable to such measures

•

likely benefits to water market participants and approval authorities

•

the initial and ongoing costs

•

the extent of any legislative changes that would be required

•

the future role and effect of the National Water Market System.

5.2.2 Summary of submissions
Stakeholders that made a submission on this issue generally agreed with the draft
advice.
State Water submitted:
State Water supports the ACCC’s suggestion that an inter-jurisdictional working group
should be established to consider the potential for streamlining trade approval functions.
State Water would be happy to participate in such a group. 350

The VFF and GVIA submitted that they agreed with this recommendation. 351 The
AWBA also submitted that it agreed with the recommendation and stated that it ‘would
wish to be involved’. 352
SunWater submitted:
As stated our position paper submission, SunWater is supportive of investigating ways
to facilitate trade between Queensland MDB schemes and those in Northern New South
Wales. 353

The ABA submitted that it agreed that a single approval authority for interstate trades
would assist the market and should be more formally considered. 354
5.2.3 Discussion
There were limited submissions on the ACCC’s recommendation regarding the
potential for cross-delegation of selected trade approval functions or the consolidation
of particular trade approval functions relevant to the MDB into one entity. Stakeholders
that did make a submission on this issue were supportive of the ACCC’s
recommendation. Two stakeholders also stated that they wished to be involved in the
recommended trade working group.
Therefore, the ACCC remains of the view that it would be appropriate for such a
working group to be established and its advice on this issue is therefore unchanged.

350
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State Water, draft advice submission, p. 2.
VFF, draft advice submission, p. 11; GVIA, draft advice submission, p. 14.
AWBA, draft advice submission, p. 11.
SunWater, draft advice submission, p. 4.
ABA, draft advice submission, p. 2.
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5.2.4 ACCC advice
Recommendation (5–E)

The ACCC recommends that a working group comprising representatives from the
Australian Government, Basin states and approval authorities would be an appropriate
forum to more formally consider the longer term potential for cross-delegating
selected trade approval functions or consolidating particular trade approval functions
relevant to the MDB into one entity. Relevant considerations—for both crossdelegating approval functions and consolidating approval functions into one entity—
include:
•

the types of trade approvals most amenable to such measures

•

likely benefits to water market participants and approval authorities

•

the initial and ongoing costs

•

the extent of any legislative changes that would be required

•

the future role and effect of the National Water Market System.

5.3

Information sharing between approval authorities

5.3.1 Background
In November 2008, COAG agreed to the development of a NWMS. The objective of
the NWMS is to improve the functioning of the water market in Australia by
facilitating the flow of information on water entitlements, allocations and trade between
all market participants, and supporting timely and low-cost water transfers across
irrigation area boundaries and state borders.
On 9 November 2009, the minister announced funding for the NWMS, which will
comprise:
•

A National Portal—a web-based portal to provide access to new
summary market information and to existing state and territory
information due to come online in April 2010. Over time, subject to a
cost benefit analysis, the portal could also provide an access point for
initiating transactions.

•

The development of a Common Registry System to be implemented in
New South Wales, South Australia, Western Australia, Tasmania, the
Northern Territory and the Australian Capital Territory, and
enhancements to existing register systems in Victoria and Queensland.
States and territories will maintain their statutory role for water
registries.
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•

Interoperability between registers to facilitate more efficient interstate
trade and enhancements to the existing systems in Victoria and
Queensland. 355

In the draft advice, the ACCC considered that the NWMS is likely to have significant
benefits to the extent it improves information flow between approval authorities
themselves, and for water market participants more generally.
The draft advice also noted that the Victorian Department of Sustainability and
Environment (DSE) had initiated discussions with the New South Wales and South
Australian governments to facilitate interoperability of water registers in those states.
The ACCC considered that this should mean that the benefits of interoperability
between approval authorities systems will be achieved more quickly than otherwise.
The ACCC considered in its draft advice that it was not appropriate for the Basin Plan
water trading rules to seek to address the establishment of a common registry system or
interoperability between approval authorities’ systems.
As such, the ACCC’s draft advice made the following draft recommendation (5-F):
The ACCC recommends that jurisdictions continue to prioritise work towards the
National Water Market System, and complementary interstate information sharing
arrangements.

5.3.2 Summary of submissions
Stakeholders that made a submission in relation to information sharing between
approval authorities agreed with the draft advice on this issue.
The South Australian Government submitted:
South Australia supports the intent of recommendation 5-F. The development of the
National Water Market System will be dependent on the availability of suitable
resources and agreed timelines. 356

The VFF and GVIA submitted that they agreed with the ACCC’s recommendation. 357

355

356
357
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See: Senator Penny Wong MP, media release ‘$56 million for development of national water
market system’, 9 November 2009, available at:
http://www.climatechange.gov.au/en/minister/wong/2009/mediareleases/November/mr20091109.aspx. viewed 23 February 2010.
South Australian Government, draft advice submission, p. 6.
VFF, draft advice submission, p. 11; GVIA, draft advice submission, p. 15.
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SunWater submitted:
As stated in our position paper submission, SunWater supports this recommendation,
though we contend that further investment of resources will be required to significantly
enhance interstate information sharing arrangements, and to upgrade water accounting
systems currently in use by water service providers to the same standard as the proposed
NWMS. 358

The AWBA submitted that it agreed with this recommendation ‘and would wish to be
involved’. 359
The ABA submitted that it agreed that work towards a NWMS should be a priority. 360
5.3.3 Discussion
Where stakeholders made a submission on this issue, they agreed with the ACCC’s
recommendation that jurisdictions should continue to prioritise work towards the
NWMS, and complementary information sharing arrangements.
The ACCC notes that the first element of the NWMS, the national portal, is due to be
completed by April 2010, and remains of the view that once complete the NWMS
would have many advantages to the extent that it improves information flow between
approval authorities themselves, and for water market participants more generally.
Therefore, the ACCC has not changed its recommendation that jurisdictions should
continue to prioritise work towards the NWMS, and complementary interstate
information sharing arrangements.
5.3.4 ACCC advice
Recommendation (5–F)

The ACCC recommends that jurisdictions continue to prioritise work towards the
National Water Market System and complementary interstate information-sharing
arrangements.

5.4

Applications to trade

5.4.1 Background
Water market participants are usually required to apply to an approval authority (or
authorities) to trade a water access right. The application forms—and the conditions on
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SunWater, draft advice submission, p. 5.
AWBA, draft advice submission, p. 11.
ABA, draft advice submission, p. 2.
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how applications must be made—vary between and within Basin states depending upon
the trade in question.
Application forms

Application forms are generally available from an approval authority’s website and
require similar (but not identical) information across the MDB. In the draft advice, the
ACCC considered that allowing interstate trading application forms to be lodged with
just one of the approval authorities (as opposed to approval authorities in both
jurisdictions) would appear to offer significant advantages. As well as reducing
transaction costs, there would be less opportunity for applicants to provide inconsistent
or incorrect information on the forms, 361 or the forms being delayed or misplaced (for
example, in the postal system).
The ACCC considered that it would be beneficial to develop a standardised trade
approval application form for the MDB. However, the ACCC recognised that it may
not be possible to develop a standardised form that is not unreasonably long and
confusing given current legislative arrangements.
The ACCC noted that the development of a standardised form may become easier as
processes are refined over time, and information sharing arrangements develop under
the NWMS and related processes. As such, the ACCC considered that the potential for
standardised application forms may be more formally considered in the future.
Lodgement

Some approval authorities accept electronic lodgement of applications to trade water
access rights. Victoria and New South Wales accept electronic applications for water
allocation trades. 362 However, for applications relating to a water access entitlement,
the original signed form must be lodged by post or in person. 363 In South Australia and
Queensland, the application form (and fee) for a water trade must be lodged by post or

361

362
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Water market participants can be required to provide the same information (such as personal details
and entitlement particulars) more than once, raising the possibility of inconsistent information
being provided (e.g. slightly different trading volumes), which in turn may cause an application to
be rejected.
DSE has set out directions for applying for assignment of a water allocation, including how it must
be lodged (e.g. by email; see ‘Directions related to the form and manner for making an application
for assignment of a water allocation’ available on the Victorian Water Register website, viewed 10
March 2010, http://www.waterregister.vic.gov.au/Public/Documents/Form39_direction.pdf.
State Water also accepts lodgement of forms to transfer water allocation by email, see:
http://www.statewater.com.au/Customer+Service/Forms, viewed 18 January 2010.
For New South Wales, instructions on how to fill in various forms related to water access licence
dealings are available on the DOL website, viewed 10 March 2010,
http://www.lands.nsw.gov.au/land_titles/dealing_forms/manual_wal_dealing_forms.
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in person. 364 In the Australian Capital Territory, an applicant is required to submit the
relevant form by post, person or facsimile. 365
Some trades of a water access entitlement must also be registered on the water register
in the relevant jurisdiction. No Basin state register accepts electronic lodgement of
water access entitlement trade documentation. The Victorian Water Register, 366
DWLBC 367 and the Queensland Land Information and Titles Office 368 accept
lodgement of registrations by post or in person. However, the New South Wales DOL
only accepts postal applications from individuals outside the Sydney metropolitan
area. 369
In the draft advice, the ACCC noted that timeliness and convenience are extremely
important in the trade of water, especially for water allocation trades where there is
often an urgent need for water. The ACCC considered that there are significant benefits
if an approval application for a trade can be lodged quickly and in an easily accessible
manner. In particular, where an approval authority accepts electronic lodgement (by
email or through the approval authority’s website) of an application form, the approval
process is likely to be simpler, more timely and accessible for many water market
participants. Conversely, where application forms must be submitted by post or in
person, significant delays in the approval process and higher transaction costs for
applicants can occur.
Where a trade requires approval from multiple approval authorities, a decision by one
approval authority to accept electronic lodgement of application forms will be of
limited benefit if other approval authorities relevant to the prospective trade require
application forms to be lodged in person or by post.
In the draft advice, the ACCC encouraged jurisdictions to implement web-based
systems (similar to that made available to larger brokers for water allocation trades in
Victoria) to accept trade approval applications. However, the ACCC was aware that the
cost of setting up a web-based application system may be significant and difficult to
justify for all types of water access right trade.

364
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See, for example, Queensland DERM guidelines, viewed 10 March 2010,
http://www.derm.qld.gov.au/water/management/pdf/ropg04.pdf.
See:
http://www.environment.act.gov.au/__data/assets/pdf_file/0019/153343/Water_Access_Entitlemen
t_Application.pdf, viewed 18 January 2010.
Victorian Water Register, ‘Frequently asked questions’, available online at
www.waterregister.vic.gov.au; viewed 18 January 2010.
DWLBC, follow the ‘Licenses and permits > License and permit forms > River Murray’ links,
available online at www.dwlbc.sa.gov.au; viewed 18 January 2010.
DERM, Guide to completing Form 1—Transfer (form 1 applies to land and water dealings),
available online at www.nrw.qld.gov.au; viewed 18 January 2010.
DOL, Transfer dealing form W-01T: Instructions for completion (note: this form applies to land
and water dealings), available online at www.lands.nsw.gov.au; viewed 18 January 2010.
Individuals from within the Sydney metropolitan area and corporations, local councils or other
government entities (even when located outside Sydney) must lodge an application either in person
at DOL’s Sydney office or employ an agent to do so.
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The ACCC also noted that electronic lodgement not only includes lodgement by a webbased system (that is, a web-based form completed entirely online), but also by email
(e.g. where the applicant emails a scanned version of a printed and signed copy of the
application form to an email address dedicated to receiving such applications). The
ACCC considered that the cost of approval authorities receiving applications by email
are unlikely to be significant, and may in fact be cheaper and more efficient than only
accepting them by post or in person.
The ACCC also considered that the benefits of approval authorities accepting trade
approval applications for both water access entitlements and water allocation trades
electronically are likely to be significant, including time and cost savings, as well as
greater convenience for water market participants.
However, the ACCC noted that in the case of registering a water access entitlement
trade, this process is very similar to the conveyancing procedures associated with a
transfer of land 370 and in some jurisdictions, is administered by the same agency. As
such, the ACCC considered that a rule requiring approval authorities to accept
applications lodged by email should apply to the lodgement of applications for trade
approval, but not—at this time—extend to the registration of a (permanent) water
access right trade, where the registration is undertaken as separate process.
Therefore, the ACCC draft advice included the following draft rule advice (5-G):
The Basin Plan water trading rules should provide that approval authorities are required
to accept duly completed applications to trade a water access right that are submitted by
email to an email address established by the approval authority for this purpose. This
requirement would not apply to situations where an approval authority offers a webbased form for applications (although approval authorities may wish to offer both
facilities). Nor would it apply to applications to register a trade, if this is conducted as a
separate process. Approval authorities may also continue to accept trade approval
applications by post and in person.

The ACCC also made the following draft recommendation (5-H):
The ACCC recommends that approval authorities consider the development of webbased forms for applications to trade water access rights. Approval authorities may also
continue to accept trade approval applications by post and in person.
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These processes are paper based and involve the discharge of all mortgages, covenants and other
caveats on the right (that is, settlement), as well as the registration any new mortgage. The ACCC
notes that State and territory governments are working towards an electronic conveyancing system
for land transfers. See: ‘National Electronic Conveyancing System’, available online at
www.necs.gov.au; viewed 23 February 2010.
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5.4.2 Summary of submissions
Most stakeholders that made a submission on this issue agreed with the draft advice.
State Water submitted:
This rule would require trading authorities to accept email applications. State Water
already accepts emailed copies of scanned application and therefore supports the
rule. 371

The VFF submitted that it agreed with the draft advice in relation to the electronic
lodgement of applications. 372
The GVIA submitted:
GVIA concurs with the ACCC, but adds that while application should be able to be
lodged electronically, it is also important that any fee can also be paid through a variety
of means. There is no point in having electronic application lodgement, if fees have to
be paid by cheque or in person. It is also important to note that authorities should accept
payment through a variety of electronic means – While credit card payment may be
acceptable to some consumers, governance arrangements might mean other consumers
are limited to direct EFT deposits, or possibly Bill Pay. 373

DERM submitted:
This [rule advice 5-G] should be a recommendation rather than a trading rule. If this
was a trading rule it would require significant changes to a range of existing Queensland
statutes governing such services, and not just those limited to water services.
Queensland regulations governing privacy and suitable levels of proof to verify an
individual’s identity would also need to be considered in implementing any such rule.
This matter should be addressed through the National Water Market System (NWMS).

SunWater submitted:
SunWater believes that while standardisation of forms for trade of water access rights
may take some time, the step of allowing electronic lodgement of duly completed
application forms to a designated email address is worthy of further investigation. As
described in the ACCC draft advice paper, this electronic lodgement is understood to
mean emailing of completed, signed and scanned application forms. 374

The AWBA submitted that it supported the ACCC’s draft advice lodgement of
applications. 375 In particular, it submitted:
The AWBA supports this rule [advice 5-G] and notes the vast majority of approval
authorities currently accept email trade applications. One current exception is DWLBC
which still requires an original signature from the seller in respect of allocation trades.
This causes significant logistical difficulties and delay. The AWBA also recommends
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State Water, draft advice submission, p. 3.
VFF, draft advice submission, pp. 11-12; GVIA, draft advice submission, p. 15.
GVIA, draft advice submission ,pp. 5-6.
SunWater, draft advice submission, p. 5.
AWBA, draft advice submission, pp. 11-12.
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that each IIC’s be requested to design and provide consistent sets of permanent and
allocation trade forms and associated processes. 376

5.4.3 Discussion
Application forms

There were limited submissions on the draft advice in relation to application forms.
The ACCC notes the AWBA’s submission that IICs [Irrigation Infrastructure
Corporations] (which are a subset of IIOs in NSW) should ‘be requested to design and
provide consistent sets of permanent and allocation trade forms and associated
processes’. In response, the ACCC notes that IICs do not have a role in approving the
trade of water access rights (which are the subject of this chapter). IICs do, however,
have a role in approving the trade of irrigation rights, and issues associated with the
trade of irrigation rights are covered in chapter 8 of this advice.
The ACCC also notes that SunWater believes that the standardisation of forms for trade
of water access rights may take some time. As discussed earlier, the ACCC recognises
that it may not be possible to develop a standardised form that is not unreasonably long
and confusing given current legislative arrangements, although it may become easier as
processes are refined over time, and information-sharing arrangements are developed
under the NWMS related processes. As such, the ACCC remains of the view that it
may be appropriate for the development of standardised application forms to be
considered more formally in the future.
Lodgement

Stakeholders who made submissions to the draft advice generally agreed with the
ACCC’s advice that approval authorities should accept trade approval applications
lodged by email. However, stakeholders did raise some issues in relation to the
payment of fees, as well as identity checks and privacy concerns, which are addressed
below.
Fees
In response to the GVIA’s submission that ‘it is also important that any fee can also be
paid through a variety of means’, the ACCC acknowledges that there may be limited
value in allowing electronic application lodgement if fees have to be paid by cheque or
in person. The ACCC would encourage approval authorities to accept electronic
methods of payment of fees to process trade approval applications to the extent that this
is not already the case, but does not consider that it would be appropriate for the Basin
Plan water trading rules to prescribe the methods by which approval authorities accept
payment for a trade approval.

376
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AWBA, draft advice submission, p. 11.
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Identity checks and privacy concerns
The ACCC notes DERM’s submission that ‘Queensland regulations governing privacy
and suitable levels of proof to verify an individual’s identity would also need to be
considered in implementing any such rule.’ However, the ACCC considers that postal
applications are unlikely to be more private than email applications since a postal
application can be opened by anybody regardless of who it is addressed to.
The ACCC also notes that approval authorities in Victoria and New South Wales
accept applications to trade water allocation by email.
The ACCC further notes that the draft rule advice specified that a Basin Plan water
trading rule requirement for approval authorities to accept trade approval applications
by email should not—at this stage—be extended to applications to register a trade,
where this is conducted separately from the approval process (as is the case in NSW,
Victoria and Queensland). This is because these processes of registering a water access
entitlement trade are comparable to the conveyancing procedures for land transfers, and
all Basin states require a hand-written signature from the parties to register a water
access entitlement trade.
The South Australian Government has advised that its approval and registration process
for water access entitlement trades is conducted as a combined (rather than separate)
process, and that a hand-written signature is required from the parties to the trade for
the registration part of this process. 377
Given these considerations, and the particular need for timely consideration of water
allocation trades (versus water access entitlement and other water access right), the
ACCC has amended its rule advice in relation to email lodgement so that it only applies
to water allocation trades (rather than all water access right trades).
That is, the ACCC has amended its rule advice to provide that the Basin Plan water
trading rules should provide that approval authorities are required to accept duly
completed applications to trade a water allocation submitted by email to an email
address established by the approval authority for this purpose. This requirement would
not apply to situations where an approval authority offers a web-based form for
applications (although approval authorities may wish to offer both facilities).
The ACCC recommends that approval authorities accept trade applications for water
access rights (other than water allocations) lodged by email where the approval and
registration processes are conducted separately.
The ACCC has not amended its recommendation that approval authorities should
consider the development of web-based forms for applications to trade water access
rights. The ACCC has clarified that approval authorities may also continue to accept
trade approval applications by post, in person or any other means they see fit.

377

The ACT also has a combined process for approving and registering a water access entitlement
trade (although the ACT process few, if any, water access entitlement trades separate from land
transfers).
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5.4.4 ACCC advice
Rule advice (5–G)

The Basin Plan water trading rules should provide that approval authorities are
required to accept duly completed applications to trade a water allocation submitted
by email to an email address established by the approval authority for this purpose.
This requirement would not apply to situations where an approval authority offers a
web-based form for applications (although approval authorities may wish to offer both
facilities). Approval authorities may also continue to accept trade approval
applications by post, in person or any other means they see fit.

Recommendation (5–H)

The ACCC recommends that approval authorities consider the development of
web-based forms for applications to trade water access rights. Approval authorities
may also continue to accept trade approval applications by post and in person.
The ACCC recommends that approval authorities accept trade applications for water
access rights (other than water allocations) lodged by email where the approval and
registration processes are conducted separately.

5.5

The role of water market intermediaries

5.5.1 Background
Water market participants often use the services of an intermediary (such as a water
broker or exchange) when seeking to trade a tradeable water right. Intermediaries is a
general term that refers to water brokers (who perform a similar function to mortgage
brokers in that they investigate trading options on behalf of clients and arrange the
necessary paperwork) and water exchanges (which are akin to a trading platform, rather
than a stock exchange). As such, approval authorities and IIOs (in relation to trade of
irrigation rights) 378 often deal directly with water market intermediaries rather than the
trading parties. 379
Like any business, water market intermediaries are required to comply with the fair
trading provisions of the Trade Practices Act 1974 (the TPA) and/or similar fair trading
legislation in each state and territory. However, no industry-specific legislation applies
to the conduct of water market intermediaries.
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See section 8.2 regarding the trade of irrigation rights.
The manner in which approval authorities interact with water market intermediaries (including
potential conflicts of interest) is considered in section 5.6.
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The draft advice noted that, as water market intermediaries are not specifically required
to act consistently with the Basin Plan by the Act, the Basin Plan water trading rules
appear limited in their ability to address concerns about the conduct of water market
intermediaries. 380
The draft advice noted that there is some concern about water market intermediaries
engaging in misconduct, 381 although the ACCC and other government regulators
receive very few complaints about water market intermediaries. 382 The draft advice
noted that concerns about the conduct of water market intermediaries (whether justified
or not) have the potential to undermine confidence in water markets. 383 The ACCC
considered that self-regulation may be a more appropriate tool to deal with concerns
about water market intermediaries, 384 and noted that the more serious concerns raised
about water market intermediaries such as fraud, theft, trading while insolvent or
misleading conduct are already covered by the criminal law, the Corporations Act 2001
or fair trading legislation (such as the TPA).
The ACCC also noted that water market intermediaries often require significant
amounts of money on deposit from purchasers of water access rights (in some cases,
the entire purchase price or otherwise an amount in excess of the intermediary’s total
commission or fee) at or before trading application forms are lodged. The ACCC
considered that to the extent these deposit requirements are excessive, water market
participants would appear to face higher than necessary transaction costs and concerns
regarding money on deposit will be exacerbated. 385 Nevertheless, the ACCC considered
that over time competitive pressures can be expected to lead to intermediaries offering
services (and deposit or prepayment requirements) that better meet the needs of water
market participants.
The ACCC noted that it will continue to monitor complaints to the ACCC in relation to
alleged misconduct (e.g. misleading or deceptive conduct) by water market
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See ss. 34 & 35 of the Act.
Allen Consulting Group 2007, ‘Improving market confidence in water intermediaries’, National
Water Commission Waterlines occasional paper No. 3, July 2007, p. 37, viewed 10 March 2010,
http://www.nwc.gov.au/resources/documents/improving-market-confidence-water-intermed-bodyWaterlines-0707.pdf.
This may be because those adversely affected may not be aware that misconduct is occurring or,
where they do detect a problem, may not be aware of their rights. Water market participants may
also be uncertain about who, where and how to complain when they believe their fair trading rights
have been infringed.
See section 5.6 of this draft advice for a discussion of approval authorities’ other activities
(including where an approval authority owns or operates an intermediary service).
The ACCC noted that AWBA has developed a voluntary code of conduct and the NFF has
undertaken work with intermediaries to develop a code of conduct for adoption by intermediaries.
However, a voluntary code of conduct will be most effective when the self-regulatory body has
widespread support from industry participants, comprises representatives of all key stakeholders
and operates an effective system of complaint-handling.
This is particularly relevant to water access entitlement trades or other trades involving more
detailed consideration (over a longer time period) by approval authorities.

Water trading rules: Final advice—March 2010

135

intermediaries, and to distribute educational materials to intermediaries and their
customers. 386
The ACCC also noted that if governments (including state governments) wished to
introduce further regulation of water market intermediaries, a range of relevant
considerations should be taken into account. These included whether there is significant
market failure which is unlikely to be corrected over time by the market itself, and
whether the Government can provide a cost effective solution that delivers net public
benefits.
As such, the ACCC’s draft advice made the following draft recommendation (5-I):
The Basin Plan water trading rules cannot directly regulate the conduct of water market
intermediaries. The ACCC notes that industry-specific legislation is a matter for
governments (federal and Basin state) to consider. The ACCC recommends that fair
trading agencies also continue to monitor complaints against water market
intermediaries.

5.5.2 Summary of submissions
Most stakeholder submissions to the draft advice did not agree with the draft advice in
relation to water market intermediaries.
The NIC submitted:
NIC notes the ACCC position that regulation of water market intermediaries is beyond
the scope of the rules, but does not accept it on face value. As we are not in a position to
provide legal advice on the scope of the rules, we will leave this issue aside.
Either way, we maintain our view that there must be, at the very least, basic regulation
of water brokers and traders. If this cannot be achieved through these rules, then we
submit that the Commonwealth should direct the ACCC to begin a process for
regulation. 387

The NSWIC submitted:
The Advice states that the rules “cannot…directly regulate the conduct of some entities
involved in the water market, for example water market intermediaries” on the basis that
they are not contained within one of the relevant groups nominated in the Act.
NSWIC submits that a water market intermediary is necessarily acting on behalf of a
member of one of those categories. In the most likely scenario, they will be acting on
behalf of the holder of a water access right in an agency relationship at common law (if
not more formally under state-based real property law). This agency relationship is, in
the opinion of NSWIC, sufficient to create jurisdiction under the Act.
NSWIC therefore submits that the first part of the ACCC’s aversion to create rules
governing intermediaries in the Water trading Rules is without basis.
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See the ACCC ‘Water trading—fair trading rights and obligations for irrigators, brokers and
exchanges’ webpage, http://www.accc.gov.au/content/index.phtml/itemId/862697, viewed 10
March 2010.
NIC, draft advice submission, p. 5.
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The second basis for the ACCC, that such regulation is not necessary, is contrary to the
overwhelming opinion advanced in a multitude of submissions from various industry
groups. In short, those that are actively engaged in the water market have provided
weighty opinion to the ACCC which has been comprehensively ignored. 388

The South Australian Government submitted:
The issue of broker regulation still needs to be addressed. It is outside the scope of the
water trading rules. It remains a concern for the jurisdictions and many of the Irrigation
Infrastructure Operators and the major grower groups. The market, although active and
continuing to grow, may not be sufficiently large or robust enough to prevent a rogue
broker causing significant damage to market operation and confidence. 389

CICL submitted:
CICL believes that water market intermediaries should be required to operate within
clearly and nationally defined boundaries. It does not have a view as to which arm of
government should develop the associated rules, but it does believe that they ought be
defined in close consultation with industry and the market place and that the best way to
protect buyers and sellers is to focus on mechanisms that demand open and transparent
trading and reporting. 390

The VFF submitted:
The VFF believe that there is no regulation of water broker activities. The transactions
that are facilitated by the brokers often involve substantial sums of money and there is
potential for disputes to arise between the broker and the users of their services; whether
a buyer or a seller of temporary or permanent water entitlement.
There is potential for serious disputes to arise and the possibility of unethical or
questionable dealings, the VFF strongly supports establishing a suitable framework to
ensure dealings between brokers and water users are fair and equitable. It may also be
advisable to explore a process for resolving disputes that will inevitably arise.
The VFF view a regulatory and/ or licensing approach would provide a means to
enforce compliance with expected or stipulated broker practices, but will add costs to
broker operations. A Code of Practice while possibly imposing lesser costs does not
have the compliance strength of regulatory approach.
VFF supports a national exchange model similar to the stock exchange model. This
represents a transparent system where temp and perm trades are listed in the daily paper
similar to the stock exchange. 391

The NFF submitted:
The ACCC recommendation simply does not go far enough to provide confidence in
market intermediaries by irrigators. Irrigators agree that it will not be “if” but “when”
[a]…market intermediary’s conduct will result in substantial losses by irrigator(s).
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NSWIC, draft advice submission, p. 4.
South Australian Government, draft advice submission, p. 6.
CICL, draft advice submission, p. 3.
VFF, draft advice submission, p. 12.
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While self-regulation is a halfway step, the NFF fully endorses that market
intermediaries are regulated. Given that water trade turnover (i.e. both permanent and
temporary) amounted to $1.682 billion in 2007-08 and $2.821 billion in 2008-09, the
current position of Governments is untenable.
NFF recommends regulation of market intermediaries. 392

The GVIA submitted:
GVIA believes that it would be appropriate for the Basin Plan water trading rules to
include some regulation of water market intermediaries. 393

The AWBA submitted:
The AWBA acknowledges the water broking industry is currently still self-regulating
and to this end we have and continue to develop appropriate processes to ensure that
members have the appropriate level of knowledge and skill and act professional in the
best interest of their client at all times. 394

5.5.3 Discussion
Many stakeholder submissions disagreed with the ACCC’s recommendation in relation
to water market intermediaries.
Both the NIC and NSWIC questioned the ACCC’s view that the regulation of water
market intermediaries is beyond the scope of the Basin Plan water trading rules. The
ACCC notes the NSWIC’s submission that the agency relationship between the holder
of a water access right and a water market intermediary is ‘sufficient to create
jurisdiction under the Act’. However, the ACCC does not consider that the relationship
between an intermediary and the holder of a water access right (which may or may not
be an agency relationship) allows the Basin Plan water trading rules to directly regulate
how water market intermediaries conduct their business affairs.
The ACCC is aware that stakeholders have a number of concerns in relation to the
potential misconduct by water market intermediaries. Whether and how water market
intermediaries should be regulated was considered in the National Water Commission’s
2007 Waterlines report Improving confidence in water intermediaries. 395 This report
found that a small proportion of brokers in some locations were engaging in
inappropriate and possibly misleading behaviour, and that the reported incidents of
misconduct by intermediaries were serious but not widespread. 396

392
393
394
395
396

138

NFF, draft advice submission, p. 6.
GVIA, draft advice submission, p. 15.
AWBA, draft advice submission, p. 12.
Allen Consulting Group 2007, op. cit.
ibid, p. 9.
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Concerns about the conduct of water market intermediaries that were raised through the
consultation process undertaken as part of this report included:
•

Brokers putting water on the market at a higher price than that agreed to by the
vendor, with the broker retaining a margin from the sale

•

Brokers selling a client’s water without the current consent of the client (one
case was raised in which a vendor’s signature on the ‘authority to sell’
document was obtained by fraudulent means)

•

Withholding money from vendors post settlement

•

Purchaser’s funds held in private interest-bearing accounts during the
settlement period

•

Brokers issuing misleading information about the likely timeframes for
settlement of a trade and/or the price at which sellers could expect to get their
water. Some brokers claiming that they have preferred access to the approvals
process as a means of attracting business from competitors

•

Brokers misrepresenting themselves as being a member of an accredited
brokers association

•

Providing market valuations where the broker has a present or contemplated
interest in the water licence, without disclosure of this interest to all parties to
the transaction

•

Instances where the same broker acts for both a seller and a buyer without the
knowledge and consent of both parties (e.g. selling water to preferred buyers at
below market price in order to secure buyer commissions)

•

Brokers acting as principal in trading water without making the true position
known to the vendor or, in the circumstance where the broker is selling water
off his licence, not revealing this fact to the purchaser

•

Disrespect for confidentiality of dealings with vendors and buyers. 397

These concerns raise a number of issues as discussed below.
Misleading or deceptive conduct
The ACCC notes that misleading or deceptive conduct is prohibited under the TPA and
similar fair trading legislation in each State and Territory. The ACCC and other
government regulators receive very few complaints about water market intermediaries.
However, the ACCC will continue to monitor complaints to the ACCC in relation to
alleged misconduct (e.g. misleading or deceptive conduct) by water market
intermediaries, and to distribute educational materials to intermediaries and their
customers about their rights and obligations under the TPA and other fair trading
legislation. 398
Competency of some brokers

The Waterlines report found that there were concerns in relation to the competency of
some brokers. These included ‘slip ups’, a lack of familiarity with the trading rules,
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ibid, p. 37.
These materials are available at: http://www.accc.gov.au/content/index.phtml/itemId/862697,
viewed 22 February 2010.
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incompetency when handling trade approval applications and a failure to obtain
complete and accurate details about whether a seller had sufficient water in their
account for the trade to go ahead. 399
The ACCC considers that competitive pressures should mean that, over time,
successful water market intermediaries provide a service that fulfils the needs of their
customers. The ACCC also notes that its rule advice and recommendations in relation
to information and reporting (in chapter 9), including information on applicable trading
rules, should assist in improving water market intermediaries’ familiarity with trading
rules.
Awareness of rights and obligations under the TPA and other fair trading legislation

The Waterlines report found that there was a low level of awareness among water
market participants and intermediaries about the rights and obligations of each party.
The report therefore recommended that consumer protection agencies co-ordinate the
development of information to water market participants about their rights and
obligations, develop consistent protocols for handing complaints pertaining to the
conduct of water market intermediaries and raise the profile of consumer affairs
agencies and the services they can offer to water traders. 400
In response, the ACCC has released a series of brochures explaining water market
participants’ rights under the TPA and similar state and/or territory fair trading
legislation as it relates to water brokers and exchanges. 401 There has been no increase in
complaints to the ACCC about water market intermediaries since the release of this
information.
Other concerns

Some stakeholders may have some of the following concerns in relation to water
market intermediaries:
•

theft or fraud (including where a broker ‘leaves town’ with customers’
money)

•

insolvency (including a lack of professional indemnity insurance)

•

excessive deposit or prepayment requirements (for example, where a
water market intermediary requires upfront full payment for a water
access right trade)

•

a lack of trust accounts (similar to those mandated for use by lawyers
and real estate agents).
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Allen Consulting Group 2007, op. cit. p. 40.
ibid, p. 12.
See the ACCC ‘Water trading—fair trading rights and obligations for irrigators, brokers and
exchanges’, http://www.accc.gov.au/content/index.phtml/itemId/862697.
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In response to these concerns, the ACCC notes that:
•

The more serious concerns in relation to water market intermediaries
including fraud, theft or trading while insolvent are already covered by
the criminal law, or the Corporations Act 2001.

•

it is open to water market intermediaries to obtain an appropriate level of
professional indemnity insurance and / or use an audited trust account.
The ACCC recognises that this would necessarily increase an
intermediary’s costs and may also increase their fees or commissions.
However it would provide a marketing advantage for the intermediary to
the extent that water market participants prefer engaging the services of
intermediaries’ with such insurance and / or trust accounts.

•

To the extent that a water market intermediary’s deposit requirements
are excessive, over time competitive pressures can be expected to lead to
intermediaries offering services (and deposit or prepayment
requirements) that better meet the requirements of water market
participants.

Overall

The ACCC notes that the Waterlines report (commissioned by the NWC) found that ‘a
minimalist approach to managing intermediaries conduct would be preferable’. In
coming to that conclusion, the report noted that serious incidence of misconduct did not
appear to be widespread, and where there were problems, they could be dealt with
through the TPA and/ or state-based fair trading legislation. 402
More recently, the NWC made the following finding in its 2009 Biennial Assessment of
progress in implementation of the National Water Initiative:
The level of confidence in market intermediaries is critical to the continued growth and
efficient operation of water markets. The Commission recognises that significant efforts
have been made to improve confidence in water market intermediaries, in particular
through the provision of better information about rights and obligations under consumer
protection legislation by relevant authorities (such as the ACCC). While the
Commission is concerned about reported incidents of misconduct, and acknowledges
arguments in favour or regulation from some market participants, there is not yet a
compelling case for industry-specific regulation of market intermediaries beyond the
generally available trade practices and consumer protection regulations. 403

The NWC also made the following recommendation:
The jurisdictions and the ACCC should continue to monitor the actions of market
intermediaries and should adopt any further measures considered necessary to preserve
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ibid, p. 11.
NWC, Australian water reform 2009—second biennial assessment of progress in implementation
of the National Water Initiative, available at: http://www.nwc.gov.au/www/html/147-introduction--2009-biennial-assessments.asp?intSiteID=1, viewed 22 February 2010, p. 151, finding 7.11.
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and build user confidence in the water trading system and to advance water market
objectives under the NWI. 404

The ACCC remains of the view that, at this time, self-regulation is a more appropriate
tool to deal with concerns about water market intermediaries.
The ACCC and other government regulators receive very few complaints in relation to
water market intermediaries. Nevertheless, the ACCC continues to be of the view that
concerns regarding the conduct of water market intermediaries have the potential to
undermine confidence in water markets.
As such, the ACCC will continue to monitor complaints in relation to alleged
misconduct (e.g. misleading or deceptive conduct) by water market intermediaries, as
well as examine broader industry developments and practices. The ACCC will also
continue to distribute educational materials to intermediaries and their customers.
The ACCC also notes that it is open to governments to revisit the issue of industryspecific regulation of water market intermediaries. A decision to introduce further,
industry-specific, regulation of water market intermediaries, requires a range of
relevant considerations to be taken into account. This should include whether there is
significant market failure which is unlikely to be corrected over time by the market
itself, and whether the Government can provide a cost effective solution that delivers
net public benefits.
The ACCC has not amended its draft advice as it remains of the view that the Basin
Plan water trading rules cannot directly regulate the conduct of water market
intermediaries, and that further, industry-specific regulation is a matter for governments
(federal and Basin state) to consider.
5.5.4 ACCC advice
Recommendation (5–I)

The Basin Plan water trading rules cannot directly regulate the conduct of water
market intermediaries. The ACCC notes that industry-specific legislation is a matter
for governments (federal and Basin state) to consider. The ACCC recommends that
fair trading agencies also continue to monitor complaints against water market
intermediaries.
The ACCC will also examine broader industry developments and practices, and
continue to distribute educational materials to intermediaries and their customers.
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ibid. p. 151, recommendation 7.4.
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5.6

Approval authorities’ other activities

5.6.1 Background
Some approval authorities engage in other activities that may give rise to a conflict of
interest.
The ACCC considered that approval authorities’ other activities may give rise to
potential or perceived conflicts of interest that may have the potential to undermine
confidence in the water market—particularly where a conflict of interest is not
disclosed to other parties to the transaction. The ACCC noted that a potential or
perceived conflict of interest is likely to arise where an approval authority has both
regulatory and commercial functions (for example, where an approval authority owns
and trades water access rights, while also approving such trades, and possibly
announcing water allocations). A potential or perceived conflict of interest may also
arise where an approval authority acts as (or owns) a water market intermediary which
deals with trades that the approval authority assesses (since there may be a perception
that trades dealt with by the intermediary which is owned or operated by the approval
authority may be processed faster or more favourably).
In these cases, the ACCC considered that structural separation, or ring-fencing between
the approval authority’s regulatory functions, water trading activities and operations as
a water market intermediary may be options considered by governments, although
these are not measures that the Basin Plan water trading rules could or should
require. 405
The ACCC’s draft advice was as follows:
Draft rule advice (5-J):
The Basin Plan water trading rules should provide that a trade approval authority must
not approve a trade unless they have first informed all other parties to the trade of any
direct interest that they have (and if so, the nature of that interest) in the trade (other
than in their approval role). An interest would include where a trade approval authority
owns or operates a water market intermediary involved in the proposed trade.

Draft rule advice (5-K):
The Basin Plan water trading rules should provide that trade approval authorities must
inform the market of any trade of a water access right to which they have been a buyer,

405

Structural separation is the total separation of different functions of an approval authority. In this
context, this could mean separating out the commercial functions into a separate legal entity from
the authority’s regulatory functions, with different boards, management teams and objectives.
Ring-fencing is the separation of business units, and imposition of operational rules on the business
units (such as controls on sharing of staff and information). For example, the ring-fenced areas of
operation should not have access to the same IT systems or databases and should be in a physically
separate location to other parts of the authority. It is important that staff in a ring-fenced area of
operation do not report to managers in the non ring-fenced part of the authority. The ACCC notes
that SunWater has developed ring-fencing arrangements. Available at
http://www.sunwater.com.au/watertrading/Ringfencing_Arrangements.pdf, viewed 10 March 2010.
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seller, lessee or lessor. This disclosure should be made as soon as possible after the
trade has been completed, and on the approval authority’s website.

Draft recommendation (5-L):
The ACCC recommends that approval authorities and Basin state governments develop
policies and procedures to identify and appropriately manage potential or perceived
conflicts of interest of trade approval authorities.

5.6.2 Summary of submissions
Most stakeholders who made a submission in relation to this issue agreed with the
ACCC’s draft advice.
The South Australian Government submitted:
South Australia agrees with rule advice 5-J. Separation between approval authority and
trader (either as buyer, seller or lessee) is required.
South Australia agrees with rule advice 5-K. There should be no issue with the principle
of disclosure of a formal interest in a water right. 406

The VFF and GVIA submitted that they agreed with the ACCC’s rule advices in
relation to approval authorities’ other activities.407 GVIA also submitted:
GVIA supports this recommendation [5-L], and wishes to highlight its concern that in
NSW the Department of Environment, Climate Change and Water is not only
responsible for developing and implementing water policy, but also a significant holder
of water entitlements. GVIA acknowledges there is some degree of separation through
the creation of the NSW Office of Water, but argues that this separation is not entirely
adequate. 408

The AWBA submitted that it supported the ACCC’s draft rule advice. However, it also
submitted that:
The AWBA supports this rule [5-J] but considers it to be insufficient to protect market
participants from the issues associated with approval authorities also acting as
intermediaries.

The AWBA submission further outlined a number of issues associated with approval
authorities acting as water market intermediaries including ‘Faster approvals of trades
submitted by the same approval authority acting as an intermediary’ and an ‘Incentive
to approve trades which may otherwise have been rejected when the approval authority
is receiving remuneration for acting as an intermediary’. 409
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South Australian Government, draft advice submission, p. 2.
VFF draft advice submission, p. 13; GVIA, draft advice submission, p. 6.
GVIA, draft advice submission, p. 15-16.
AWBA, draft advice submission, pp. 13.
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In relation to draft recommendation 5-L, the AWBA:
… contends that the only way to appropriately manage potential [or] perceived conflicts
of interest is to prevent approval authorities from acting as intermediary’s [sic]. 410

5.6.3 Discussion
There were limited stakeholder submissions in relation to approval authorities’ other
activities and those stakeholders who did make a submission on this issue generally
agreed with the draft advice.
The ACCC notes the GVIA’s concerns about the NSW Department of Environment,
Climate Change and Water also being a significant holder of water entitlements. The
ACCC also notes that the AWBA’s submission outlined a number of concerns where
approval authorities also act as intermediaries. In response to these submissions, the
ACCC does not consider that Basin Plan water trading rules could determine how
approval authorities and / or other Basin state agencies are structured.
However, the ACCC remains of the view that potential or perceived conflicts of
interest may arise when an approval authority also acts as a water market intermediary
or operates a water exchange in addition to its function of approving trades of water
access rights. Such a potential or perceived conflict of interest may have the potential
to undermine water markets—particularly where conflicts are not disclosed to the other
parties to a transaction.
A potential or perceived conflict of interest may also arise where an approval authority
(or related party) has an interest in a water access right, which is the subject of a trade
approval application that the approval authority is required to approve or reject.
As such, the ACCC remains of the view that the Basin Plan water trading rules should
provide that an approval authority should not approve an application to trade a water
access right unless it has first informed all other parties to the trade of any direct
interest that they have in the trade (other than in their approval role).
The ACCC’s advice has been slightly amended to clarify that this means that an
approval authority should not approve an application to trade a water access right
unless it has first informed all other parties to the trade of any interest that it or a related
party has (and, if so, the nature of that interest) in:
•

that water access right and/ or

•

a water market intermediary which brokered or facilitated that trade
application in return for a commission or fee.

The ACCC notes that even with such disclosure, there may be a perception that an
approval authority is favouring trade approval applications from a water market
intermediary they own or operate. For example, there may be a perception that trade
approval applications from a water market intermediary owned or operated by the
410

AWBA, draft advice submission, pp. 12-14.
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approval authority will be processed faster, or are more likely to be approved than
applications from other water market intermediaries.
Issues associated with trade approval times are discussed in section 5.l above.
The ACCC considers that—to assist in dispelling such concerns regarding less
favourable consideration of applications not submitted by an approval authority’s water
market intermediary—it would be beneficial if approval authorities were required to
notify (in writing) the parties to any proposed trade that has been rejected, detailing the
reason(s) for the rejection. 411 The ACCC further considers that such a requirement
should also aid in promoting transparency in the trade approval process more generally,
and should therefore apply to all approval authorities, not just those who own or
operate a water market intermediary.
The ACCC considers that such a notification should—to be of practical use—specify
the particular rule, legislative or procedural provision which would require the
application to be rejected. Where such a provision is of a general nature (for example, a
requirement that a trade not have ‘adverse impacts on third parties / the environment’)
further detail should be provided as to the particular reasons for the rejection.
The ACCC notes that approval authorities typically provide this information in any
case, or at the very least, should have this information available if rejecting an
application. As such, the ACCC considers that such a requirement on approval
authorities would not be onerous. This requirement has been added to rule advice 5–J.
In relation to reporting trades by approval authorities, the ACCC remains of the view
that approval authorities should be required to inform the market of any trade of a water
access right to which they have been a buyer, seller, lessee or lessor. As such, its rule
advice on this issue is unchanged.
The recommendation that approval authorities and Basin state governments should
develop policies and procedures to identify and appropriately manage potential or
perceived conflicts of interest of approval authorities has also been strengthened. In
particular, the recommendation now states that Basin state governments consider
structural separation of water market intermediaries and approval authorities.
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146

Note also rule advice 7–C (in section 7.2) as it relates to an IIO providing reasons upon the
rejection of an application to trade water delivery rights.
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5.6.4 ACCC advice
Rule advice (5–J)

The Basin Plan water trading rules should provide that an approval authority must not
approve an application to trade a water access right unless it has first informed all
other parties to the trade of any interest that it or a related party has (and if so, the
nature of that interest) in:
•

that water access right and / or

•

a water market intermediary which brokered or facilitated that trade in
return for a commission or fee.

The Basin Plan water trading rules should provide that where an approval authority
rejects a proposed trade of a water access right, the approval authority must notify the
parties to the proposed trade in writing of the reason(s) why the approval authority
rejected the proposed trade.

Rule advice (5–K)

The Basin Plan water trading rules should provide that approval authorities must
inform the market of any trade of a water access right to which they have been a
buyer, seller, lessee or lessor. This disclosure should be made as soon as possible
after the trade has been completed and on the approval authority’s website.

Recommendation (5–L)

The ACCC recommends that approval authorities and Basin state governments
develop policies and procedures to identify and appropriately manage potential or
perceived conflicts of interest of approval authorities.
In particular, the ACCC recommends that Basin state governments consider structural
separation of water market intermediaries and approval authorities.
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6.

Water access rights—location processes

Trades of water access rights often involve changes in the location of extraction. This
chapter provides advice relating to trade involving a change in location.
Water systems can be classified based on the type of water source and the degree to
which system operators can control flows. This chapter discusses trade within, and
between, the following water systems:
•

Regulated systems 412 —characterised by structures such as dams and
weirs which can be used to store and control flows, thereby increasing
reliability of supply. Water access rights in these systems generally take
the form of water access entitlements (which in turn give rise to water
allocations). Once made, water allocations usually take the form of a
credit in a water allocation account, which can be used at any time
subject only to ordering requirements and delivery constraints.

•

Unregulated systems—systems where the flow in-stream is dictated by
natural events rather than controlled or modulated by structures. Water
access rights in these systems tend to be less dependable than those in
regulated systems. The ability to access water depends on sufficient
water being available at the point of extraction.

•

Groundwater systems—water beneath the land surface that fills voids
between soil particles or in rock fissures. When it stores water, the
underground soil or rock formation is referred to as an aquifer.
Groundwater supplies are less influenced by climate variability than
surface water due to their storage capacity and various sources of
recharge. 413

•

Farm dams—catchment dams, sometimes referred to as hillside dams,
that harvest overland flow before it enters a river system. This does not
include dams located on waterways. Farm dams vary in size and volume
of water harvested. The discussion of farm dams includes harvestable
rights in New South Wales. However, it does not include floodplain
harvesting, as this is considered a different water product which is more
akin to water access rights in unregulated systems.

412

413
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In Queensland, regulated and unregulated water systems are referred to as supplemented and
unsupplemented systems respectively.
T Goesch, S Hone and P Gooday, ‘Groundwater management: issues affecting the efficient
allocation of groundwater’, Australian commodities, 14(1), ABARE, March 2007.
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There are a wide range of issues when considering trade involving a change in location.
There are also a variety of combinations of water systems between which trade may be
possible. This chapter accordingly has a number of sections:
•

section 4.1 discusses trade in regulated systems

•

section 6.2 discusses trade in unregulated systems

•

section 6.3 discusses trade between unregulated and regulated systems

•

section 1.4 addresses trade of groundwater

•

section 1.5 discusses trade between groundwater and surface water
systems

•

section 6.6 discusses trade between farm dams, including trade to
surface water

As discussed in section 2.1.2, many location matters relating to water trade will be best
addressed through water resource plans rather than through Basin Plan water trading
rules.
While the ACCC has made recommendations about the principles that it considers are
relevant to trades involving certain changes in location, the specific application of these
principles would often need to be assessed in the context of WRP areas. Therefore, as
well as proposing the development of Basin Plan water trading rules in certain matters,
the ACCC advice on a number of location matters also takes the form of
recommendations for the MDBA to consider when developing requirements for WRPs.
In particular, the ACCC has made recommendations to the MDBA on WRP
requirements in relation to trade within regulated systems (6–B and 6–C), trade within
unregulated systems (6–J(ii), 6–K and 6–L), trade between regulated and unregulated
systems (6–N), trade within groundwater systems (6–Q and 6–R), trade between
surface water and groundwater (6–U) and farm dam trade (6–V and 6–W). These
recommendations are marked with an asterisk where they appear in this chapter.
This chapter also makes recommendations in a number of areas where further work is
required, and therefore a Basin Plan water trading rule is not currently appropriate.
The ACCC notes that many stakeholders focussed their attention on ACCC rule advice
and did not provide comment on recommendations. There may therefore be further
comments from stakeholders on water resource plan requirements in relation to trading
matters under item 11 of the Basin Plan when the proposed Basin Plan is released for
consultation.
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6.1. Trade in regulated systems
6.1.1. Background
The majority of water access rights on issue are in regulated river systems. 414 Statistics
from 2007–08 show that the majority of water trades occur either within or between
regulated river systems. 415
Trade between regulated systems includes both interstate and intrastate trade. While the
administrative processes of interstate trade have their own complexities, the issues
relating to the physical movement of water between regulated systems are the same,
regardless of whether the movement is intrastate or interstate.
Hydrologic connectivity and water supply considerations

Under the Act, one of the Basin water market and trading objectives is:
to facilitate the operation of efficient water markets and the opportunities for trading,
within and between Basin States, where water resources are physically shared or
hydrologic connections and water supply considerations will permit water trading 416

The ability to deliver water 417 from one regulated system (or zone within a system) to
another will depend on hydrologic connectivity and water supply considerations,
including:
•

the ability to deliver water from the same storage(s) or to adjust water
accounts to facilitate the trade (e.g. back trade) 418

•

acceptable levels of transmission losses (and how these are accounted
for)

•

river or channel capacity and other delivery constraints.

Hydrologic connectivity can be interpreted to mean ‘that two water sources are
connected in some way for a given period of time, such that water can be diverted from
the new diversion location without unacceptable incremental losses or adverse third
party impacts.’ 419

414

415
416
417

418

419
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For example in Victoria, according to the Australian Water Markets Report 2007–08 (NWC, 2008,
p. 55), 3072 GL of entitlements are on issue in regulated rivers, compared to 161 GL in unregulated
rivers.
NWC, Australian Water Markets Report 2007–08, Canberra, 2008.
Schedule 3, clause 3(a) of the Act.
This may take the form of an accounting procedure rather than the physical movement of water
from one location to another.
Back trade refers to trade that con only occur up to the volume that has previously traded in the
opposite direction. For example, if there is a capacity constraint between two zones, trade can only
through the capacity constraint if there has previously been trade in the opposite direction which
has opened up a back trade opportunity.
SKM (2009) Hydrologic connectivity, p 17
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Box 6.1

Defining hydrologic connectivity (extract from SKM, 2009) 420

The concept of hydrologic connectivity has been applied in a number of fields to date
for various purposes. These include application in ecological studies examining
connectivity of floodplain wetlands to their source of water, 421 fish passage and
movement of biota, 422 in urban drainage studies looking at the connectivity of
impervious areas to drains and waterways, 423 and in salinity studies that link salt washoff from salt scalds to local waterways. 424 Hydrologic connectivity also has meaning in
the context of groundwater and surface water interaction where an aquifer is
hydraulically connected to a surface water body. 425
In a broad sense, hydrologic connectivity simply means that two water sources are
connected in some way, such that water can move from one of those sources to the
other. It is clear from this simple definition that hydrologic connectivity always implies
a direction of connectivity, which reflects the hydraulic properties of flowing water in
natural systems. The direction of connectivity can be in both directions or only in one
direction and could vary at different times.
The concept of hydrologic connectivity is linked to the concept of flow loss. Losses
have previously been defined as ‘volumes of water that having entered the river system
at one point do not reach a point downstream’. 426 This definition was intended for use
in a project on the operation of the River Murray main stem and only contemplated
downstream movement of water, but nevertheless provides a good working definition
of losses. The definition of a loss depends on the system boundary around which the
loss is defined. A loss from a river, for example, is a gain to a groundwater aquifer and
vice versa.
…
If the water at two locations is physically disconnected, such as in a reach of river
upstream and downstream of an on-stream dam with no outlet works, then delivery of a

420

421

422

423

424

425

426

Extract from SKM, Water trade and the hydrological connectivity of surface water systems: a
report to the ACCC, 2009, p 17.
For example, P Frazier and K Page, ‘The effect of river regulation on floodplain wetland
inundation, Murrumbidgee River, Australia’, Marine & Freshwater Research, CSIRO, 57(2), 2006,
pp. 133–141.
For example, M Gordos, S Nichols, C Lay, A Townsend, C Grove, S Walsh and C Copeland,
‘Audit and remediation of fish passage barriers in coastal NSW’, Proceedings of the 5th Australian
Stream Management Conference, Charles Sturt University, Thurgoona, NSW, 2007.
For example, S Lloyd, M Francey and L Skinner, ‘Cost of incorporating water sensitive urban
design into greenfields site development and application of an offset trading scheme’, International
Conference on Water Sensitive Urban Design, Adelaide, 21–25 November 2005.
For example, JD Hughes, S Khan, RS Crosbie, S Helliwell and DL Michalk, ‘The role of surface
hydrology in planning salinity mitigation strategies’, 10th Murray–Darling Basin Groundwater
Workshop, Canberra 18–20 September 2006.
For example, S Parsons, R Evans and M Hoban, Surface–groundwater connectivity assessment: a
report to the Australian Government from the CSIRO Murray–Darling Basin Sustainable Yields
Project, September 2008.
ibid.
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small volume of entitlement from upstream of the dam will be trapped in the dam and
will not be able to physically be delivered to the recipient further downstream. If the
volume of entitlement being traded is large, then it may be possible to re-establish the
physical connection, simply by undertaking the trade itself. Where the loss to the
delivery location is less than the entitlement being transferred then the degree of
connectivity becomes a subjective assessment of the feasibility of the trade from the
buyer’s perspective. For example, a loss to an upstream floodplain of 99.9% of water
ordered by a diverter would render the two locations hydrologically disconnected for
the purposes of a feasible trade. The ability to deliver that water may however vary as
hydrologic conditions fluctuate.
The definition of hydrologic connectivity can also be refined to allow for constraints on
trade due to unacceptable third party or environmental impacts. Water trade may be
possible during flood events on otherwise disconnected streams, but the additional area
of land inundated by the volume being delivered could result in damage to property,
life, livestock or the environment. These impacts can potentially be offset as part of the
trade, depending on the nature of that impact.
Based on the above discussion and in the context of water trade, hydrologic
connectivity can now be interpreted to mean that two water sources are connected in
some way for a given period of time, such that water can be diverted from the new
diversion location without unacceptable incremental losses or adverse third party
impacts.
Trading zones

Trading zones are often used to improve the clarity of trading rules and to simplify the
administration of water access right trades for both surface water and groundwater. 427 A
number of trading zones may exist within the one water resource plan area, or even
along the one river (as demonstrated in figure 6.1).

427
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In NSW (with the exception of interstate trading zones), trading rules based on physical and
environmental constraints are described using specific locations rather than trading zones.
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Figure 6.1 Border Rivers water resource plan area and trading zones.

Source: Department of Natural Resources and Water (now DERM) 428

The Act states that water trading zones should be defined in terms of:
(a)

the ability to change the point of extraction of the water from one place to another;
and

(b) the protection of the environment. 429

The regulated southern connected system (incorporating the River Murray, Victorian
regulated tributaries and the Murrumbidgee River) is operated as a connected resource.
Interstate trading zones have been defined to facilitate trade within the southern
connected system. Under current management arrangements, it is assumed that all
regions of the southern connected MDB are hydrologically connected.
The ACCC draft advice supported the use of trading zones, and made draft
recommendation (6–B):
The ACCC recommends that the MDBA considers requiring water resource plans to:

428

429

Department of Natural Resources and Water (now DERM), Border Rivers resource operation plan,
The State of Queensland, Brisbane, 2008.
See schedule 3, clause 4(9) of the Act.
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•

Define trading zones for regulated systems, on which location-specific trading
rules are referenced.

•

Where trade is restricted between two zones, the rationale behind this
restriction should be explicitly stated in the water resource plan and based on
physical constraints, environmental constraints or hydrologic connections and
water supply considerations.
Trading zones, and water trading rules that refer directly to these zones, should be
reassessed and if necessary amended in the event that physical or environmental
constraints or water supply considerations change.

Transmission losses

Another consideration in facilitating trade involving a change in location is the volume
of losses incurred as a result of a trade and the method of apportioning these losses.
If losses are socialised, there may be a joint decision about what level of loss is
acceptable from a system perspective. This may limit the ability to trade, or give effect
to trade, between certain trading zones or at certain times. On the other hand, if losses
are apportioned to the buyer, the buyer can individually assess their willingness to bear
these losses.
An initial distinction must be made between two types of losses: conveyance losses
within irrigation networks and river system transmission losses. Losses within an
irrigation network operated by an IIO with a group water access entitlement are the
subject of delivery arrangements between the IIO and its customers. The remainder of
this discussion addresses river transmission losses.
River transmission losses (which arise primarily through evaporation and seepage from
the delivery of water within and between systems) are generally not accounted for in a
transparent way throughout the MDB.
It is worth making a distinction between the southern and northern parts of the MDB as
the hydrology and operation of the systems are markedly different. In the southern
connected system, losses are factored into operational decisions. The southern
connected system involves a number of large storages operated in conjunction to
supply downstream users. A certain minimum level of flow is usually maintained in the
system to ensure delivery of water to meet critical human water needs and supply to
South Australia. Any additional flow has historically incurred only marginal additional
losses. 430 As the system is operated using a number of storages, it is difficult to
determine the path of water (from a particular storage to a consumptive extraction
point) for any individual user. The scale of losses will vary depending on the overall
operation of the system. When a trade occurs between connected water systems,
generally no adjustment is made to the traded volume to reflect any potential change in
transmission losses.
By comparison, the northern system is dominated by unregulated rivers, or regulated
rivers controlled by a single storage. In its Border Rivers region, Queensland uses a full
accounting system that incorporates system losses against individual users according to
430
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Pers comm., Chris Biesaga, MDBA, 24 July 2009.
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their extraction location. Storage factors are used to account for increased river
transmission losses when a user’s zone is further from the storage. 431
Transmission losses can vary significantly according to the level of the river, time of
year and other factors. Box 6.2 outlines the components of transmission losses when
water moves between two connected water systems (regardless of whether the
movement was the result of trade or simply a delivery from storages).
Box 6.2 Contributions to river losses (extract from SKM, 2009) 432
Losses between two connected surface water systems can occur for a number of
reasons … and can include:
• Evaporative loss from the water body surface—this water is lost to the atmosphere
and does not return to the surface water system. These losses vary on a daily basis
and display strong seasonal variation from the dry to the wet season.
• Evapotranspiration loss from riverine flora adjacent to or within a water body—this
water is converted to plant growth and is lost to the atmosphere as it transpires from
those plants. The extent of influence depends on the type of plant, the extent of its
root system and climate conditions. These losses vary on a daily basis and display
strong seasonal variation from the dry to the wet season.
• Loss to groundwater—where the water table is below the water level in a river or
water body, water can seep out of the bottom of the river into the aquifer below. The
rate of seepage depends on the hydrogeological properties of the aquifer such as
conductivity and transmissivity, as well as the driving head between the river and
the aquifer. The rate of seepage can vary seasonally in response to climate
conditions, and some streams can be losing or gaining at different times of the year.
• Loss to channel wetting—losses from a river or water body into the surrounding soil
are greatest when the river is dry. Delivering water along a dry river bed will absorb
a greater degree of water than a river bed which is already wet due to a previous
delivery or due to naturally occurring streamflows. Water can be absorbed into soil
voids or used to fill holes in the river channel form.
• Bank storage—movement of water from a river into the surrounding banks is a
short-term phenomenon which can cause short-term losses of water during the
delivery of water. Water from the banks typically moves back into the river after the
pulse of water being delivered has receded.
• Floodplain storage—similar to bank storage but associated with overbank flow
events. It occurs less frequently than movement of water into bank storage, but is
associated with much greater losses. Water which spreads out over the floodplain
can remain trapped on the floodplain in local depressions and subsequently

431
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Department of Natural Resources and Water (now DERM), Border Rivers Resource Operations
Plan, Brisbane, 2008.
SKM, Water trade and the hydrological connectivity of surface water systems: a report to the
ACCC, 2009, p17.
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evaporate, or it may be used by plants on the floodplain. Some water from
floodplains may return to the river (e.g. Chowilla Floodplain in South Australia) but
the period of time for this to occur may vary from hours to months.
• Unaccounted for water—diversions which cannot be accounted for can be attributed
to losses. These could include unmetered private diversions, theft or other
unaccounted for water. Diversions which can be accounted for would ordinarily not
be considered part of a delivery loss.
• Measurement error—if losses are determined via a water balance, then measurement
error will be a significant factor in the loss estimation, particularly over short periods
of analysis. Stream flow gauge error varies by location and is typically higher in
rivers without a well-defined river channel. Measurement error increases
substantially at very high flows.
The existing MDB Agreement and schedules are based around the assumption that
there are negligible increases in transmission losses due to trade. Recent events have
highlighted that this assumption may not necessarily be appropriate, especially
considering the unprecedented dry conditions. 433 As MDB water resources are
generally managed on the basis that transmission losses are socialised, some judgement
on what level of loss is acceptable for delivery is required. The ACCC’s draft advice
argued that if transmission losses reach unacceptable levels, rather than prohibiting
trades it may be preferable to allow a water trade (and delivery of the traded water) so
long as the purchaser is willing to incur a loss factor on the trade to account for
transmission losses. While accounting for losses at this scale is theoretically possible,
there are many difficulties, including:
•

the complexity of isolating the impact of trade if there are multiple
storages and a complex system operation

•

dealing with the margin of error in calculating losses

•

deciding on the appropriate time and spatial scale to calculate losses

•

incorporating losses into the trade administration process.

In its draft advice, the ACCC suggested that the benefits of such an approach would
need to be assessed against these difficulties. In any case, reporting information on
transmission losses (even in the absence of applying a loss factor to trades) can help
assess the scale of transmission losses due to trade and the resulting impact (if any) on
other users. Evidence of significant impacts on the interests of third parties could, in
turn, prompt further consideration of how transmission losses should be managed.
Therefore, the ACCC’s draft advice made draft recommendation (6–E):
The ACCC recommends that the MDBA coordinate a study to investigate the current
and likely future magnitude and variability of river transmission losses in the MDB and,
if these losses are found to be significant, options to account for these losses should be
explored.

433

156

As an example, the recent restrictions on allocation out of the Murrumbidgee system due to
potential delivery losses.
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Capacity constraints

The ability to facilitate a trade may be limited by capacity constraints that limit the
volume of water that can move between two zones. Capacity constraints result from
either physical or environmental restrictions on the volume of flow that can pass a
certain point in a river, channel or pipe:
•

A physical constraint may be the capacity of an irrigation channel, a
pipeline or a river channel with limited carrying capacity. These
physical constraints may mean that at times of high irrigation water
demand, it may not be physically possible to supply traded water to
some areas.

•

An environmental constraint is a maximum (or minimum) flow limit
that prevents adverse environmental impacts.

The ACCC has recommended that WRPs could require the rationale for any trade
restrictions between two zones to be explicitly stated in the WRP. The ACCC
considered that these restrictions should be based on physical constraints,
environmental constraints, or hydrologic connections and water supply considerations.
The requirement to state the rationale for inter-zone trade restrictions will increase
transparency and allow scrutiny of these restrictions in the development of WRPs.
Capacity constraints have generally been dealt with through trading rules by creating
separate trading zones upstream and downstream of the constraint, and limiting trade
between the zones to ensure that there is no net trade through the constraint. The impact
of these limits depends on the relative size of the limit compared to the level of demand
that exists for trade through the constraint. For example, high demand downstream of a
(maximum) constraint relative to the upstream area would create a price differential in
the two segregated areas.
The most significant river channel constraint in the MDB is the Barmah Choke, where
limits on flow from the Upper Murray to the Lower Murray are in place to prevent
unseasonal flooding of the Barmah Forest.434 The capacity of the Barmah Choke is
8500 ML/day at Barmah, while delivery requirements downstream of the Choke reach
16 000 ML/day at the height of the irrigation season. 435
As water can be delivered from other sources (including Lake Victoria and the
Menindee Lakes), the capacity of the Choke does not usually pose a problem in
meeting existing water demands. SKM estimates that the Barmah Choke would pose a
delivery constraint once every 16 years and during these times would require rostering
or restrictions. 436 With future climate change, this could increase to once every eight
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MDBC, ‘Trading rules’, Factsheet no. 7, Interstate water trade series, May 2006, viewed 14
January 2009, www.mdbc.gov.au.
MDBC (now part of the MDBA), Permanent interstate water trading how to manual, 2006.
A constraint arises when:
(i) rainfall in the irrigation districts downstream of Echuca is low and irrigation demands are
high
(ii) Lake Hume and Dartmouth dam are reasonably full allowing water managers to announce
high irrigation allocations and
Footnote continues on next page.
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years. 437 The Barmah Choke is currently operated on the historical status quo with trade
only allowed downstream if there has been a corresponding upstream trade. These
arrangements have been suspended for water allocation trade as there is free capacity to
deliver traded water allocations due to low overall allocations (and therefore low
volumes being released for use) resulting from the recent drought.
While the Barmah Choke is a notable example, it is likely that other capacity
constraints will develop with increased environmental knowledge and changes in
system operation. The principles discussed above should be applicable to all capacity
constraints, not just the Barmah Choke.
The ACCC draft advice and position paper recognised that imposing a trade restriction
may not necessarily be the most efficient mechanism to manage capacity constraints.
The ACCC position paper identified alternate mechanisms to manage scarce delivery
capacity, including issuing delivery rights across the constraint, but noted that adopting
this approach would be complex because it would require large-scale adjustments to the
way water is managed in the MDB. The position paper concluded that making these
large-scale adjustments is not feasible in the short term and the benefits of such
adjustments been assessed in sufficient detail.
The ACCC considered in its draft advice that, given the current approach to managing
constraints through trading restrictions, more information about the conditions under
which related trading rules are likely to be suspended or amended, and the likelihood of
those conditions occurring in the coming season, would assist market participants to
manage their water needs. This would ideally involve authorities developing
transparent triggers for suspension or amendment of trading restrictions due to capacity
constraints. The ability to develop transparent triggers will depend on the complexity
involved in understanding the drivers of the constraint.
Even where trade from one trading zone to a second trading zone is restricted due to a
capacity constraint, back trade may still be permitted to the extent that trade has already
occurred from the second trading zone into the first trading zone (thereby freeing up
capacity in the constraint). With back trade, the ability to trade water varies continually
as trades in the opposite direction occur. The ACCC considered in it is draft advice that
publishing information on the capacity for back trade will improve these trading
opportunities and make the process of managing these constraints (and back trade
opportunities) more transparent.
The ACCC recommended that the MDBA consider the potential to include basic
principles about how water should move between zones (adapted from the MDBC
Permanent interstate water trading manual) into the requirements for WRPs. These
principles ensure that where systems are hydrologically connected, or where water

437
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(iii) Menindee Lakes storage is low which means that most of the South Australian share of
resources must be supplied from Lake Hume and Lake Victoria
(MDBC, Fact sheet 6: Barmah Choke, 2006,
http://www.mdbc.gov.au/rmw/river_murray_system/dartmouth_reservoir/hume_and_dartmouth_da
ms_operations_review/backgrounder_6:_the_barmah_choke).
SKM, Barmah Choke study: investigation phase report, Final 2, 24 July 2009, prepared for the
MDBA (referenced in SKM, Hydrological connectivity report, 2009, prepared for the ACCC).

Water trading rules: Final advice—March 2010

supply considerations allow, trade should be permitted. The ACCC recognised that
there may be instances where, although systems are connected, back trade will not be
possible because of the water management approach in different storages (for example,
where continuous sharing is in place). The ACCC considered that any exemptions
should be justified during the development of the WRP.
There was some concern that the principle relating to back trade may limit the ability
for trading restrictions to be waived in years where capacity constraints are not binding,
for example across the Barmah Choke. The principle stated that:
where a downstream trade is impeded by a physical constraint to channel capacity (and
delivery shares across that constraint have not been created), it should only be approved
as back trade. 438

The ACCC position paper outlined that capacity constraints will not always be static.
Triggers for when capacity constraints are or are not in place should be made clear. As
an example, these could be linked to the Tier 1, 2 and 3 water sharing arrangements
outlined in the Act. 439 If a physical constraint no longer exists (or has been relaxed for a
set period of time), then trade can occur freely. In other words, this principle only
applies at times where the physical constraint is binding, and thus impeding the transfer
of water and downstream trade.
The ACCC provided the following draft rule advice (6–A):
The Basin Plan water trading rules should provide that trade between regulated systems
trading zones should only be restricted based on physical constraints, environmental
constraints, or hydrologic connections and water supply considerations. While the
existence of a basin state border may necessitate different trading zones, it should not
(in isolation) limit trade between these two zones.

In addition, the ACCC draft advice made the following recommendations in relation to
hydrologic connectivity and water supply considerations:
Draft recommendation (6–C):
The ACCC recommends the MDBA consider requiring water resource plans to
incorporate the following principles for trade in regulated systems:

438
439

•

trades within a trading zone should generally not be restricted

•

downstream trades between hydrologically connected systems should generally
be possible

•

where a downstream trade is impeded by a physical constraint to channel
capacity (and delivery shares across that constraint have not been created), it
should only be approved as back trade

•

where an upstream trade is made into a separate hydrological system, it should
only be approved as back trade

•

trades should be possible between the upper reaches of regulated river systems
that converge downstream, provided that any supply obligations of the original

Draft recommendation 6–C.
Tiered water sharing arrangements are dealt with in Part 2A of the Act.
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location’s river below the point of confluence, which may be affected by the
trade, are assumed by the destination location’s river
•

upstream trades from a location supplied by more than one source to a location
supplied by only one of those sources should be possible, but may be subject to
special limits and conditions.

Draft recommendation (6–D):
The ACCC recommends that river operators and/or relevant infrastructure operators
should regularly provide information to market participants about the likelihood of
short-term changes to trading restrictions due to changes in hydrologic connectivity.
This information should include relevant values (such as streamflow volumes, trading
volumes or storage levels) relative to defined trigger values, estimates of transmission
losses, the use of available delivery capacity and back trade opportunities. However, the
ACCC is not recommending this be a requirement under the Basin Plan water trading
rules.

Managing water access right characteristics and administrative processes

Water access rights within regulated systems generally take the form of clearly defined
water access entitlements, with an expectation that extraction is possible at any time,
subject only to the physical limitations that surround the delivery of water. The main
concern in relation to facilitating trade between regulated system trading zones is how
to maintain the characteristics of a water access entitlement as the associated point of
extraction moves from one location to another. This is particularly important for
protecting third party interests.
There are two commonly used methods for managing the trade of water access
entitlements between regulated systems: exchange rates and tagging.
Exchange rate trade involves the cancellation of a water access entitlement in the
source area and the creation of a new water access entitlement in the destination area,
which may also be within a different state. Through an exchange rate trade, the new
entitlement will take on the same characteristics of other water access entitlements in
the destination area. 440 This approach was adopted in the MDBC’s pilot interstate water
trading project. 441
There are a number of different approaches to defining an exchange rate. However,
regardless of the approach adopted, the ACCC considered that exchange rates will
never appropriately protect against negative third party impacts.
In its simplest form, an exchange rate trade can be thought of as the relationship
between the long-term allocations in the seller’s area and in the buyer’s area. If the
allocations are perfectly correlated an exchange rate could be used to accurately
convert the water access entitlement to the new region with no third party impacts.
440

441
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Exchange rates may also be employed for trades in non-regulated systems and / or involving water
access rights other than water access entitlements. These trades also involve a cancel / re-issue of
rights.
MDBC The pilot interstate water trading project at
www.mdbc.gov.au/nrm.water_issues/water_trade/pilot_interstate _water_trading_project.html
viewed 9 March 2010.
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However, if there is a less than perfect correlation (in other words, there is a limited
relationship between allocation announcements in the two areas), a fixed exchange rate
will not, in any given period, accurately represent the properties of the original water
access entitlement once traded to the new location. 442
The ACCC acknowledged that exchange rates may serve a useful purpose in the
specific case of trade back into the Goulburn system in Victoria, where an exchange
rate is used to redress the impacts of previous exchange rate trades in the opposite
direction. As such, the ACCC considered that a Basin Plan water trading rule should
allow exchange rate trades from the Murray system back to the Goulburn system, up to
the volume that was historically traded out using exchange rates.
Tagged trade, which is now widely implemented, allows water allocations under a
water access entitlement to be available for extraction in a different area to the source,
which may also be within a different state. The key difference of tagged trade to
exchange rate trade is that the characteristics of the water access entitlement are
maintained and the water access entitlement remains on the original register (that is, the
source area of the water access entitlement does not change and there is no cancel / reissue process).
Box 6.3 What is a tag? (extract from Frontier Economics, 2009) 443
Tagged trading is an arrangement which allows water allocated to a water access
entitlement issued in one State to be physically taken in another (but not on-sold).
Importantly, it is understood that the current arrangements involve a level of
‘guarantee’ that the water allocations will be delivered to the destination region if the
holder of the tag wishes. However the precise nature of this guarantee is uncertain.
…
[T]he tagging of an entitlement is a process for arranging the location of extraction of
water that is allocated to that water access entitlement (potentially to another
system/state). It is therefore an alternative to relying on water allocation trade and
prevailing water allocation transfer approval processes to transfer the water between
systems/states.
An important distinction needs to be made between changing the ownership of a water
access entitlement and the process of establishing a tag. The administrative processes
around changing the ownership of a water access entitlement are relatively straight
forward. However, the process of ensuring that a water access entitlement in one
location can be extracted in another location is more complicated when multiple water
accounts are involved.

442

443

The concept of converting a water access right between priority classes, discussed in section 3.9, is
subject to similar challenges.
Frontier Economics, Changing extraction location between water systems – ‘tagging’ and
alternatives, Report prepared for the ACCC, November 2009, pp. 17–18.
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Establishing a tag is simply a method to allow water allocated to a water access
entitlement to be used in a new location. The water access entitlement remains in the
area of origin but its tag establishes a right to extract water at a new location.
The tagged trading process for interstate trades is complicated because the Basin states’
accounting systems are not linked. The processes can be particularly complicated when
ordering water from the tagged water access entitlement, and reporting and accounting
for the water used. The complexity (relative to water allocation trade) of ordering water
from a tagged water access entitlement may be a factor in the relatively limited number
of tagged trades that have occurred. Tagging has been demonstrated to work effectively
for intrastate trade in the Victorian water register. 444 However, since introducing the
tagged trade system, there have been only a handful of interstate tag transfers. 445
An irrigator survey found that the complexity of establishing a tag and difficulties with
ordering are significant deterrents to establishing a tag. Irrigators also reported that
changing policies and the difficulties in remaining up to date on all state water
management policy changes as reasons for a relatively low take up of tagging.
However, irrigators also noted two potential benefits of establishing a tag. Firstly, some
considered that establishing a tag guarantees delivery. Secondly, irrigators noted that
ordering from a tag does not currently involve a fee. 446
The ACCC noted in its draft advice that it had concerns with the apparent ‘guarantee’
of delivery (between trading zones) resulting from the establishment of a tag.
Hydrological connectivity is not static and therefore cannot be guaranteed in all
conditions. Where a tag is established, yet prevailing hydrological conditions are not
conducive to delivery between the origin and destination trading zones (such that water
allocation trade is suspended), there is potential for third party impacts from allowing
water to be extracted under the tag. Theoretically, a tag can only be established
between two connected systems. However, recent years have demonstrated that
historically connected systems may not remain so under extreme dry conditions.
Therefore, the ACCC recommended that extraction of water under a tag should only be
possible when water allocation trade is permitted from the tagged water access
entitlement’s origin trading zone to the destination trading zone (that is, the trading
zone containing the tagged extraction location).
Ordering against a tag currently involves exactly the same process as an interstate water
allocation trade process. However the authorities undertake the administrative process
rather than the irrigator. As such, while ordering may be easier under a tag for the
irrigator, this would appear to be due to authorities absorbing the administrative costs.
It is unclear to what extent authorities would be willing to continue these arrangements
if the number of tagged water access entitlements (and therefore orders against a tagged
water access entitlement) increase significantly.

444
445
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DSE, position paper submission, p.6.
Frontier Economics, Changing extraction location between water systems – ‘tagging’ and
alternatives, Report prepared for the ACCC, November 2009, p. 16.
Frontier Economics, Changing extraction location between water systems – ‘tagging’ and
alternatives, Report prepared for the ACCC, November 2009.
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The ACCC acknowledged in its draft advice that removing any actual or implied
‘guarantee’ of delivery (a change recommended by the ACCC), would significantly
reduce benefits to a water user in establishing a tag, as would any move by authorities
to more fully recover the costs associated with processing orders under a tag.
If either the ‘guarantee’ was removed or the costs associated with processing orders
under a tag were more formally recovered water users would be even more likely to use
the already common approach of annually trading water allocations between the origin
trading zone (where their water access entitlement is located) to the destination trading
zone (where they wish to extract the water).
This is not to say that tagging does not have a role. Tagging works well within Victoria
where the water register can access information about rights in both the origin and
destination trading zones. The ACCC draft advice did not propose the prohibition of
tagging as an approach to changing the extraction location between water systems.
Rather, the ACCC suggested that such an approach is unlikely to advance significantly
until water registers and systems are interoperable, allowing the administrative process
to be more efficient and cost effective for both water access right holders and water
authorities.
The ACCC draft advice made the following rule advices:
Draft rule advice (6–F):
The Basin Plan water trading rules should provide that exchange rates should not be
used to manage the trade of water access entitlements between trading zones in
regulated systems. The ACCC recommends a transitional exemption to this rule in cases
where an exchange rate is being used to reverse the impact of past exchange rate trades
(specifically, from the Murray to the Goulburn system up to the historical volume
previously traded out using exchange rates).

Draft rule advice (6–G):
The Basin Plan water trading rules should provide that any current restrictions on the
ability to trade water allocation between two zones apply equally to the delivery of
water allocations pursuant to a tag between the same two zones, at the time when
delivery is requested (that is, when water is ordered against the tag)..

The draft advice also made the draft recommendation (6–H):
The ACCC recommends that that the MDBA – in consultation with Basin states and
other relevant stakeholders – revisit the advantages and disadvantages of various
administrative options, such as automated allocation trade and improvements to tagging
processes, and assess whether they should be reconsidered following the
implementation of the National Water Market System.
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6.1.2. Summary of submissions
Hydrologic connectivity and water supply considerations

The AWBA supported the ACCC’s draft recommendation on trading zones (6–B):
The AWBA supports this recommendation. Where trade is restricted between zones it is
vital that a clear set of criteria explaining the restriction is published and known to the
market.
As the water markets continue to develop irrigators and investors alike are making
investment decisions based on the known trading rules. Arbitrary and ill defined
changes to these rules have caused significant market disruption and a loss of
confidence in the water market.
A prime example is the moratorium on inter valley trade from the Murrumbidgee
announced by NOW in 2009. Many irrigators in other valleys purchased Murrumbidgee
licences for a variety of reasons. This unexpected restriction caused considerable angst
as the criteria for putting it in place was not known to the market. Furthermore the
market is still not clearly informed as to the specific set of circumstances which will lift
this restriction. 447

The AWBA continued:
We emphasize the need for a clear set of criteria to be published and released to the
market so that as stakeholders are informed when trade between zones is likely to be
restricted or not. For example a clear set of criteria for allowing inter valley trade from
the Lower Darling zone should be agreed upon and released to the market.
…any short term changes to trading restrictions should be kept to a minimum to avoid
disruptions to the water market. 448

In relation to reasonable constraints on trade between two zones (draft rule advice 6–
A), CICL submitted:
Rule advice 6-A that trade between regulated system trading zones only be restricted
based on environmental constraints, physical constraints, hydrological connection and
water supply considerations with which CICL philosophically agrees. However, CICL
considers that until such time as a level playing field can be established, there are other
considerations that must also be taken into account, such as the social and economic
impacts of large amounts of water being permanently traded out of any particular area in
a short time frame. 449

Similarly, VFF agreed with the draft rule advice, but noted:
…socio-economic impacts should be adequately addressed. 450

447
448
449
450
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SunWater submitted (also in relation to draft rule advice 6–A):
SunWater agrees with this rule as a principle which may be applicable to interstate trade
between Queensland MDB and northern New South Wales schemes. 451

MI submitted, in relation to draft recommendation 6–C outlining the hydrology related
trading principles for regulated systems, that:
Water resource plans need also be mindful of ‘unreasonable losses’. Unrestricted
trading despite high losses to achieve downstream trading is not supported. This
approach in effect results in a ‘trade-off’ between free and open trade and system
efficiency. 452

In relation to managing capacity constraints, MI submitted that:
MI is happy to provide market information however we do not wish to duplicate efforts
and there must be some recognition that IIO’s are providing substantial parcels of
information to government agencies and being asked to absorb all costs. This is
unreasonable. 453

GVIA commented that in stream capacity constraints in the Gwydir system had led to
the restriction of trades in certain areas until extraction rights are defined:
The failure of the NSW Government to resolve the issue of extraction limits within the
Gwydir Regulated River Water Sharing Source represents a significant restraint on
permanent entitlement trade. 454
The introduction of a tradeable extraction component defining either a daily extraction
limit or an extraction time would assist with the efficient trade of water. Currently
existing Gwydir General Security licences have a simple extraction component that
states the water is available any time, and any rate, however, DWE will not permit
additional licence to be linked to Work Approvals on certain streams because if all work
approval holders took their water at the same time at the maximum rate, the demand
would exceed the delivery capacity. 455

The South Australian Government submission highlighted the interaction between river
operation decisions and water trade:
There are at least two significant examples of this interaction. The first is outline in the
comments on recommendation 3-O in relation to spillable water accounts.456 The
second relates to the MDB Authority Water Liaison Committee which advises the River
Murray Water Committee and the Basin Officials Committee through the MDB
Authority on the distribution of water and river operations for the River Murray system.
This advice includes any aspect of distribution of waters of River Murray system
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SunWater, draft advice submission, p.5.
MI, draft advice submission, p.3.
MI, draft advice submission, p.3.
GVIA, draft advice submission, p.3.
GVIA, position paper submission, p.2.
In relation to recommendation 3-O, the SA government submitted that careful consideration will
need to be given to the development of carryover policies and protocols in the jurisdictions to
ensure appropriate protection to third party interests and consistency across jurisdictions. Further
detail on carryover can be found in Section 3.10.
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operations and extra-ordinary river operations. This includes making decisions about the
availability of capacity for trades downstream through the Barmah Choke. This decision
directly affects the operation of a small section of the market, but the decision as to
whether trade occurs or not is made by the body responsible for river management, not a
water trade body. 457

SunWater’s submission supported the ACCC’s draft recommendation for a study
investigating transmission losses:
SunWater supports this recommendation, since we have argued in our position paper
submission that accounting for river transmission losses should be included as a core
principle. 458

Managing water access right characteristics and administrative processes

Stakeholders were widely supportive of the ACCC’s draft advice regarding the use of
exchange rates and managing tagged trade.
The South Australian Government submitted that:
South Australia supports rule advice 6-F. The Goulburn back trade rule, the sole
remaining exchange rate process in interstate trade in the southern connected MDB, is
currently provided for under Schedule D of the MDB Agreement. This rule overcomes
the inability of tagged trade to permit trade up a tributary. Although not instigated in
any South Australia to Victoria trades in the previous two water years, this provision
expands the potential of the overall market. Any trading rule needs to ensure that a
loophole is not created which may lead to circumventing the Sustainable Diversion
Limits. 459

The South Australian Government also agreed with the draft rule advice regarding
tagged trade:
South Australia supports rule advice 6-G. It is hydrologically sound and logical that if
the movement of water is restricted for a period due to environmental or hydrological
reasons, that the mechanisms that is used to gain the approval e.g. water allocation trade
or tagged trade, should be equally restricted. The MDB Authority must ensure that such
restrictions are not used as a means of protection for anything other than hydrological or
environmental delivery aspects. This may also need to be included in the water resource
plans.
The question therefore arises as to what are the benefits of tagging over water allocation
trade given the equal need for restrictions for hydrological reasons and the faster and
cheaper water allocation transfers as a result of unbundling of water rights. 460

The VFF also supported the draft rule advice and recommendations relating to water
access entitlement trade:
The VFF supports ‘tagged’ water trading, effective from July 2007 in Victoria. Tagging
provide that entitlements from each system are administered by the jurisdiction in which
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they were initially created , and retain all of the rights, responsibilities and risks
associated with the source system. This ensures that entitlement holders irrespective of
where the entitlement is now utilised, still receive the same allocation as the source.
Tagging applies to high and low-reliability shares. This minimises third party impacts of
the water trading. The tagging system is fairer than the pre-existing exchange-rates
model, especially in light of the expected impacts of climate change. 461

Similarly the AWBA submitted:
Many customers have made significant investment decisions based on the current water
licence framework. For example New South Wales High Security products have
recently become popular with Victoria[n] and South Australia[n] permanent planting
irrigators due to their perceived higher reliability of allocation.
One of the main reasons for the higher reliability of allocation is the smaller volume of
New South Wales High Security licenses in existence compared to say Victoria High
Reliability. Accordingly by re introducing exchange rates it may impact on this
framework which has been relied upon by the market. 462

DERM expressed some concern over disallowing exchange rates:
Although this draft advice [rule advice 6-F] does not raise issues for Queensland
presently, it is not supported by DERM. Disallowing the use of exchange rates and other
similar water accounting should not be a generic rule across the MDB. Under certain
circumstances exchange rates may be an appropriate mechanism to protect third parties
and environmental objectives. Excluding the possibility of exchange rates as a tool to
account for transmission losses could lead to refusal of some trades to protect
environmental and third party interests and thereby introduce unnecessary restrictions
on trade. 463

DERM also made the following comment relating to the ACCC’s draft
recommendation on delivery of water against a tag:
This rule advice applies only to tagging as implemented in the southern MDB and
therefore should be a recommendation rather than a rule advice. 464

The AWBA supported the ACCC draft recommendation that various administrative
options be reconsidered following the implementation of a NWMS:
The AWBA supports this recommendation. In recent years many irrigators have
purchased licences for use on properties in a different valley or state to that of the
entitlement. Due to the complex and ill defined tagging process most irrigators thus far
have opted to manually transfer the allocation from the licence to the property. A
streamlined tagged automatic arrangement would be preferable. 465
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6.1.3. Discussion
Hydrologic connectivity and water supply considerations

Stakeholder submissions were generally supportive of the ACCC’s draft advice
regarding trade in regulated systems. However a small number of concerns were raised.
CICL and the VFF, while both agreeing that physical constraints, environmental
constraints and hydrological and water supply considerations are all legitimate reasons
to restrict trade between two zones, considered that socio economic impacts should also
be taken into account. CICL submitted that this is particularly important where there is
not a ‘level playing field’.
The ACCC draft advice discussed community structural adjustment in the context of
the 4 per cent limit. 466 The ACCC considered that the two justifications usually
provided for the 4 per cent limit—stranded asset risks and managing community
structural adjustment—are both valid concerns. However, it considered that the 4 per
cent limit is a poorly targeted mechanism to manage those issues. The ACCC
considered that more targeted policy tools may be a more appropriate way to manage
structural adjustment. This same reasoning applies to using other trade restrictions to
manage structural adjustment—the ACCC does not consider trading rules to be the
most appropriate method to address these concerns.
MI expressed concern over allowing trade between zones resulting in high transmission
losses. The ACCC position paper defined hydrologic connectivity to mean that two
water sources are connected in some way for a given period of time, such that water
can be diverted from the new diversion location without unacceptable incremental
losses or adverse third party impacts. 467 Based on this definition, trade between two
zones can legitimately be restricted based on hydrological and water supply
considerations, which would include the level of hydrologic connectivity and losses
involved. The ACCC draft advice recommended that a study should be undertaken to
investigate the magnitude and variability of river transmissions losses and if and how
these should be accounted for in water trading.
The ACCC draft advice recognised that hydrological connectivity is not static, and that
the market will require information about changes in hydrological connectivity to be
able to make informed decisions. MI also expressed concerns over the cost of providing
information to the water market. The ACCC considers that the information required by
market participants is the same information required by river operators and/or relevant
infrastructure operators when making decisions about short-term changes to trading
restrictions. It should therefore not be an onerous task to present this information to the
market. The provision of this information to the market was supported by a number of
other stakeholders. The ACCC also notes that the provision of this information would
typically be a role for infrastructure operators responsible for managing river operations
between zones, as opposed to IIOs such as MI, whose area of operations is typically
within the one trading zone.
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GVIA raised concerns over the management of capacity constraints. Discussions
around how to manage capacity constraints tend to focus on the Barmah Choke as it is
the most prominent constraint in the southern connected system. However, GVIA have
raised concerns over how capacity constraints have been managed in the Gwydir
system and the resulting restrictions on trade. The Water Sharing Plan for the Gwydir
Regulated River Water Source 2002 restricts trade to a number of reaches until a time
at which extraction components for NSW water access licences have been defined. 468
Defining extraction components will allow the delivery issues surrounding the in
stream capacity constraints to be managed independently of water access entitlement
trade. While the ACCC is not sufficiently familiar at this point with the specifics of the
Gwydir system to comment on the appropriateness of extraction components or how
they should be established, the ACCC would support managing delivery issues through
a separate process to the trade of water access rights (that is, through partially or fully
unbundled water rights) where the likely benefits outweigh the costs. 469 It should be
possible to more easily manage capacity constraints through mechanisms (such as
extraction rights), instead of trading restrictions, in systems that are not interconnected
with other systems. By comparison, the ACCC acknowledges that it would be more
complicated to manage a constraint in a connected system (such as the Barmah Choke)
through such mechanisms.
Managing water access right characteristics and administrative processes

Stakeholder submissions widely endorsed the ACCC draft advice relating to managing
water access right characteristics and administrative processes for trade in regulated
systems. There was support for ensuring that exchange rates are not used to facilitate
water access entitlement trade. There was also support for ensuring that delivery
against a tag is subject to the same conditions as water allocation trade between the
same two locations at the same time.
DERM raised concerns over a ‘blanket’ ban on the use of exchange rates, as they may
be an appropriate mechanism to account for transmission losses in some instances. The
ACCC has used the term ‘exchange rate’ to refer specifically to a factor applied to
convert a product in one system into a comparable product in another system. Where a
factor is applied to account for transmission losses, the ACCC has referred to this as a
‘transmission loss factor’. The ACCC considers that the application of a transmission
loss factor may be appropriate to manage trade in some locations. The draft rule advice
relating to exchange rate trade is not directed at limiting the use of such loss factors.

468

Water Sharing Plan for the Gwydir Regulated River Water Source 2002, Clause 50 (2) states:
Until extraction components for access licences in the following sections of this water source have
been amended in accordance with clause 47, a dealing in:
(a) the Gwydir River downstream of Tyreel Regulator,
(b) the Mehi River downstream of the Moomin Creek junction,
(c) Moomin Creek, and
(d) Carole Creek,
is prohibited if it would result in the total volume of the share components of domestic and stock
access licenses, regulated river (high security) access licences and regulated river (general
security) access licences nominating water supply works on any of these sections of this water
source exceeding the total at the commencement of this Plan.
469
Please see section 3.3 for a discussion relating to trade and unbundled water rights.
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The ACCC has revised the specific reference to the Goulburn catchment to use more
general wording. The ACCC recommends a transitional exemption to this rule in cases
where an exchange rate is being used to reverse the impact of past exchange rate trades
(up to the historical volume previously traded out using exchange rates). This
recognises that there are a number of other systems, particularly in Victoria, where
previous exchange rate trades may have impacted on the reliability of other users. 470
DERM suggested that the ACCC draft rule advice aimed at ensuring that delivery
against a tag is subject to the same conditions as water allocation trade between the
same two locations at the same time is only relevant in the southern connected MDB.
While the ACCC acknowledges that tagged trade may operate differently between
Queensland and New South Wales than the existing approach to tagged trade in the
southern MDB, the ACCC considers that, conceptually, delivery should still only be
possible at times of hydrological connectivity. It is more than likely that where trade is
possible between the Border Rivers areas of Queensland and New South Wales,
hydrological connectivity is less of a concern as the river reach itself forms the state
boundary. Thus water allocation trade is always possible, and as such, delivery against
a tag should always be possible. In this instance, a Basin Plan water trading rule
reflecting the ACCC’s advice would be highly unlikely to conflict with current
Queensland and New South Wales arrangements.
Submissions relating to trade in regulated water systems did not raise the need for
substantive changes to the ACCC’s draft advice.

470

The Victorian Trading Rules for Declared Water Systems, Clause 18 outlines the conditions for an
exchange rate trade:
An application for an exchange rate trade, other than for an exchange rate trade to an
unregulated trading zone, may only be approved if:
a) the trade is back trade*i) from trading zone 6B (Lower Broken Creek) or 7 (Vic Murray Barmah to SA) to
trading zone 1A (Greater Goulburn) or 1B (Boort) or
ii) from trading zone 12 (SA Murray) to trading zone 1A or 1B and South Australia
also approves the trade, or
iii) from trading zone 1A or 1B to trading zone 4A (Campaspe) or 4C (Lower
Campaspe), provided that the trade does not result in net trade from the Goulburn
water system to the Campaspe water system, or
iv) from trading zone 6B or 7 to trading zone 4A or 4C, provided that the trade does
not result in net trade from the Murray water system to the Campaspe water system, or
v) from trading zone 1A or 1B to trading zone 5A (Loddon); and
b) the entitlement being converted or cancelled is a high-reliability water share or an
equivalent interstate entitlement;
c) an exchange rate equal to 1.0 is applied.
*Note that back trade is only available where previous exchange rate trades have occurred. A
tagged trade does not count towards the volume of back trade for the purposes of entitlement.
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6.1.4. ACCC advice
Hydrologic connectivity and water supply considerations
Rule advice (6–A)

The Basin Plan water trading rules should provide that trade of tradeable water access
rights 471 between regulated system trading zones should only be restricted based on
physical constraints, environmental constraints, or hydrologic connections and water
supply considerations. While the existence of a Basin state border may necessitate
different trading zones, it should not (in isolation) limit trade between these two zones.

Recommendation (6–B)* 472

The ACCC recommends that the MDBA considers requiring water resource plans to:
•

define trading zones for regulated systems, on which location-specific
trading rules are referenced

•

where trade is restricted between two zones, the rationale behind this
restriction should be explicitly stated in the water resource plan and
based on physical constraints, environmental constraints, or hydrologic
connections and water supply considerations.

Trading zones, and water trading rules that refer directly to these zones, should be
reassessed and if necessary amended in the event that physical or environmental
constraints or water supply considerations change.

471

472

See section 2.1.1 for a discussion of the types of rights that the Basin Plan water trading rules will
apply to, including ‘tradeable water access rights’.
Note that recommendations to the MDBA regarding requirements for water resource plans under
item 11 of the Basin Plan are marked with an asterisk. See also sections 2.1.2 and 2.3.2 for a
discussion of these types of recommendations.
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Recommendation (6–C)*

The ACCC recommends that the MDBA considers requiring water resource plans to
incorporate the following principles for trade in regulated systems:
•

trades within a trading zone should generally not be restricted

•

downstream trades between hydrologically connected systems should
generally be possible

•

where a downstream trade is impeded by a physical constraint to
channel capacity (and delivery shares across that constraint have not
been created), it should only be approved as back trade

•

where an upstream trade is made into a separate hydrological system, it
should only be approved as back trade

•

trades should be possible between the upper reaches of regulated river
systems that converge downstream, provided that any supply
obligations of the original location’s river below the point of
confluence, which may be affected by the trade, are assumed by the
destination location’s river

•

upstream trades from a location supplied by more than one source to a
location supplied by only one of those sources should be possible, but
may be subject to special limits and conditions.

Recommendation (6–D)

The ACCC recommends that river operators and/or relevant infrastructure operators
should regularly provide information to market participants about the likelihood of
short-term changes to trading restrictions due to changes in hydrologic connectivity.
This information should include relevant values (such as streamflow volumes, trading
volumes or storage levels) relative to defined trigger values, estimates of transmission
losses, the use of available delivery capacity and back trade opportunities.

Recommendation (6–E)

The ACCC recommends that the MDBA coordinates a study to investigate the current
and likely future magnitude and variability of river transmission losses in the MDB
and, if these losses are found to be significant, options to account for these losses
should be explored.
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Managing water access right characteristics and administrative processes
Rule advice (6–F)

The Basin Plan water trading rules should provide that exchange rates 473 should not be
used to manage the trade of water access entitlements between trading zones in
regulated systems. The ACCC recommends a transitional exemption to this rule in
cases where an exchange rate is being used to reverse the impact of past exchange rate
trades (up to the historical volume previously traded out using exchange rates).

Rule advice (6–G)

The Basin Plan water trading rules should provide that any current restrictions on the
ability to trade water allocation between two zones apply equally to the delivery of
water allocations pursuant to a tag between the same two zones, at the time when
delivery is requested (i.e. when water is ordered against the tag).

Recommendation (6–H)

The ACCC recommends that the MDBA—in consultation with Basin states and other
relevant stakeholders—revisits the advantages and disadvantages of various
administrative options, such as automated water allocation trade and improvements to
tagging processes, and assess whether they should be reconsidered following the
implementation of the National Water Market System.

6.2.

Trade in unregulated systems

Unregulated river systems are those that do not have large flow regulating structures to
provide water for extractive uses. An otherwise regulated system may have unregulated
flow where the storage is unable to capture an event. In addition, a regulated system
may become unregulated once delivery of the stored water can no longer be assured to
water users at some distance downstream.

473

Note that the ACCC uses the term ‘exchange rate’ to refer to a factor used to convert a water access
right in one system into a water access right pertaining to another in another system. In this context,
an exchange rate does not include factors applied to account for river transmission losses. The
ACCC has (elsewhere in this report, such as section 6.1.1 in relation to regulated systems and 6.2.1
in relation to unregulated systems) used the term ‘transmission loss factor’ to refer to factors
applied to account for river transmission losses.

Water trading rules: Final advice—March 2010

173

6.2.1. Background
Hydrologic connectivity and water supply considerations

The concept of hydrologic connectivity was discussed in section 6.1.1 in relation to
regulated systems. Hydrologic connectivity is also a significant issue for unregulated
systems, in particular in the northern part of the MDB.
This section considers hydrologic connectivity with a focus on the implications for
setting trading zones and the ability to trade along rivers that are intermittently
connected.
The ability to deliver water 474 from one unregulated system (or zone) to another will
depend on hydrologic connectivity and water supply considerations, including:
•

degree of continual flow

•

river transmission losses

•

timing of available flow.

While there are parts of the MDB that have continuous flow (either naturally or through
regulation), there are some systems that are only intermittently connected and/or have
high river transmission losses. While trade between two continuously connected
systems should be possible, it is more complicated to define rules to give effect to trade
between two systems that are intermittently connected. Currently, water access
entitlement trade is only allowed in systems that are continually hydrologically
connected with delivery continually possible. Only water allocation trade is possible
between systems that do not meet these criteria continually—for example, between the
Murray River and Darling River.
Various Basin-wide measures of connectivity are available. However, to date, these
have mostly focused on average connectivity rather than specifically on high or low
flows at a particular point in time.
The CSIRO’s Murray–Darling Basin Sustainable Yields Project examined annual
average hydrologic connectivity under historic climate conditions, without
development (i.e. no storages or diversions in the MDB). 475 River system models—
Integrated Quantity, Quality Model (IQQM) and Resource Allocation Model
(REALM)—were used to determine delivery efficiency: the fraction of available water
at a given location that would flow to downstream areas and the Murray mouth. This
information is presented in table 6.2.
As an example, a flow in the Paroo River (in the north of the MDB) would lose on
average 23 per cent of water from the point of maximum flow in the catchment to the
outlet of that catchment (or 77 per cent would reach the end of the catchment). None of
474

475

174

This may be an accounting procedure rather than the physical movement of water from one
location to another.
CSIRO, Water availability in the Murray–Darling Basin: a report to the Australian Government
from the CSIRO Murray–Darling Basin Sustainable Yields Project, October 2008.
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the flow from the Paroo catchment would reach Bourke or the Menindee Lakes on the
Barwon-Darling River, or the River Murray downstream. By comparison, 75 per cent
of the flow in the Goulburn-Broken River (part of the southern connected system)
would reach the River Murray mouth (with only 25 per cent lost on average).
It is important to understand that the accuracy of this information is limited to the
accuracy of the models on which it is based. However, the information still provides an
indication of the areas of the MDB that are strongly connected and those that are only
weakly or intermittently connected. The figures presented in the CSIRO study are
annual averages. Where low delivery efficiencies are reported, this indicates that either
regular losses are occurring throughout the year or the system is hydrologically
disconnected for long periods of time. 476

476

SKM, Water trade and the hydrological connectivity of surface water systems: a report to the
ACCC, 2009, p. 24.
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Table 6.2 Average annual surface water delivery efficiencies from CSIRO
Murray–Darling Basin Sustainable Yields Project under historical
climate and without development conditions 477

* as represented in river model

Figure 6.3 shows information about low flow hydrological connectivity across the
MDB. The figure shows that most of the MDB is hydrologically connected at low
flows because water flows (or does not cease to flow) at many locations across the
MDB at all times (under historic climate conditions and current river operation). The
situation is similar under predicted climate change scenarios.
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Figure 6.3 Spatial variability in cease to flow from CSIRO Sustainable Yields
Project under historical climate and current water plan operation 478
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SKM, Water trade and the hydrological connectivity of surface water systems: a report to the
ACCC, 2009, p. 25.
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The MDB covers a vast area and unregulated systems, particularly in the north of the
MDB, can stretch for hundreds of kilometres. A flood event in one part of an
unregulated river will take time to travel down the system and the event will
attenuate 479 as this occurs. For example, along the Darling River travel times can be
several weeks and flood peaks can be tracked from the upper Barwon River through to
the Lower Darling River. If a trade occurs in an unregulated system, the distance
between the buyer and seller may change the ability to extract water (e.g. the number of
days that flow is available in the flow event).
Trading zones can be used to define zones within unregulated systems that are
considered hydrologically connected. Many jurisdictions have further refined trading
zones to indicate areas within which trade can occur without third party impacts.
Queensland’s Border Rivers resource operation plan (ROP) provides a good example of
this. 480 The ROP also allows trade between zones but requires a detailed individual
assessment to ensure third party interests are managed.
Trade is currently allowed between zones where there is considered to be a continual
hydrologic connection. It is arguable that trade should also be permitted between
systems where there is only intermittent connectivity. However, a clear system or
approach to define the timing and frequency of hydrologic connection would be
required to allow the buyer to make informed decisions about the likelihood of delivery
(or risk of not receiving water). The ACCC therefore made the following
recommendations in the draft advice:
Draft recommendation (6–M):
The MDBA and Basin states should investigate the potential for trade of water access
rights along rivers that are intermittently connected. To inform this process:
• more detailed information should be established and publicly reported about
delivery losses
• arrangements for better communication between water users about options to
minimise delivery losses for such trades should be investigated.
If triggers are used to define hydrologic connectivity, these should be clearly stated,
reported against and communicated.

Draft recommendation (6–L):
The ACCC recommends that the MDBA considers requiring water resource plans to
explain the rationale behind transmission loss factors where these are applied to trades
in unregulated systems.
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The peak of the event will be a lower volume but the event will be spread over a longer duration as
it passes the downstream location.
Department of Natural Resources and Water (now DERM), Border Rivers resource operation plan,
The State of Queensland, Brisbane, 2008.
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Managing water access right characteristics and administrative processes
Water access rights in unregulated river systems

Water access rights in an unregulated river system are generally issued to water users
who extract water directly from the river. Water may be diverted to meet immediate
needs, or water users may divert water into off-stream storage for later use. The latter is
more common in northern MDB catchments where unregulated flows are event based
and pumping is opportunistic.
The specific characteristics of water access rights in unregulated rivers vary between
Basin states and the conditions applicable to various characteristics can be enforced
through a range of mechanisms. However, generally the water access rights consist of
some combination of the following:
•

location of the extraction point

•

daily extraction rate

•

timing of extractions

•

restriction rules

•

maximum extraction volume

•

storage volume

•

purpose of use. 481

SKM describes these components as follows:
The daily extraction rate is the maximum volume that a water right holder can divert
from the river in any given day. It may not be specified on a water licence and it is
rarely metered. However, there are often physical constraints on individual water users
such as their pumping capacity, size of their off-stream storage, the area they are
irrigating or the availability of water in the waterway.
The timing of extractions may also be restricted to a particular season. For example, in
Victoria a distinction is made between annual licences and winterfill licences. The
holder of a winterfill licence is only able to divert water during specified months
(usually May to November) and will often store water in an on-stream or off-stream
dam for use over summer.
A water access right may be restricted or constrained by flow conditions. A common
constraint is a cease-to-pump rule which does not allow water users to divert water
when the flow at a given point in the waterway falls below a specified threshold. In the
southern areas of the Murray Darling Basin the cease-to-pump rule is most likely to be a
response to low flow conditions. However, in the northern region where the availability
of water is restricted to flooding events, pumping periods are announced.
There may also be conditions placed on a water access right that allow the management
of extractions across the catchment when there is not enough flow to meet the
requirements of all users. These conditions, restrictions or rostering rules, may limit the
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SKM, Water trade between water sources—water trade involving farm dams and unregulated
catchments: a report to the ACCC, 2009, p. 4.
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daily extraction rate of all users, they may restrict the days on which individual users
can divert water or they may restrict some users from diverting any water during
specified ranges of flow.
The maximum extraction volume is the maximum volume of water that can be
diverted over a period of time, such as a year or winterfill period. The maximum
divertible volume may be determined by the number of days in which pumping is
possible and the daily extraction rate.
… some water users may construct an off-stream storage. This allows them to divert
water when it is available and store it until it is needed, either in a different season or a
subsequent year. In some cases the volume of the off-stream storage may be specified
on the licence. On-stream storages are also used, with the storage constructed across a
waterway. These storages capture water during the wetter months and is extracted from
the dam when required…
The reliability of a water access right and the average annual volume of water available
to the water user will depend on their maximum extraction volume, the daily extraction
rate, restrictions on extractions (such as the cease-to-pump rule), available water
(determined by location) and their ability to store water. In an unregulated system, the
combination of all characteristics contributes to the reliability. 482

Obtaining a licence to extract water from a waterway at a particular location is
generally separated from the water access right. For example, in the Australian Capital
Territory both a water allocation and a licence must be held to take water. Water access
rights tend to provide a maximum annual volume, with restrictions under certain
circumstances. SKM continues:
A daily extraction rate is specified for water users in the ACT and Victoria. In
Queensland, diversion conditions may include the rate at which the water may be taken.
The maximum daily extraction rate is commonly linked to the infrastructure used to
extract the water and water extractions tend not to be metered on a daily basis.
Experience in NSW found that maximum daily pumping rates can be difficult to
determine and monitor, particularly in catchments with a variable flow regime. 483

While water access rights are specified (with various characteristics as described
above), the reliability and priority of water access rights in unregulated systems varies
considerably. The water access right in an unregulated system does not guarantee a
share of the resource but rather the ability to pump up to a certain volume over a given
time period and at a certain pumping rate. Depending on how an unregulated system is
managed, an upstream water user pumping water may impact on the reliability of
downstream users.
Rules for trade within unregulated systems are generally not as clearly stipulated as
rules for regulated systems, or in some cases are not in place at all. Although there has
been an increase in water trading within and between regulated systems, there is
comparatively little trade in unregulated systems.
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This is partly to do with a lack of clearly defined excludable 484 property rights. It is also
related to the nature of unregulated systems where flow from one location to another
cannot be controlled through infrastructure and, instead, diversions are opportunistic
when passing flows are adequate. Further, there are limited numbers of users on some
streams and limited unbundling of water access rights in unregulated systems. Finally,
the information required to manage trade in unregulated catchments may not be
available and transaction costs may be high.
For successful markets to develop in unregulated systems, clearly defined property
rights are required. The ACCC considers that property rights in unregulated systems are
currently not generally clearly defined or excludable, and this will continue to limit
trade options. Administrative processes for trade are likely to be simpler once property
rights are more clearly defined and the ACCC’s position paper set out a proposed
framework for doing so. 485
Note that floodplain harvesting (‘the collection, extraction or impoundment of water
flowing across floodplains’ 486 ) occurs along some unregulated rivers, specifically in the
northern MDB. While floodplain harvesting has previously been unlicensed, this is in
the process of changing. 487 Floodplain harvesting rights are currently not tradeable.
Trading zones

As with trade in regulated systems (see section 6.1), trading zones provide a
mechanism to reduce the administrative requirements associated with trade in
unregulated catchments. Rather than develop water trading rules that require each
individual trade to be assessed, trading zones can be established in which trades can
easily occur.
It should be noted that trading zones exist already in some unregulated systems in the
MDB.
The management rules within each trading zone need to be established to ensure that
water trades do not have unacceptable third party impacts. Arguably, if the
management rules adequately protect against inappropriate third party impacts prior to
trade, they should continue to work during trade.
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A good is excludable if the benefits generated from the good can be confined to those willing to
pay for the provision of the good.
Trade in unregulated systems was discussed in section 6.2, Water trading rules – position paper.
Appendix 8 of the position paper presents an example of trade management in unregulated systems.
It presents an extract from a report prepared to the ACCC by Sinclair Knight Merz: Water Trade
Between Water Sources –Water Trade Involving Farm Dams And Unregulated Catchments,
September 2009
DWE, ‘Advice to water management committees—policy advice 3: floodplain harvesting’, viewed
17 August 2009, http://www.dwe.nsw.gov.au/water/pdf/policy_advice_3-floodplainharvesting.pdf.
DWE is developing a Floodplain Harvesting Policy to be applied state-wide to bring floodplain
harvesting activities into a statutory framework for water management under the Water
Management Act 2000 (NSW): accessed 17 August 2009,
http://www.dwe.nsw.gov.au/water/law_flood.shtml.
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Trading zones used to approve a water trade need to be defined in such a way that any
trade occurring within the zone will not result in an unacceptable third party impact.
Therefore, the following factors should be taken into consideration when defining the
trading zones: 488
•

the extent to which the geographic area is hydrologically homogeneous

•

the location of important environmental assets and major offtakes

•

the existing quantification of available water and the likelihood of
further development

•

transmission losses and local catchment inflow.

Trading zones for day-to-day operations should also take into account significant
hydrological changes and the ability to monitor streamflow at a downstream
compliance point.
Trade and the characteristics of water access rights

The level of management in unregulated systems varies substantially across the MDB.
Unregulated systems that have a high number of users, and a streamflow which does
not always meet demand, tend to have more complicated management rules and
enforcement processes. In comparison, unregulated systems with a small number of
users, or a small volume of water access rights relative to streamflow, have less formal
management rules. SKM describes it as follows:
Detailed management plans have not been developed for all unregulated catchments
across the Murray–Darling Basin and there may only be informal management of water
access entitlements in some unregulated catchments, particularly where there are few
diverters. 489

Many of the water access right characteristics described above are dependent on the
location of the extraction and can be difficult to translate between catchments. A water
access right may specify a maximum extraction volume per period (often per year)
and a (maximum) daily extraction rate for a given location. When traded to a new
location, it may not be possible to extract the same volumes at the same rate at all, or to
do so without negatively affecting existing right-holders. This is clearly the case if the
trade is from a larger stream to a small tributary. Similarly, the restrictions placed on
extractions, such as a cease-to-pump rule, are necessarily different between catchments.
As such, it is necessary to place some restrictions on trade, or adjust extraction
conditions, to ensure that any trade provides appropriate protection of third party
interests.
The ACCC considered that the level of management and complexity of trading rules for
each zone and between zones should be proportional to the level of use within that zone
and the demand for trade. In zones where competition for water is high, a complex
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management regime with clearly defined property rights and trading rules that tag the
characteristics of these rights (such as daily extraction rates) may be appropriate.
However, a complex management and compliance regime may not be appropriate in a
catchment with only a small number of users. Instead, it may be more appropriate to
place restrictions on trade between these smaller, less utilised areas but allow trade
subject to a detailed individual assessment (similar to the current approach in
Queensland). 490
The ACCC considered that where more sophisticated trading regimes are not in place,
the option to have a trade application individually assessed should be available, even if
this is at the applicant’s cost.
In September 2009, the Australian and New South Wales governments signed a
memorandum of understanding, primarily about water purchases by the Australian
Government. 491 One aspect of this memorandum of understanding dealt with
developing shepherding 492 protocols. The ACCC noted that this may progress the
ability to trade in unregulated systems. While some stakeholders have expressed
support for developing such measures, they also argue that other water holders should
be able to take advantage of the same shepherding opportunities. The ACCC
considered in its draft advice that any approach to shepherding that is developed should
be available to all market participants, and not just to government environmental water
holders (refer also to section 3.4).
In its draft advice, the ACCC recognised that managing unregulated river systems is
complex. Therefore, any approach to managing water trade (and the associated costs)
must be appropriate to the level of demand for trade (and the associated benefits). The
ACCC made a number of recommendations as part of the draft advice, rather than
proposing Basin Plan water trading rules to apply throughout the MDB. This is because
many of the detailed aspects of trade in unregulated rivers will best be assessed at the
water resource planning scale. The ACCC also made recommendations in its draft
advice as to how trade in unregulated rivers should be addressed in the water resource
planning process. Finally, the ACCC also made recommendations in its draft advice
about where further work is required, recognising that this will require much longer
timelines than those available in developing the ACCC’s advice.
In its draft advice, the ACCC recommended the following draft recommendations:
Draft recommendation (6–I):
Basin states should examine options for improving the clarity and excludability of water
access rights in unregulated systems. This should include an investigation of a range of
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In Queensland, a ‘long form’ application (including a fee) is submitted by the trading parties. A
detailed hydrological investigation to determine potential third party impacts is undertaken by the
department. The process involves consultation with potentially impacted parties.
NSW Government and Commonwealth of Australia, Memorandum of Understanding in relation
to water for the environmental,23 September 2009
In systems where extraction conditions are based on the flow of water at the point of extraction,
the term ‘shepherding’ is used to mean that water traded downstream is protected from
opportunistic extraction in between the seller’s and buyer’s location.
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management strategies including rostering, restrictions and options to ‘shepherd’ water
through zones, while recognising that different management approaches may be better
suited to different stream types.

Draft recommendation (6–J):
Where the likely benefits outweigh the likely administrative costs, trading zones should
be established for unregulated rivers, defining areas within which trade can occur
without detailed assessment. Trading rules should be expressed with reference to these
trading zones. Trading zones should consider:
•

that hydrology should be homogeneous within the zone

•

the location of important environmental assets and major offtakes

•

the existing volume of available water and likelihood of further development

•

transmission losses and local catchment inflow.

Draft recommendation (6–K):
The MDBA should consider requiring water resource plans to provide for the
assessment of individual trades between zones on a case-by-case basis, in unregulated
systems where trading zones (and related trading rules) have not been established.

6.2.2. Summary of submissions
While NIC supports the concepts outlined by the ACCC, its submission emphasised
that it does not support these concepts becoming water trading rules:
NIC supports the general principles outlined by the ACCC in respect of trade within
unregulated systems and between unregulated and regulated systems. That is, we do not
support such arrangements being part of the trading rules but that significant further
work is necessary before such trade could be supported.
NIC notes that the commonwealth and NSW have established a taskforce to develop
shepherding rules in that state. On this point, NIC registers its strong position that water
entitlements held by environmental agencies (including the Commonwealth
Environmental Water Holder) should be treated no differently than any other
entitlements. That is, any rules developed for environmental water use, including
shepherding, should also be available to other participants in the market. 493

The AWBA submitted:
The AWBA would welcome opportunity for a more structured trading market in
unregulated systems. Currently many owners of unregulated licences are uncertain of
the rights associated with allocation and permanent trade of their entitlement...[The
AWBA has] some concerns associated with “shepherding” water through zones. 494
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CICL submitted in relation to specifying trading zones in unregulated systems where
the benefits outweigh the costs:
CICL remains to be convinced that Government’s knowledge of our unregulated
systems is sufficiently advanced to do the cost benefit analysis that is indicated and that
a lot of work and greater consultation is needed before such trading should be
permitted. 495

VFF submitted:
Generally in Victoria, trade within unregulated systems is restricted to downstream
trade, must be ‘back trade’ and all trade requires a 20% reduction in Volume for
environmental purposes. However, trading rules can vary depending on local
circumstances and risks to specific unregulated systems.
VFF supports a further clarified model of trade within unregulated systems.
The VVF believe that rules for trade within unregulated systems should not be so rigid
and not be applied in such a blanket manner. The trade rules for unregulated systems
should demonstrate some flexibility in application, as characteristics of each system
vary quite greatly. For example, some unregulated systems have a much greater
capacity to deliver water upstream, and other[s] do not. There should be trade upstream
where possible. 496

GVIA’s submission was also generally supportive of further developing options for
improving the clarity and excludability of water access rights in unregulated systems,
but warned:
…that developing an equitable trading system on unregulated streams is extremely
difficult. FVIA would suggest that the Basin States look at ways of utilising/amending
NSW supplementary water sharing plan / trading rules as one possible method of
facilitating trade in unregulated systems. 497

GVIA went on to note:
GVIA is wary of any case-by-case assessments as this can lead to inconsistent
assessment of applications. GVIA would have to much more closely assess guidelines
prior to providing full support for this recommendation. 498

In relation to investigating the potential for trade of water access rights along rivers that
are intermittently connected, GVIA submitted:
While GVIA would support further investigation, it believes this may be an example
where the costs involved in investigating and developing an equitable system may
outweigh the benefits, primarily because of the complexities involved, and the
likelihood of minimal demand. 499
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CICL, draft advice submission, p. 3.
VFF, draft advice submission, p. 16.
GVIA, draft advice submission, p. 17.
GVIA, draft advice submission, p. 18.
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Water trading rules: Final advice—March 2010

185

6.2.3. Discussion
Stakeholders supported the concept of developing opportunities for trade in unregulated
systems. However, stakeholders noted that managing trade in unregulated systems may
be complex and costly to administer. The ACCC agrees that the likely benefits of
introducing a trading system in unregulated rivers must outweigh the costs in
establishing and maintaining the system.
GVIA raised concerns over assessing trade on a case-by-case basis as this may lead to
inconsistent assessment of trade applications. While the ACCC agrees that this may be
a potential problem, there can still be guidelines in place to structure these individual
assessments and reduce the risk of inconsistencies. In addition, in systems where a
complex trading system is not a cost effective possibility, allowing case-by-case trade
assessments provides an opportunity for water to move to its highest value use. The
assessment would still require that appropriate protection of third party interests is
provided. It is also possible that a higher processing fee would be charged by trade
approval authorities to cover the cost of such individualised assessments.
The ACCC’s draft recommendations, which suggest examining options for managing
trade in unregulated systems, were supported by stakeholders. The ACCC
recommendations on trade in unregulated systems have not changed in substance from
the draft advice, except to clarify the role of Basin States and water resource plans in
implementing recommendation 6–J.
Recommendation 6–J, which outlines the use of trading zones in unregulated systems,
has been divided into two parts. Firstly, it is suggested that Basin states explore the
costs and benefits of implementing trading zones in unregulated systems. Secondly,
where trading zones are in place in an unregulated system, the ACCC has
recommended that water resource plans require the boundaries of these trading zones to
be based on the listed considerations, namely:
•

hydrology should be homogeneous within the zone

•

the location of important environmental assets and major off-takes

•

the existing volume of available water and likelihood of further
development

•

transmission losses and local catchment inflow.

6.2.4. ACCC advice
Recommendation (6–I)

The ACCC recommends that Basin states should examine options for improving the
clarity and excludability of water access rights in unregulated systems. This should
include an investigation of a range of management strategies, including rostering,
restrictions and options to ‘shepherd’ water through zones, while recognising that
different management approaches may be better suited to different stream types.
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Recommendation (6–J) *(part ii only)

(i) The ACCC recommends that where the likely benefits outweigh the likely
administrative costs, trading zones should be established by Basin states for
unregulated rivers, defining areas within which trade can occur without detailed
assessment. Trading rules should be expressed with reference to these trading zones.
(ii) The ACCC recommends that the MDBA considers requiring water resource plans
to ensure trading zones in unregulated systems—where they exist—are based on the
following:
•

hydrology should be homogeneous within the zone

•

the location of important environmental assets and major off-takes

•

the existing volume of available water and likelihood of further
development

•

transmission losses and local catchment inflow.

Recommendation (6–K)*

The ACCC recommends that the MDBA considers requiring water resource plans to
provide for the assessment of individual trades between zones on a case-by-case basis
in unregulated systems where trading zones (and related trading rules) have not been
established.

Recommendation (6–L)*

The ACCC recommends that the MDBA considers requiring water resource plans to
explain the rationale behind transmission loss factors where these are applied to trades
in unregulated systems.

Recommendation (6–M)

The MDBA and Basin states should investigate the potential for trade of water access
rights along rivers that are intermittently connected. To inform this process:
•

more detailed information should be established and publicly reported
about delivery losses

•

arrangements for better communication between water users about
options to minimise delivery losses for such trades should be
investigated.

If triggers are used to define hydrologic connectivity, these should be clearly stated,
reported against and communicated.
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6.3.

Trade between regulated and unregulated systems

6.3.1. Background
The characteristics of water access rights in unregulated systems differ substantially
from those in regulated systems in their reliability and timing of access to water.
In its draft advice, the ACCC suggested that options for increasing trade between
regulated and unregulated rivers should be further explored. However, the ACCC
acknowledged that many of the issues raised about trade within unregulated systems
may need to be addressed before trade between unregulated and regulated systems can
be considered.
Where the hydrology and nature of water access rights in a system allows it, the ACCC
draft advice supported the use of overlapping regulated and unregulated trading zones
to manage natural flow events and storage releases concurrently along the one river.
This allows both unregulated and regulated products to be available in the one reach.
While this has been successfully applied in northern parts of the MDB, it may not be
appropriate in other parts of the MDB.
The difficulty is that where an unregulated trading zone has limited opportunities for
trade within the unregulated system (e.g. because of the small volume of water access
rights or small numbers of water users), opportunities for further development of trade
are limited. Therefore, opportunities to sell water access rights and move water to a
higher value use may also be limited. However, despite the potential benefits of
expanding these limited opportunities for trade, the traded volumes of water and
number of trades may often not justify the use of a complex trading system allowing
trade with the downstream regulated zones. The ACCC recognised in its draft advice
that it is likely that more complex processes to manage trade may only be viable where
there is a high demand for such trades and where such trades are for large volumes of
water.
The ACCC position paper raised a number of options for managing trade between
regulated and unregulated systems. The position paper canvassed options such as
tagging extraction conditions from the unregulated system to the regulated system or
crediting inflows from the unregulated system to storage associated with a regulated
water access right.
In its draft advice, the ACCC considered that there may be circumstances under which
an exchange rate could be an appropriate substitute for more sophisticated measures,
and exchange rates should be considered as an option (albeit in an evolving market
context) in any further investigations of managing trade between regulated and
unregulated water resources. The difficulties and potential risks of using exchange rates
for trade in regulated river systems were discussed in section 6.1. In the case of
regulated river systems, the market is highly developed and a significant amount of
trade occurs. As such, more complex administrative processes are feasible and justified
to ensure that third party interests are appropriately protected.
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However, in an unregulated river system, exchange rates may be appropriate where:
•

there is relatively low demand for trade

•

the risk to other users has been assessed and is limited by capping the
volume tradeable through exchange rates

•

the exchange rate is calculated conservatively

•

the likely benefits from increased development well exceed the potential
negative impacts.

This would need to be assessed on an individual catchment basis and implemented with
appropriate protections in place for third party interests. Where trade occurred from an
unregulated to a regulated system, consideration of third party interests would need to
include consideration of the impacts on storage levels.
The ACCC draft advice noted that the most appropriate method to assess trade between
specific unregulated and regulated trading zones is likely to be the water resource
planning process. The ACCC did not suggest that trade between the different types of
water source should always be possible; rather, the ACCC recommended further
investigations and indicated conditions that should be fulfilled before such trade occurs.
Unless property rights in unregulated systems are unbundled from land, and water
access rights take the form of water access entitlements with an associated water
allocation, the ACCC recommends that only ‘permanent’ trade should be permitted
between regulated and unregulated water sources. As water access rights for
unregulated systems are typically based on opportunistic pumping, it would be difficult
to convert these into a water allocation in the regulated system on a seasonal basis. This
would be further complicated if considering a ‘temporary’ trade of part of the
unregulated system water access right.
Therefore, the ACCC made the following recommendations in its draft advice:
Draft recommendation (6–N):
The ACCC recommends that trade of water access rights from an unregulated to a
regulated trading zone (or vice versa) should not be allowed until:
•

property rights are clearly defined and unbundled from land within the
unregulated catchment

•

it has been demonstrated that third party interests will be appropriately
protected

•

a range of alternative approaches to managing such trade have been assessed..

Draft recommendation (6–O):
The ACCC recommends that further options to manage trade between unregulated and
regulated systems should be considered by the MDBA and Basin states. The conditions
for such trade may vary between catchments. Options such as tagging extraction
conditions from the unregulated system to the regulated system, or crediting inflows
from the unregulated system to storage associated with a regulated water access right
should be considered. Where the market is thin in the unregulated system, the ability to
use exchange rates to manage trade should be investigated to assess what conditions are
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required to ensure third party impacts are appropriately protected. The appropriateness
of different methods to manage trade between unregulated and regulated systems would
need to be assessed for individual catchments.

6.3.2. Summary of submissions
As noted in section 6.2.2, NIC’s submission supported the concepts outlined by the
ACCC, but emphasised that it does not support these becoming trading rules:
NIC supports the general principles outlined by the ACCC in respect of trade within
unregulated systems and between unregulated and regulated systems. That is, we do not
support such arrangements being part of the trading rules but that significant further
work is necessary before such trade could be supported. 500

The ABA supported the development of trade from regulated to unregulated trading
zones, however submitted:
…it should not be allowed until [the] issues indentified are resolved to provide a
successful market for general trade in unregulated systems. 501

CICL considered:
…that in identifying the range of conditions that would have to be met, the ACCC has
highlighted that such trade is potentially fraught with difficulties and that the
complexities of examining them should not be underestimated. Again, CICL remains to
be convinced that such trade should be permitted. 502

The AWBA submitted, in response to recommendation 6–N:
The AWBA strongly agrees with this recommendation and has significant concerns in
respect of the potential for third party impacts.
…For example allowing allocation from unregulated licences to be available for trade in
the regulated system may significantly distort the temporary market. Such uncertainties
and potential impacts to supply may also impinge on the development of new water
products such as forward contracts, options etc. 503

GVIA supported recommendation 6–N relating to trade between regulated and
unregulated systems:
..while it [GVIA] cannot completely rule-out a future trading environment crossing
these two water source classes, it recognises that there are considerable hurdles that
would need to be overcome.
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However, in response to recommendation 6–O, GVIA submitted:
…considerable difficulties would have to be overcome prior to the introduction of an
equitable system. 504

VFF stated:
The overall rule supported by VFF is that no trade should occur between unregulated
and regulated [systems] that has the potential to have adverse impacts on current users
and the environment. 505

6.3.3. Discussion
Stakeholders expressed concerns over allowing trade between regulated and
unregulated systems. These concerns focussed primarily around the importance of
ensuring that third party interests are appropriately protected.
The ACCC acknowledges stakeholder’s reluctance to have trade between regulated
systems and unregulated systems until adequate processes are in place to ensure other
water access right holders are appropriately protected. The ACCC notes (in
recommendation 6–N) the conditions that it recommends must be met prior to such
trade occurring. It is likely that these conditions will not be satisfied in a number of
catchments, and thus the ACCC considers that trade between unregulated and regulated
systems should not be permitted in these areas. However, constructing the
recommendation to outline conditions that must be met, rather than ruling out such
trade, allows new approaches to managing trade to develop during the life of the Basin
Plan.
The ACCC recommendations on trade between regulated and unregulated systems
were generally supported by stakeholders and have not changed. The recommendations
provide for such trade to occur, but only once a series of conditions have been
adequately met—including appropriate protection of third party interests. The
recommendations also acknowledge the significant scope for innovative approaches to
managing such trade that the MDBA and Basin states may wish to consider.
While the intent of recommendation 6–N remains unchanged, it has been highlighted as
a recommendation for the MDBA to consider including as a water resource plan
requirement.
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GVIA, draft advice submission, p. 18.
VFF, draft advice submission, pp. 16-17.
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6.3.4. ACCC advice
Recommendation (6–N)*

The ACCC recommends that the MDBA considers requiring water resource plans to
ensure that trade of water access rights from an unregulated to a regulated trading
zone (or vice versa) should not be allowed until:
•

property rights are clearly defined and unbundled from land within the
unregulated catchment

•

it has been demonstrated that third party interests will be appropriately
protected

•

a range of alternative approaches to managing such trade have been assessed
(see recommendation 6–O below).

Recommendation (6–O)

The ACCC recommends that further options to manage trade between unregulated and
regulated systems should be considered by the MDBA and Basin states. The
conditions for such trade may vary between catchments. Options such as tagging
extraction conditions from the unregulated system to the regulated system, or crediting
inflows from the unregulated system to storage associated with a regulated water
access right should be considered. Where the market is thin in the unregulated system,
the ability to use exchange rates to manage trade should be investigated to assess what
conditions are required to ensure third party impacts are appropriately protected. The
appropriateness of different methods to manage trade between unregulated and
regulated systems would need to be assessed for individual catchments.

6.4.

Trade in groundwater systems

6.4.1. Background
Groundwater in Australia is currently managed both at a state-wide scale (through the
application of state-wide policies) and at the more detailed local scale. 506 Groundwater
is located in aquifers which can be classified as either confined or unconfined. 507

506

507
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NWC, ‘Australian water resources 2005—groundwater management plans’, viewed 14 August
2009,
http://www.water.gov.au/WaterAvailability/Watermanagement/Groundwatermanagementplans/ind
ex.aspx?Menu=Level1_3_4_2.
There are two categories of aquifer: confined and unconfined. Confined aquifers are permeable
rock layers that are confined by relatively impermeable layers of rock or soil that limit groundwater
movement and are thus under pressure. An unconfined aquifer is an aquifer that is not confined by
an impervious layer (or whose upper water surface is at atmospheric pressure). In the one location,
there may be layers of confined aquifers under an unconfined aquifer.
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The relatively high reliability of most groundwater access rights provides an attractive
alternative or supplement for surface water users. Additionally, groundwater supplies
are less influenced by climate variability than surface water due to their storage
capacity and various sources of recharge. 508
The current annual volume of groundwater extracted across the MDB is estimated to
total 1832 GL 509 and is rising. 510 This will soon reach the total estimated sustainable
yield (2356 GL) 511 for the entire MDB. Extraction already exceeds sustainable yield in
approximately 15 percent of groundwater areas. 512 However, the actual total
groundwater usage is difficult to ascertain as the majority of major groundwater users
are unmetered. 513
Access to groundwater is rationed through a system of water access rights. These rights
usually denote an entitlement to take a specified maximum volume of water per annum.
A groundwater access right may also incorporate additional groundwater extraction
conditions such as a maximum daily pump rate and / or bore depth. In other cases these
extraction conditions are governed by associated use approvals or works licences
(which may also include an annual use limit).
The ACCC position paper identified one of the limitations for trade in groundwater
systems as the need for a process of defining water access rights that are both
excludable 514 and which result in minimal third party impacts. Greater transparency for
water access rights may be provided by ensuring that groundwater access entitlements
are defined as a share of the groundwater resource which is subject to a SDL as
determined in the Basin Plan. Under these conditions, allocations made to groundwater
entitlements would be more transparent and the volume extracted by any one user
should not, generally speaking, impact on supply to other users.
Currently, groundwater aquifers in the MDB are divided into groundwater management
units (GMUs) or otherwise included in unincorporated areas. The GMUs are primarily
based on density of usage and jurisdictional boundaries, while unincorporated areas
make up remaining areas. GMUs are often further divided into smaller management
areas on the basis of water availability, water use and aquifer characteristics including
depth, thickness and salinity.
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T Goesch, S Hone and P Gooday, ‘Groundwater management: issues affecting the efficient
allocation of groundwater’, Australian commodities, 14(1), ABARE, March 2007.
This estimate excludes extraction from confined aquifers of the Great Artesian Basin and some
areas outside management units, and hence extraction may be up to 25 per cent higher (2290 GL).
CSIRO, Water availability in the Murray–Darling Basin: a report to the Australian Government
from the CSIRO Murray–Darling Basin Sustainable Yields Project, October 2008, p. 47
Connected Water website, accessed 19 August 2009,
http://www.connectedwater.gov.au/water_policy/streamflow_depletion.html. Note that this figure
is an aggregate across the entire MDB.
T Goesch, S Hone and P Gooday, ‘Groundwater management: issues affecting the efficient
allocation of groundwater’, Australian commodities, 14(1), ABARE, March 2007, p. 204.
The NWC reports that, as of 2006, only 20 to 40 percent of major groundwater users were metered.
A good is excludable if the benefits generated from the good can be confined to those willing to
pay for the provision of the good.
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As part of the Basin Plan development, water resource plan areas are being defined.
The ACCC noted that this process is still underway and there has been no finalised
definition of water resource plan areas. Once defined, each water resource plan area
may be managed as a number of separate areas, potentially each with separate SDLs
(these areas were referred to as SDL units in the draft advice). It is likely that the
current GMU boundaries will guide the development of groundwater SDL units within
each water resource plan area in the Basin Plan. 515 Again, the ACCC noted that this
process has not yet been decided and will be finalised through the MDBA’s
development of the Basin Plan.
Like the current GMUs, the SDL units may be divided into smaller management areas
on the basis of local aquifer characteristics. It is likely that these smaller management
areas would be developed at a state level.
At present groundwater trades are usually assessed on an individual basis and usually
restricted to within the same management zone or aquifer, and assessed against the
potential for negative third party impacts. Potential impacts on third party interests
from groundwater trade are described in box 6.4.
Box 6.4 Groundwater and the potential for third party impacts
The location, volume and rate of pumping are all important when determining potential
impacts on other users. Groundwater is extracted by drilling a bore into the aquifer. As
groundwater is pumped from the bore, there is a resulting decline in groundwater levels
surrounding the bore. This is referred to as the ‘drawdown cone’ or ‘cone of
depression’. The shape of the drawdown cone, and the distance of influence, will
depend on a range of factors including the nature of the aquifer (e.g. the porosity), the
volume extracted and the extraction rate.
The figures below show the potential impact a new bore could have on surface water
users and neighbouring bores. In figure (a), the drawdown cone from a new bore
extends to influence streamflow in a nearby creek. As the water table surrounding the
creek is lowered, the water in the creek will seep into the groundwater until the levels
re-equalise. This loss of streamflow to groundwater may impact on surface water users
or in stream environmental water requirements.
In figure (b), the drawdown cone from the new bore impacts on potential pumping from
neighbouring bores. The closest neighbouring bore is no longer reaching the water table
and would therefore be unable to extract water. The other neighbouring bore, while still
submerged in water, has a lower available drawdown, which reduces the volume and
rate of water extraction. This principle also applies to groundwater-dependent
ecosystems in the landscape which rely upon access to the water table through their tree
root systems.

515
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Section 22(1) item 2, of the Act specifies that WRP areas identified in the Basin Plan must, as far
as possible, be aligned with the areas provided for in or under the relevant water management law
in that State.
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Groundwater drawdown: (a) potential impact on surface water users; and (b) potential impact on
neighbouring bores.

The ACCC’s draft advice stated that groundwater trade should be allowed within
groundwater trading zones. Clearly defined zones will be necessary to provide clarity
and transparency as to where and how groundwater trades can occur. The ACCC
considered that groundwater trading zones should be established so that trade can
occur, with minimal assessment, within each trading zone. A groundwater trading zone
should reflect the physical realities of water movement and supply within that zone. In
other words, factors such as significant hydrogeological variation which results in
lower connectivity between two locations, and intensity of groundwater use or
variations in groundwater quality, may provide logical trading zone boundaries.
As SDL units have not yet been defined, it is difficult for the ACCC to make
recommendations on whether these zones represent appropriate ‘trading zones’, or
whether trade between zones is appropriate. As already stated, the ACCC draft advice
considered that groundwater trading zones should be established so that trade can
occur, with minimal assessment, within each trading zone. The precise definition of
groundwater trading zones is a matter more appropriately managed through the
development of water resource plans. As such, the ACCC draft advice did not
recommend a Basin Plan water trading rule that requires the setting of groundwater
trading zones.
Trade between groundwater trading zones can have further complexities. In particular,
assessing degrees of connectivity between trading zones, levels of capacity and local
usage. A brief summary of these issues follows.
Connectivity

The term connectivity can be defined and used in different ways. The ACCC considers
hydraulic connectivity (that is the level of connection between groundwater resources)
to describe the ability of groundwater or pressure impacts to be transferred between two
locations or trading zones. This connection would eventually enable water levels
between two zones to reach equilibrium. The time it takes for the effects of
groundwater extraction to be observed a certain distance within or between,
hydraulically connected trading zones is known as the ‘lag time.’ This typically
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describes the time taken for a change in water levels (for example due to groundwater
extraction) to impact existing groundwater users or the environment.
In the draft advice the ACCC considered that ‘trade should be permitted within
appropriately set groundwater trading zones and between groundwater trading zones
that are highly or moderately hydraulically connected, provided certain conditions are
met.’ 516 High hydraulic connectivity implies that the impacts of extraction are observed
relatively quickly, while low hydraulic connectivity implies the impacts will take a
longer time (e.g. decades) to be observed at another location.
Accordingly, the ACCC put forward the following draft rule advice (6–P):
The ACCC recommends that the Basin Plan water trading rules should provide that
trade of water access rights should be permitted within appropriately set groundwater
trading zones, and should not be permitted between groundwater zones that have low, or
no, hydraulic connectivity.

Further, the ACCC also made the following draft recommendation (6–R):
The ACCC recommends that the MDBA consider requiring water resource plans to
include definitions of groundwater trading zones and the levels of hydraulic connection
within and between those zones.

Capacity and local usage concerns

Capacity and local usage concerns relate to two different aspects:
•

the volume of water access rights on issue relative to the specified SDL
(i.e. the remaining capacity to issue additional water access rights within
the SDL unit)

•

the local extraction capacity in a particular trading zone, which is
determined by the potential for interference to existing groundwater
users.

These two aspects are now discussed in turn.
Groundwater trade and SDLs

In light of the ongoing development of the Basin Plan and SDLs, the ACCC draft
advice highlighted the importance of establishing SDLs in a manner that will allow
trade between zones that are highly (or moderately) hydraulically connected. Any
localised extraction limits within trading zones can then be managed through a separate
process to the SDL (as the SDL will most likely be established for the entire SDL unit
based on the recharge to the resource as a whole).
Where two highly (or moderately) hydraulically connected groundwater trading zones
are subject to the same SDL (i.e. they are in the same SDL unit), trade would be
possible between the zones without exceeding the SDL (providing allocation

516
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Even if the two trading zones are highly (or moderately) connected, they may be in different SDL
units or aquifers.
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announcements or water availability apply equally for both zones, or extraction
conditions are tagged as part of the trade process). This remains the case even if the
trading zones are overallocated, because trade will not exacerbate overallocation.
However any trade would also need to be assessed against local extraction limits (see
below).
However, where two hydraulically connected groundwater trading zones are subject to
different SDLs, these SDLs would need to be adjusted to reflect any trades between the
two zones, for example, by debiting the SDL in the origin zone and crediting the SDL
in the destination zone. If this adjustment is not possible and trade is permitted, there
will be negative impacts on other users in the destination zone, especially if the
destination zone is fully allocated or overallocated. In this instance, the ACCC
considered that where the trading zones are connected, adjusting SDLs to reflect trades
should be possible to avoid creating an artificial barrier to trade. If SDLs cannot be
adjusted to reflect trade, trade should not be permitted where the destination trading
zone is fully allocated or overallocated.
Groundwater trade and local extraction capacity

The ACCC considered in its draft advice that local extraction capacity limits should be
managed through a separate process to the SDL. There may be reliability impacts at
certain times within a particular trading zone if extraction within that zone exceeds a
certain volume. While total groundwater storage volumes between two hydraulically
connected zones may equilibrate over time, the increased extraction rate in a particular
zone, due to the trade, may impact on the immediate pumping capacity of other users in
the zone.
Local drawdown impacts from increased extraction in a particular trading zone may
require a limit on extraction for that particular trading zone, administered separately to
any SDL that would also apply. Therefore while trade could occur within the SDL unit
without impacting on the overall extraction from the area, extraction limits (for
example, an annual use limit and / or maximum daily pump rate) set to control local
drawdown impacts may reasonably restrict trade.
The management and impacts of groundwater trade can also be influenced by the extent
to which water access rights and extraction rights (relating to the annual use limit and /
or maximum daily pump rate) have been unbundled.
Where unbundling has not occurred—that is, where water access rights and
extraction rights (relating to the annual use limit and maximum daily pump rate) remain
tied—the trade of the water access right must consider not only SDLs, but also
potential local extraction limits. In this situation, the ACCC considered that trade
should only be permitted between zones where the water access right is moving to a
trading zone where there is spare extraction capacity under the local extraction limit
(providing, as discussed above, the criteria of connectivity is met). If a trading zone
cannot accommodate additional extraction rates, trade should not be permitted into that
zone. This effectively means that in zones where the groundwater extraction is in
excess of the zone’s local extraction limit, trading into that zone should be prevented
(refer to example (a) in Box 6.5 for an example of trade in a system that has not been
unbundled).
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Where unbundling (or partial unbundling) has occurred, the potential for trade is
increased. As the ACCC draft advice noted, it is feasible that groundwater access rights
could be separated from extraction rights (i.e. rights relating to the annual use limit and
maximum daily pump rate). Under this scenario, similar to that discussed above,
extraction for each zone would be limited to ensure that local extraction limits are not
exceeded and third party interests are appropriately protected. However local extraction
limits could be managed via separate extraction rights rather than limiting the trade of
water access rights. This would allow for a situation where water access rights can be
bought and sold without affecting extraction rights in a particular area (refer to Box 6.5
example (b) for an example of trade in an unbundled system). The advantage of partial
unbundling is that users could manage their groundwater reliability without
significantly impacting on third party interests. The ACCC acknowledged in its draft
advice that it may remain necessary in some situations to assess any proposed change
in extraction rights on a case-by-case basis, as is currently the case for issuing new
extraction rights.
Box 6.5 Trade between groundwater zones

Example (a) – where unbundling has not occurred
Consider two highly connected trading zones, zone 1 and zone 2. The two zones
comprise an SDL unit with a single SDL of 2000ML, but local extraction limits are
capped at 1200ML for each zone. At the time of trade, zone 1 has 1200ML of water
access rights on issue (and is therefore at the local extraction limit), while zone 2 has
600ML of water access rights on issue (and is therefore at 50 per cent of the local
extraction limit). Taken together, the SDL unit is not yet fully allocated. 517 Under this
scenario, trade could only occur within zones, or from zone 1 to zone 2. The total
volume that zone 2 could purchase from zone 1 would be 600 ML (so as not to exceed
the zone 2 local extraction limit). In this scenario, new water access rights of up to 200
ML could also be issued in zone 2 without exceeding the SDL applicable to the two
zones (or the local extraction limit for zone 2).
Consider where there are 1600ML of water access rights on issue in zone 1, instead of
1200ML; while there remains 600ML of water access rights on issue in zone 2. In this
case, the SDL unit as a whole would be overallocated (as the SDL is 2000ML). In this
situation, trade could still occur from zone 1 to zone 2 as the trade would not be
exacerbating overallocation and zone 2 is under its extraction limit. However, no new
water access rights could be issued in zone 1 or in zone 2 as the SDL unit as a whole is
overallocated.
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Recall that a water resource plan area is considered overallocated if, with full development of water
access rights in relation to the water resources of the area, the total volume of water available to be
extracted by the holders of water access rights at a given time exceeds the environmentally
sustainable level of take for those water resources. See s.4 of the Act and section 2.2.3 of this
advice.

Water trading rules: Final advice—March 2010

Example (b) – where unbundling (or partial unbundling) has occurred
Continuing the example from above, a water user in zone 1 may hold a groundwater
access right in the form of a water access entitlement with a nominal volume of 100ML
and an extraction right of 100ML. Over the past few years, the water access entitlement
has yielded only 50 per cent allocation (or 50ML). In a bundled system, the water user
would be unable to purchase from zone 2 to improve their reliability as their zone (zone
1) is already at its local extraction limit. If partial unbundling occurs, the water user
could purchase an additional 100ML water access entitlement from zone 2 (as well as
zone 1) and so have 200ML of entitlement in total, while retaining an extraction right
of 100ML. If allocations remain at 50 per cent, the water user would be able to extract
the full water allocation volume. However, if allocations rise above 50 per cent, the
water user would still only be able to extract 100 ML of water at that location unless
they secured additional extraction right.
Summary

Regardless of whether unbundling occurs or not, the ACCC’s draft advice considered
that a number of criteria should be met before trade is permitted between groundwater
trading zones. These criteria were reflected in the draft advice’s recommendations.
Draft recommendation (6–Q):
The ACCC recommends that the MDBA considers requiring water resource plans to
ensure that trade of water access rights is not permitted between highly or moderately
connected groundwater trading zones unless the following can be demonstrated:
•

lag times are clearly understood

•

where the zones have separate SDLs, accounting for trades can occur between
the SDLs of the two zones

•

water access rights in the two zones have substantially similar extraction
conditions, or a tagging approach is in place

•

where unbundling has not occurred, local extraction issues have been
considered and extraction capacity is available in the destination zone and third
party interests are appropriately protected.

While the existence of a Basin state border may necessitate different trading zones, it
should not (in isolation) limit trade between these two zones.

Draft recommendation (6–S):
The ACCC recommends that that Basin states consider unbundling water access rights
from extraction rights (or partial unbundling) within a trading zone. Impacts on
neighbouring bores and surface water users could be assessed as part of the extraction
right assessment process, rather than as part of a water access right trade assessment.

6.4.2. Summary of submissions
Submissions received on trade in groundwater systems generally agreed with the
ACCC’s draft advice.
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The AWBA supported all of the ACCC’s draft rules and recommendations on trade in
groundwater. 518
The ACF supported the ACCC’s draft rule advice 6–P submitting:
ACF agrees with the ACCC that trade in groundwater resources or between
groundwater and surface water should not be allowed where there is low or no hydraulic
connectivity. 519

GVIA was generally in favour of the ACCC’s draft advice but noted that ‘in many
cases the level of knowledge on hydraulic connection is far from perfect’ making the
recommendation to include definitions of groundwater trading zones in water resource
plans challenging. 520
NIC submitted that:
NIC concurs with the advice that would allow groundwater trade to occur within trading
zones defined by hydraulic connectivity. 521

CICL submitted that:
…groundwater trade should be permitted within appropriately set trading zones but not
at all where there is a low or no connectivity . . . 522

Similarly the ABA agreed that ‘water access rights should be tradeable within
appropriate set groundwater trading zones’ and agreed with ‘recommendations
concerning further consideration by MDBA of issues relating to the trading of ground
water.’ 523
The VFF submitted:
Groundwater is traded within Victoria. Groundwater in Victoria is managed by
Groundwater Management Areas, and if deemed stressed, Permissible Consumptive
Volumes (PCV) are applied which determine..[the] total allocation for an aquifer.
In relation to ‘third party impacts’ this is addressed at the ‘works’ level as Rural Water
Authorities are required to determine if bore locations are appropriate and if the position
will have effects on neighbouring bores. 524

The ACCC draft advice recommended that Basin states consider unbundling water
access rights from extraction rights (or ‘partial unbundling’) within a trading zone. In
regard to this, GVIA submitted:
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AWBA, draft advice submission, p. 19
ACF, draft advice submission, p. 3
GVIA, draft advice submission, p. 20.
NIC, draft advice submission, p.5.
CICL, draft advice submission, p. 4.
ABA, draft advice submission, p. 3.
VFF, draft advice submission, p.17.
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While this may be a possibility, GVIA would not be supportive of such a move until all
possible implications had been considered and assessed. 525

6.4.3. Discussion
Stakeholders agreed that Basin Plan water trading rules should provide that trade of
water access rights be permitted within appropriately set groundwater trading zones,
and should not be permitted between groundwater zones that have low, or no, hydraulic
connectivity. Similarly, the recommendations put forward by the ACCC were generally
supported in the submissions.
The ACCC acknowledges GVIA’s submission which raised concerns over the level of
available knowledge on hydraulic connections and thus the ability for water resource
plans to properly define groundwater trading zones. As noted in the draft advice, the
ACCC considers that the precise definition of groundwater trading zones is a matter
more appropriately managed through the development of WRPs. While knowledge of
groundwater systems may be less than perfect, WRPs can still be developed and
defined using the best knowledge available. In highly or moderately connected systems
where groundwater trade may be permissible, the criteria which must be demonstrated
will ensure there is a reasonable degree of knowledge about the hydraulic connectivity
between and within groundwater trading zones. Further, as the ACCC has made these
recommendations in regard to the content of WRPs, any decisions for a particular WRP
area would also be subject to the community consultation involved in establishing the
WRP itself.
6.4.4. ACCC advice
Rule advice (6–P)

The Basin Plan water trading rules should provide that trade of tradeable water access
rights should be permitted within appropriately set groundwater trading zones, and
should not be permitted between groundwater zones that have low, or no, hydraulic
connectivity.

525

GVIA, draft advice submission, p.20.
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Recommendation (6–Q)*

The ACCC recommends that the MDBA considers requiring water resource plans to
ensure that trade of water access rights is not permitted between highly or moderately
connected groundwater trading zones unless the following can be demonstrated:
•

lag times are clearly understood

•

where the zones have separate SDLs, accounting for trades can occur
between the SDLs of the two zones

•

water access rights in the two zones have substantially similar
extraction conditions, or a tagging approach is in place

•

where unbundling has not occurred, local extraction issues have been
considered and extraction capacity is available in the destination zone
and third party interests are appropriately protected.

While the existence of a Basin state border may necessitate different trading zones, it
should not (in isolation) limit trade between these two zones.

Recommendation (6–R)*

The ACCC recommends that the MDBA considers requiring water resource plans to
include definitions of groundwater trading zones and the levels of hydraulic
connection within and between those zones.

Recommendation (6–S)

The ACCC recommends that Basin states consider unbundling groundwater access
rights from extraction rights (or ‘partial unbundling’) within a groundwater trading
zone. Impacts on neighbouring bores and surface water users could be assessed as part
of the extraction right assessment process, rather than as part of a water access right
trade assessment.

6.5.

Trade between groundwater and surface water

6.5.1. Background
Groundwater and surface water resources are often interconnected systems.
Approximately half of the additional groundwater volume still available in the MDB (at
sustainable levels) is located in groundwater systems that are connected to surface
water systems. The MDB Sustainable Yields Project estimates that current groundwater
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extraction will lead to a reduction of 447 GL/yr in streamflow across the MDB. 526
Similarly, surface water extractions can impact groundwater levels and availability. If
surface water trade occurs out of an area, the recharge component of surface water
extractions will in turn reduce, adversely impacting groundwater users. An increase in
on-farm efficiency may cause a similar impact on groundwater users.
Thus, understanding connectivity between groundwater and surface water resources is
an important element in assessing the viability of trade between these two sources. In
particular, defining levels of high, moderate and low connectivity between groundwater
and surface water systems can be complex. There is no standard guideline for
classifying the connectivity of surface water and groundwater systems. However, the
NWC is currently involved in developing methods to quantify the level of connectivity
between these two water system types. 527 High connectivity could be defined as where
the impacts of groundwater extraction on surface water (and vice versa) occur within a
short timeframe, such as a single irrigation season, while moderate connectivity may
show impacts over a greater period of time, such as a few years.
COAG has endorsed the concept that, in areas where groundwater and surface water
are highly connected, they should be managed together. Furthermore, one of the NWI
objectives is the ‘recognition of the connectivity between surface and groundwater
resources and connected systems managed as a single resource’. 528
To date, there have been a number of different approaches across the MDB to
managing both groundwater and surface water systems, and trade between these system
types. New South Wales legislation prohibits trade between surface water and
groundwater systems. In systems where there is a significant base flow, Queensland
legislation has rules that integrate base flow and groundwater management. 529 The
Victorian white paper Our Water Our Future states that where there is a high degree of
connectivity, trading rules will be developed for trade between surface water and
groundwater systems. 530 These rules have not yet been specified. In South Australia,
there have been trades from the River Murray (surface water) to Barossa Valley for
artificial recharge (or ‘managed aquifer recharge’), however, this water is extracted
from surface water rather than extracted as groundwater and is termed ‘imported
water.’ 531 In highly connected systems, the Australian Capital Territory defines all
water access rights as surface water rights but a proportion of these rights can be
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CSIRO, Water availability in the Murray–Darling Basin: a report to the Australian Government
from the CSIRO Murray–Darling Basin Sustainable Yields Project, October 2008, p. 47.
NWC, Interconnection of surface water and groundwater systems—river losses from
losing/disconnected streams—NSW, viewed November 2009.
Intergovernmental agreement on the National Water Initiative, cl 23(x),
http://www.nwc.gov.au/resources/documents/Intergovernmental-Agreement-on-a-national-waterinitiative.pdf.
I Fullagar, Workshop Proceedings: Rivers and Aquifers: Towards conjunctive water management,
Bureau of Rural Sciences, Adelaide, 2004. Note base flow refers to the portion of stream flow that
comes from groundwater and not runoff.
Victorian Government, Securing our water future together: our water our future, White Paper,
2004, p. 24.
I Fullagar, Workshop Proceedings: Rivers and Aquifers: Towards conjunctive water management,
Bureau of Rural Sciences, Adelaide, 2004
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accessed by extracting groundwater. The groundwater and surface water systems are
thus managed conjunctively, and trade is allowed between the sources (but only in
these circumstances). 532
As groundwater and surface water systems are co-dependent, and extraction from one
system impacts, over time, on the other, accounting between the two systems becomes
complex. As the NWC commented, managing groundwater and surface water without
an understanding of their connectedness has led in the past to ‘the same water being
recorded twice . . .[which] has contributed to the overallocation of water resources.’ 533
One option to ensure such ‘double accounting’ does not occur due to a trade is to
manage the groundwater and surface water resources as a single resource. However,
current research in the Upper Ovens Valley indicates that managing groundwater and
surface water as a single water access right can be as administratively complex as
continuing to operate under two separate licences. 534 The ACCC draft advice also noted
the MDBA issues paper Development of Sustainable Diversion Limits for the MurrayDarling Basin indicated that distinct SDLs would be set for groundwater and surface
water systems, even in areas where surface water and groundwater are highly
connected. 535
Another difficulty in managing trade between surface water and groundwater is that, in
the majority of situations, the characteristics of groundwater (such as reliability and
extraction conditions) differ markedly from those of surface water. Any approach
would also need to consider changes in evaporative and evapotranspirative losses due
to the change in location of extraction and to the change in the water table level due to
changes in groundwater use itself. 536
An exchange rate to convert one product to another is not possible without the risk of
negative and ongoing third party impacts of the kind set out in sections 6.1.1 and 6.1.3
(in relation to trade between regulated surface water systems). A tagged trade, on the
other hand, is also problematic as there is no ability to control the timing of flows
between the two resources. This means that, even with the same extraction conditions
applying to both surface and groundwater, there is likely to be some impact on the
resources and other users.
Accordingly, the ACCC draft advice recommended that trade where there is a high
connectivity should be possible where certain criteria are met—such as integrated
WRPs, a solid understanding of the nature of lag times, appropriate protection for third
party interests and necessary accounting and compliance arrangements are in place.
The ACCC’s recommendation also allowed for the potential for trade to be investigated
532
533

534
535

536
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Stuart Chapman (DECCEW), pers comm., 07 November 2009.
NWC, Groundwater-surface water connectivity, http://www.nwc.gov.au/www/html/178groundwater-surface-water-connectivity.asp?intSiteID=1 Viewed November 2009.
ACCC, Water trading rules—draft advice, December 2009, p. 183.
MDBA, Development of Sustainable Diversion Limits for the Murray–Darling Basin, issues paper,
p. 35. Refer to chapter 2 of this publication for a more detailed discussion on SDLs and the
implications for water trading.
If the bore is a certain distance from a stream, and the point of extraction changes, the losses to
evaporation and evapotranspiration will change. This will depend on the distance the bore is from
the stream, and also the groundwater level.
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where there is moderate connectivity, recognising the scope for future knowledge
development in groundwater and surface water interactions.
The ACCC draft advice considered that, as a prerequisite for any trade between highly
or moderately connected groundwater and surface water, integrated WRPs must be
developed, including arrangements to mitigate the risk of double accounting of the
surface water and groundwater in those systems. The risks associated with trade
between groundwater and surface water also need to be clearly identified, particularly
in relation to the effects of time lag.
A trade from surface water to groundwater will increase the drawdown of
groundwater—and thus, depending on lag times—may reduce the levels of
groundwater available to maintain surface water flow in a dry season. This impact
needs to be considered in the integrated WRPs and specific trading rules and extraction
conditions may need to be adjusted appropriately. The ACCC recommended in its draft
advice that these issues would be best applied through WRPs.
Accordingly, in its draft advice, the ACCC made the following draft
recommendation (6–U):
The ACCC recommends that the MDBA considers requiring water resource plans to
only permit trade of water access rights between highly or moderately connected surface
water and ground water systems when it can be demonstrated that:
•

lag times are clearly understood

•

WRPs are integrated and specifically consider the relationship between the two
water systems

•

there is a process to ensure no double accounting of surface and groundwater

•

accounting for trades can occur between the SDLs of the two systems

•

water access rights in the two systems have substantially similar extraction
conditions, or a tagging approach is in place

•

third party interests are appropriately protected.

The ACCC notes that meeting the above criteria will be more difficult—and therefore
trade less likely to be permitted—in relation to moderately connected surface water and
groundwater systems..

Further the draft advice stated that the ACCC did not consider trade between surface
water and groundwater feasible while providing appropriate protection for third party
interests, if there is low or no connectivity between these two system types. The ACCC
considered that this position would be appropriate throughout the MDB—that is
regardless of the particular characteristics of the surface and groundwater systems
under consideration.
Thus, the ACCC made draft rule advice (6–T):
The Basin Plan water trading rules should provide that trade between surface water and
groundwater systems with a low level of connectivity (or that are not connected) is
prohibited.

The ACCC draft advice also noted that the proposed rules and recommendations for
trade between groundwater and surface water related only to the ‘permanent’ trade of
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water access rights. Managing ‘temporary’ or water allocation trades would be
increasingly complicated, especially in the case of trade to unregulated surface water
systems where unbundling has not occurred. Lag times also pose an added complexity
for managing water allocation trade and ensuring there is no double accounting.
6.5.2. Summary of submissions
Submissions on trade between groundwater and surface water were generally in favour
of the ACCC draft advice.
The AWBA and ACF noted their agreement with the ACCC draft rule advice and
recommendation. 537
NIC also agreed submitting that:
NIC concurs with the advice that trade between groundwater and surface water systems
with low or no connectivity be prohibited. We also note the criteria listed in
Recommendation 6-U that would be needed to allow trade in highly or moderately
connected systems to occur, but in our submission there should be significantly more
discussion, research and consultation before such trade is allowed. 538

The ABA submitted:
ABA agrees that trade between surface water and ground water with low connectivity should
not occur and trade between high or moderately connected surface and ground water systems
must first comply with recommended protective measures. 539

The South Australian Government submitted:
South Australia supports rule advice 6-P. Any connectivity of connections between
surface water and ground water should be scientifically established. The term “low” in
relation to the degree of connectivity would need to be defined on an aquifer basis.540

CICL submitted:
…trade between connected surface water and groundwater systems be permitted only if
a number of broader conditions are met with…CICL would agree. 541

GVIA did not support trade between groundwater and surface water systems,
submitting:
GIVA does not support trade between surface and groundwater systems at this present
time. GVIA notes the ACCC’s position, but does not believe that there is sufficient
understanding of connectivity issues to support any trade at this present time…the level
of knowledge on connectivity is inadequate at this stage to allow such trade to occur.542

537
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AWBA, draft advice submission, p.20, ACF, draft advice submission, p. 3.
NIC, draft advice submission, p.5.
ABA, draft advice submission, p. 3.
South Australian Government, draft advice submission, p.3.
CICL, draft advice submission, p.4.
GVIA, draft advice submission, p.7.
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Similarly, the VFF submitted:
The VFF does not support trade between groundwater and surface water systems. 543

6.5.3. Discussion
Stakeholder submissions were all in agreement with the ACCC draft advice that there
should be a Basin Plan water trading rule prohibiting trade between surface water and
groundwater systems with a low level of connectivity (or that are not connected).
The ACCC acknowledges the South Australian Government’s submission regarding the
definition of low connectivity and agrees that this should be science–based and
assessed on an aquifer basis. The definition of WRP areas in the Basin Plan may also
provide some guidance. The ACCC’s rule advice 6–T remains unchanged.
A number of submissions considered that trade between groundwater and surface water
systems should not be possible based on current knowledge. NIC acknowledged the
criteria listed in the ACCC’s draft recommendation on trade between groundwater and
surface water, but considered that further discussion and research is still required. The
ACCC considers that the water resource planning process itself requires community
consultation. In addition, the criteria listed in the draft advice require a demonstrated
understanding of the interactions between the two water source types. Therefore, the
ACCC remains of the view that it is appropriate to allow for trade between surface
water and groundwater so long as certain conditions are in place, including appropriate
protection of third party interests.
It is worth emphasising that the ACCC’s recommendation is that ‘trade should only be
permitted’ where these criteria are met, and that for some WRP areas, these conditions
may not be met or a Basin state may nevertheless elect not to introduce such trade.
6.5.4. ACCC advice
Rule advice (6–T)

The Basin Plan water trading rules should provide that trade between surface water
and groundwater systems with a low level of connectivity (or that are not connected)
is prohibited.

543

VFF, draft advice submission, p.18.
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Recommendation (6–U)*

The ACCC recommends that the MDBA considers requiring water resource plans to
only permit trade of tradeable water access rights between highly or moderately
connected surface water and ground water systems when it can be demonstrated that:
•

lag times are clearly understood

•

WRPs are integrated and specifically consider the relationship between
the two water systems

•

there is a process to ensure no double accounting of surface and ground
water

•

accounting for trades can occur between the SDLs of the two systems

•

water access rights in the two systems have substantially similar
extraction conditions, or a tagging approach is in place

•

third party interests are appropriately protected.

The ACCC notes that meeting the above criteria will be more difficult—and therefore
trade less likely to be permitted—in relation to moderately connected surface water
and ground water systems.

6.6.

Farm dam trade

6.6.1. Background
Where farm dams have a licensed water access right associated with them, trade of the
water access right is conceptually possible from one physical storage to another, or to a
nearby surface water system (i.e. a stream). The following section begins by discussing
the definition of farm dams, continues with a discussion of how trade of water access
rights between farm dams could be managed and finishes with a discussion of trade
from farm dams to surface water.
Definition of a farm dam

The definition of a ‘farm dam’ varies across the MDB. Farm dams, for the purposes of
the following discussion, are private dams that are used to intercept catchment runoff
that would otherwise have contributed to streamflow (or recharge to aquifers), rather
than dams that are filled using extractive water access rights to other surface or
groundwater resources. Farm dam water access rights are sometimes referred to as a
harvestable right. However, this discussion does not include floodplain harvesting. 544
The term ‘farm dam’ can be used to encompass both on-stream and off-stream storages.
The distinction between an on-stream and off-stream storage depends on the definition

544
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Refer to section 3.5 for a brief discussion of floodplain harvesting.
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of the watercourse itself. It is difficult to provide a definition of ‘farm dam’ that will
apply consistently across all Basin states as legislation, terminology and hydrology
vary significantly across the MDB. However, in the context of the ACCC’s advice, a
farm dam refers to a private dam that:
•

intercepts catchment runoff

•

is not filled using extractive water access rights from other water
resources

•

is not located on a registered or defined watercourse

The ACCC also recognises that there are significant difficulties in defining the water
access right associated with a farm dam. There is no clear definition of the
characteristics of a farm dam water access right. Basin states use different approaches
to define a farm dam water access right and which portions of this right should be
tradeable. Conceptually, the characteristics of the right could be defined as the:
•

location of the farm dam

•

size of the farm dam

•

purpose for which the farm dam is used

•

volume of water harvested by the farm dam

•

timing of when the farm dams can harvest water. 545

It is difficult to directly measure the volume of water harvested by farm dams.
However, a number of studies have estimated the volume of water harvested by all
farm dams in a given catchment. 546 The volume of water captured by the farm dam is
one of the most important characteristics of the water access right as it determines the
impact of the farm dam on the environment and other water users.
The volume of water captured by the farm dam depends on the following factors:
•

Capacity of the farm dam—The capacity or volume of a farm dam will
influence the volume of water it can harvest. The larger the capacity of
the farm dam, the more water it will be able to capture.

•

Catchment runoff—The volume of catchment runoff will vary
depending on the location of a farm dam (including the location within
the same catchment). In a given catchment, the availability of catchment
runoff can be approximated by the catchment area of the farm dam.
However, soil type, gradient and other factors will also play a role. A

545
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SKM, Water trade between water sources—water trade involving farm dams and unregulated
catchments: a report to the ACCC, 2009, p. 26.
For example, P Jordan, C Wiesenfeld, P Hill, R Morden, and F Chiew, ‘An Assessment of the
Future Impact of Farm Dams on Runoff in the Murray-Darling Basin’, Proceedings of Water Down
Under, Adelaide, 2008; pp 1618-1629..
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farm dam with a relatively large upstream catchment will be able to
harvest more water than a dam with a small catchment area.
•

Extractions from a farm dam—A farm dam will only capture runoff
when there is spare capacity. Therefore, the more water that is extracted
from the farm dam, the more water it is able to harvest. Extractions from
farm dams are generally not metered and can vary considerably between
individual users. 547

•

Evaporation and seepage from a farm dam—As with extractions from
the dam, evaporation and seepage rates will influence the volume a dam
can harvest by reducing the existing volume in storage and creating
spare capacity. The volume of evaporation from the farm dam will
depend on the rate of evaporation in the region (and this varies
considerably across the MDB) and the surface area of the farm dam.
Seepage will vary depending on the dam construction and local soil
types. 548

Where trades are currently permitted, if the seller wishes to keep their dam (often for
stock and domestic purposes), a portion of the traded volume is withheld to cover
evaporative losses and seepage (from having a larger than necessary dam to meet stock
and domestic purposes). This is assessed on an individual basis.
It is also difficult to control when farm dams harvest water. Until it is full, a farm dam
will capture all catchment runoff that it intercepts. Farm dams intercept the first
catchment flows after summer, thereby extending the period of time over which the
waterway could be experiencing dry conditions. However, it is possible to install
bypasses on farm dams and divert runoff through or around the dam.
Trade of water access rights between farm dams

Prior to trade of farm dam water access rights being permitted, it is essential that the
relevant property rights are defined 549 and there is a cap on the construction of new
dams. As an example, many farm dams are used for stock and domestic purposes, and
the construction of new dams for this purpose is not limited in most jurisdictions.
Therefore, it would not be feasible to enable trade of these particular water access
rights. A discussion of stock and domestic rights, including those sourced from farm
dams, is provided in section 3.5. This section focuses on licensed farm dams used for
commercial and irrigation purposes.
The ACCC draft advice considered that only farm dams that are on the same drainage
path can be considered physically connected. Downstream trade on the same drainage
path is theoretically possible while still providing appropriate protection for third party
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L Lowe and R. Nathan, ‘Consideration of uncertainty in the estimation of farm dam impacts’,
Water Down Under 2008, Adelaide, Engineers Australia and the International Centre of Excellence
in Water Resources Management, 2008.
SKM, Water trade between water sources—water trade involving farm dams and unregulated
catchments: a report to the ACCC, 2009, p. 27.
Refer to section 2.2.1 for a discussion of defining property rights to support the water market.
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interests. However, the trade of farm dam water access rights within a wider area would
require further consideration to ensure that the volume of water harvested remains the
same and that there were no adverse impacts on other individual users due to the
location of the new (or expanded) farm dam.
The ACCC position paper considered that trading zones could be used to define areas
with similar evaporation, seepage and harvesting conditions. Assuming that the
catchment area of the new and old farm dam is similar, trade within the zone should be
possible. However, a trade to a new drainage path, even if within the same zone, would
effectively require cancelling and reissuing a water access right in the new location.
This would require spare development capacity in the new location (to allow for the
new water access right) based on an assessment of existing downstream farm dams and
their harvesting conditions.
In the draft advice, the ACCC considered that farm dams constructed with low flow
bypass structures (allowing low flows to pass around the storage) should be considered
differently as their impact on downstream users is very different. If there is a low flow
bypass on the existing farm dam, it should, arguably, also be a requirement for the new
farm dam where trade between them occurs.
The ACCC therefore made the following draft recommendation (6–V):
The ACCC recommends that the MDBA consider requiring water resource plans to
provide that—where a WRP permits trade of farm dam water access rights—
applications should be assessed on an individual basis and the following conditions
should be met before trade is approved:
•

the farm dam water access right is licensed

•

the new location is in the same catchment as the original farm dam (to ensure
similar characteristics)

•

the size of the (current or proposed) dams is comparable

•

the catchment areas (or inflow volume) of the two dam locations are similar in
size

•

third party interests are appropriately protected at the new location, and
potentially impacted parties are consulted.

Once a water access right for a farm dam is traded, decommissioning is the only way to
ensure that the farm dam no longer harvests catchment runoff and provides an easy way
to assess compliance. However, a landowner may wish to retain the dam itself for stock
and domestic use (and this use may not require a licence). In this case, if the size of the
farm dam was within the range acceptable for domestic and stock purposes, no action
should be required. If this is not the case, the ACCC considered it may be reasonable
to:
•

reduce the size of the existing farm dam

•

place a bypass on the existing farm dam or

Water trading rules: Final advice—March 2010

211

•

reduce the size of the new farm dam. 550

Trade of water access rights between farm dams and surface water

There have been limited cases of trade between farm dam water access rights and
surface water systems. Many of the issues discussed in relation to farm dam trade also
apply to trade of water access rights between farm dams and surface water.
The characteristics of water access rights in unregulated systems 551 differ considerably
from those of a farm dam. This complicates water trade between unregulated systems
and farm dams as it is difficult to make adjustments required to generate a comparable
water access right. The differences include the fact that the annual volume of
extractions made by farm dams are not reliably known, nor are they restricted to a
maximum daily extraction rate and the timing of their extractions may differ
considerably from extractions from an unregulated system.
The ACCC has a number of concerns regarding trade between farm dams and surface
water systems. Fundamentally, the two water access rights are distinctly different in
reliability and pumping (extraction) conditions. It is therefore difficult to appropriately
protect third party interests if such trades are permitted. In addition, due to the
catchment characteristics of farm dams and their intermittent connectivity to defined
watercourses, it is difficult to ensure that any water traded is available at the new
location. These concerns are relevant for trade to or from both unregulated and
regulated surface water systems.
It is possible that new information will become available following the commencement
of the Basin Plan (for example, better modelling of individual farm dams, metering,
property rights definition and ‘shepherding’ arrangements). The ACCC structured its
recommendations in the draft advice to make room for this new information. The
approach taken was to recommend that trade between farm dams and surface water
should not be permitted unless certain prerequisites are met. The ACCC did not
anticipate that these can be fulfilled in the immediate future.
Therefore, the ACCC made the following draft recommendation (6–W):
The ACCC recommends that the MDBA consider requiring WRPs to only enable trade
between farm dams and surface water systems if it can be demonstrated that:

550
551

212

•

the hydrological connectivity between the two specific locations and water
sources is well understood

•

the nominal volume, timing and reliability of supply in the destination mimics
that in the origin

•

water access rights in the two systems have substantially similar extraction
conditions, or a tagging approach is in place

ACCC, Water trading rules—position paper, September 2009, p. 173.
Note that the discussion here focuses on unregulated systems rather than regulated systems. There
are a number of reasons for this decision. Firstly, farm dams are more prevalent in upper
catchments, which tend to be associated with unregulated rivers. Secondly, the announced
allocation for regulated systems, along with the storage location relevant to any dam site, make it
difficult to see how trade to a regulated system would occur.
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•

third party interests are appropriately protected at the new location, and
potentially impacted parties are consulted.

•

an assessment has been made to determine the maximum volume that can
move between farm dams and surface water systems while providing
appropriate protection for third party interests

•

such trade will not jeopardise the provision of planned (or ‘rules-based’)
environmental water.

6.6.2. Summary of submissions
The ACCC received only two submissions on these issues.
GVIA submitted:
GVIA would not support the trade of farm dam rights at this stage, as the “Basic Right”
provisions in NSW would have to be altered; otherwise “double-dipping” would occur.
Even if this issue was overcome, there would be very considerable monitoring and
compliance issues. 552

For similar reasons, GVIA submitted that they do not support trade between farm dams
and surface water.
The VFF submitted:
VFF maintains its position. Trade should be allowed between farm dams and regulated
water systems subject to no third party impacts. 553

6.6.3. Discussion
Only two stakeholder submissions canvassed trade of farm dams. VFF was supportive
of trade, while GVIA had concerns.
GVIA raised concerns about the ‘basic right’ 554 provision in NSW. The ACCC draft
advice discussed stock and domestic water use in detail in section 3.5. Unlicensed stock
and domestic water rights are generally are not currently inherently tradeable. In most
states, farm dams of less than a set volume (for example, 5ML in Victoria and less than
10% of the harvestable volume in NSW) are considered to be for stock and domestic
purposes. The ACCC notes that its recommendations are not intended to apply to such
farm dam water access rights. In addition, if trade of a water access right associated
with a farm dam occurs, and the landowner wishes to retain the dam for stock and
domestic purposes, this is considered in the conditions for trade outlined by the
ACCC’s recommendations.

552
553
554

GVIA, draft advice submission, p.21.
VFF, draft advice submission, p. 19.
These rights may be referred to as basic landholder rights (New South Wales), private rights
(Victoria) or other rights to take water (Queensland and South Australia). Refer to section 3.5.1
of this advice.
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GVIA also raised concerns regarding compliance and monitoring. The ACCC
acknowledges this concern and agrees that compliance and monitoring of farm dams is
challenging. However, the ACCC does not believe that trade will exacerbate these
issues. Indeed, it is likely that where a trade is approved, the seller and buyer will both
be subject to increased scrutiny. The ACCC addressed the issue of metering in section
3.11.
The ACCC has also added an additional criterion that should be met prior to a farm
dam trade being approved. A volume of water access right must be retained by the
seller to account for evaporation, seepage or stock and domestic use at the original farm
dam site if the storage is to remain. This will help to ensure that a farm dam trade does
not result in a net increase in the amount of water harvested and the consequent
negative impacts on other right holders and the environment.
The ACCC recommends that where a trade is possible, the extraction conditions of the
two products should be substantially similar or a tagging approach should be used. In
the case of a farm dam, it may be that the extraction conditions are based on the time of
water capture in the dam, rather than the timing of extraction from the storage. The
intent here is that the product remains similar in the new location in order to maintain
appropriate third party protection. Where it is not possible to maintain a similar
product, the ACCC considered it more appropriate that a buyer purchases the water
they need from the source where they wish to use that water access right.
In response to the VFF’s concerns, the ACCC notes that its rule advice is phrased to
ensure that where trade of farm dams (or trade between farm dams and surface water) is
permitted, there are conditions in place to ensure there is appropriate protection of third
party interests. As the ACCC has made these recommendations in regard to the content
of WRPs, provisions governing such trade within a particular WRP area would be
subject to the community consultation involved in establishing the WRP itself. This
will help ensure that third party interests are appropriately protected. The ACCC
recommendation also requires that, even when the WRPs allow these types of trade,
potentially impacted individuals must be consulted before a particular trade is
approved. This recognises that there may be site specific issues for a particular farm
dam trade (for example, farm dams downstream of the new location).
While the ACCC advice regarding farm dams is predominantly the same as that
presented in the draft advice, an additional criterion has been added to each of the
recommendations to ensure that the volume traded is adjusted to account for any
remaining storage at the original farm dam location.
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6.6.4. ACCC advice
Recommendation (6–V)*

The ACCC recommends that the MDBA considers requiring water resource plans to
provide that—where a water resource plan permits trade of farm dam water access
rights—applications must be assessed on an individual basis and the following
conditions met before such a trade is approved:
•

the farm dam water access right is licensed

•

the new location is in the same catchment as the original farm dam (to
ensure similar characteristics)

•

the size of the (current or proposed) dams is comparable

•

the catchment areas (or inflow volume) of the two dam locations are
similar in size

•

the volume traded is reduced to account for any ongoing storage losses
or use at the original location (e.g. evaporation, seepage or stock and
domestic use)

•

third party interests are appropriately protected at the new location, and
potentially impacted parties are consulted.

Recommendation (6–W)*

The ACCC recommends that the MDBA considers requiring water resource plans to
only enable trade between farm dams and surface water systems if it can be
demonstrated that:
•

the hydrological connectivity between the two specific locations and
water sources is well understood

•

the nominal volume, timing and reliability of supply in the destination
mimics that in the origin

•

water access rights in the two systems have substantially similar
extraction conditions, or a tagging approach is in place

•

where trade is from a farm dam, the volume traded is reduced to
account for any ongoing storage losses or use at the original location
(e.g. evaporation, seepage or stock and domestic use)

•

third party interests are appropriately protected at the new location, and
potentially impacted parties are consulted

•

an assessment has been made to determine the maximum volume that
can move between farm dams and surface water systems while
providing appropriate protection for third party interests

•

such trade will not jeopardise the provision of planned (or ‘rulesbased’) environmental water.
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7.

Water delivery rights

The Act states that a ‘water delivery right means a right to have water delivered by an
infrastructure operator’.555 Given this definition, water delivery rights could exist:
•

within the irrigation networks of IIOs

•

more generally, in areas serviced by the water service infrastructure of
an infrastructure operator.

As such, water delivery rights could potentially include implied delivery rights for
private diverters within a river system or implied delivery rights between surface water
sources. However, at this stage, the ACCC has not considered such rights and has
instead focused its analysis on water delivery rights against IIOs in relation to irrigation
networks 556 and on the significance of impediments to the trade of water delivery rights
held against IIOs. The ACCC notes that, where water is not delivered through irrigation
networks, delivery rights are not typically in place and capacity constraints tend to be
managed through trading rules rather than water delivery rights.
In addition to relevant provisions in the Act, state legislation and the former MDB
Agreement, provisions about water delivery rights are also contained in the water
market rules. The water market rules relate to the transformation of irrigation rights
against an IIO into a water access entitlement held by someone other than the IIO. 557
Under the water market rules, an IIO must provide details of the contractual terms and
conditions of an irrigator’s delivery right within 20 business days if that irrigator
requires the continuation of that delivery right after transformation.558
The ACCC considers that two broad issues are relevant to a discussion of water
delivery rights:
•

the clear specification of water delivery rights (separately from irrigation
rights or water access rights) and the definition of those rights

•

the arrangements for the trade of water delivery rights.

Although interrelated, given that specification and separation of water delivery rights
are to some extent precursors to facilitating trade of water delivery rights, it is
appropriate to consider these two areas separately.

555
556
557

558
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See section 4 of the Act.
This would exclude private river diverters.
These provisions are discussed in ACCC, A guide to the water market rules 2009 and water
delivery contracts, June 2009, chapter 6.
Water market rules 2009, part 4.
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7.1.

Specific and separate water delivery rights

7.1.1. Background
Water delivery rights can take a number of forms:
•

rights supported by legislation, such as Victorian delivery shares (which
are a right to delivery in an irrigation area)

•

explicit delivery entitlements issued by an IIO (such as a MIL or WMI
delivery entitlement)

•

other contractual arrangements in place with an infrastructure operator.

Furthermore, the way water delivery rights are defined can vary between operators. The
simplest definition of a water delivery right would be an annual volumetric (ML)
limit—for example, an irrigator may have a right to have 200 ML delivered in any
given year. This approach to water delivery rights would be more common in
unconstrained systems where water delivery rights are not needed to manage
congestion.
Alternatively, a water delivery right may be defined according to both a quantity of
water and the time over which that water may be delivered, such as a certain share of
the capacity in the network, an amount of water in a certain time or a maximum
pumping rate. For example, GMW defines its infrastructure access charge for water
delivery in units of ML/day. 559 This type of water delivery right may be more likely in
a constrained network where the delivery right is used to manage capacity.
Water delivery rights may also be defined with reference to a particular part of an IIO’s
network (as opposed to the network generally) or even to a particular property.
In many cases, water delivery rights remain bundled with either water access rights or
irrigation rights (i.e. there is no water delivery right defined independently of the
volume of an irrigation or water access right). For example, a person may have a
contractual relationship with an IIO that incorporates their entitlement to water under
an irrigation right as well as their right to delivery against the IIO. Similarly, where a
statutory water access right is held directly by a person, their right to delivery from an
IIO may be defined with reference to the volume of that water access right. Under the
schedule E protocol on access, exit and termination fees made under the former MDB
Agreement, 560 delivery entitlements were to be clearly specified and unbundled from
water entitlements, and recognised through a separate, explicit delivery entitlement. 561
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GMW, 2009–10 Rates and Charges, http://www.gmwater.com.au/downloads/2009_2010_RATES_AND_CHARGES.pdf, viewed on 2 March 2010.
Section 239N of the Act provides that such protocols are to continue to have effect as if references
in the protocol were references to protocols made under the new Agreement.
MDB Agreement, schedule E protocol on access, exit and termination fees, cl. 6.
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Separately and clearly defined water delivery rights are able to serve a number of
functions for an IIO and for irrigators served by an IIO’s irrigation network:
•

they can be used as a basis for determining liability for annual access
fees and casual usage charges for access to the irrigation network, and
for determining termination fees when access is terminated. 562

•

separate water delivery rights may be relevant as a method for an IIO to
define the level of delivery capacity in the network and manage
congestion. The ACCC draft advice considered that, in constrained
networks, the possession of clearly defined water delivery rights may
provide IIOs with a method to allocate limited capacity to irrigators and
allow irrigators to better understand their ability to access the limited
capacity of the network. However, the ACCC noted that this was
unlikely to be an issue in unconstrained networks and even in
constrained networks may only be relevant for a limited part of the year.
The ACCC also noted that access to delivery in constrained networks
may still simply be allocated on a ‘first come first served’ basis even
where water delivery rights exist.

•

where a person has transformed their right to water under an irrigation
right under the water market rules and wishes to retain delivery, a clear
definition of water delivery rights is required to establish the person’s
right to have water delivered.

•

if water delivery rights are separately tradeable within an IIO’s area, it
would be necessary for these to be separately defined.

Overall, the ACCC considered in its draft advice that there would be significant
benefits to having clearly and separately defined water delivery rights. The ACCC
considered that the increased flexibility and certainty from explicit water delivery rights
would outweigh any administrative simplicity of having bundled rights, and would
better facilitate efficient water markets. Bundling the rights to water with the rights to
delivery means that a person who wishes to trade water access rights or irrigation rights
must also adjust their right to delivery through obtaining or terminating water delivery
rights. This could limit the ability of irrigators to trade water and will deny them the
ability to use trade to manage water access and delivery independently. The ACCC
considered that IIOs should be required to inform customer irrigators of the volume or
unit share of their water delivery rights.
The ACCC considered the application of the rule in its draft advice. In light of the
operation of the water market rules, it did not consider that specifying water delivery
rights would place an onerous additional cost burden on IIOs, and considered that the
rule should apply to all IIOs. Similarly, the ACCC did not see a need for a transition
period and considered that obligations relating to specific and separate water delivery
rights should take effect from the commencement of the Basin Plan. It considered that
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see Water Charge (Termination Fees) Rules 2009, part 3.
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there was no need to apply rules differently in relation to irrigators who have
transformed their entitlement to water under an irrigation right.
The ACCC also considered in its draft advice that, where rights to water are unbundled
from rights to delivery, it would not be appropriate that termination of the right to
delivery is required when the trade of a water access right or an irrigation right occurs.
Changes in the volume of a water delivery right must be allowed to occur separately
from changes in the amount of irrigation rights or water access rights held. Requiring
termination of access to an irrigation network upon the transformation of an irrigation
right into a tradeable water access entitlement is already prohibited under the water
market rules. The ACCC considered that requiring termination should be similarly
prevented when trade of an irrigation right or water access right occurs.
Given the above considerations, the ACCC made the following draft rule advices:
Draft rule advice (7–A):
The Basin Plan water trading rules should provide that IIOs are required to specify in
writing the following for each member or customer who holds a water delivery right
against them:
•

the volume or unit share of the member’s/customer’s access to the irrigation
network under the water delivery right

•

where they have been determined, other characteristics that could restrict trade
of that water delivery right to another person (including whether the water
delivery right can be transferred to all or only part of the IIO’s network).

Draft rule advice (7–B):
The Basin Plan water trading rules should provide that IIOs are prevented from
requiring a person to obtain, terminate or vary the volume of a water delivery right as a
result of, or condition for approval of, a trade of a water access right or an irrigation
right.

7.1.2. Summary of submissions
The VFF stated that it agreed with the ACCC’s positions about water delivery rights. 563
The AWBA stated that it agreed with the ACCC’s draft rules advice on specific and
separate water delivery rights and said in relation to rule advice 7–A and 7–B
respectively:
The AWBA agree with this rule being included in the Basin Plan. It is practice of most
IIO’s to record such water entitlements rules in their trading rules displayed on their
respective websites.
AWBA agree with this rule being included in the Basin Plan and note to some extent it
has been covered in the Water market Rules. 564
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VFF, draft advice submission, p. 19.

Water trading rules: Final advice—March 2010

219

The ABA stated that:
ABA supports the separation of water access rights to delivery rights as it helps separate
the issues relating to ownership of water and those associated with the use of water and
agree with the above recommendations. 565

However, DERM submitted that:
A ‘unit share’ of the delivery capacity of an irrigation network is unlikely to be a
meaningful specification of a complex delivery system. This draft advice is not
supported by DERM for Queensland systems. 566

MI submitted in relation to water delivery rights that:
After considerable investigation and internal policy debate we have reached the
conclusion that delivery rights are principally land-based rights and as such they are
individually unique in time and space. These rights are linked to the capacity of the
system which in turn may relate to the area serviced. Prior to embarking on any trading
system it is essential that we fully understand the nature of the right. 567

MIL submitted that:
Rules 7 and 8 are also based on that assumption that for irrigation infrastructure
operators the most logical method of operation and allocation of rights to their system
are to express rights in terms of volume or unit share of the irrigation infrastructure
operator’s system. Whilst Murray Irrigation has issued delivery entitlements to its
customers, essentially in line with ACCC’s approach, the company is not confident this
model is the most effective tool to ensure the on-going viability of commercial
irrigation infrastructure operators. This is particularly where capacity of the system may
frequently exceed the demand for service as a consequence of a lower volume being
delivered. In Murray Irrigation’s case this is likely to be a result of Government
purchase of water entitlements for environmental purposes and potentially the
sustainable diversion limit (SDL) in the Basin Plan. 568

7.1.3. Discussion
There were limited submissions in response to the ACCC’s draft advice concerning
specific and separate water delivery rights. Three submissions were generally in favour
of the proposed rule advice, while DERM opposed the ACCC’s draft rule advice in
Queensland.
Benefits of specific and separately defined water delivery rights

Having considered the submissions received, the ACCC remains of the view that there
are a number of potential benefits to having specific and separate water delivery rights,
as discussed above.
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In summary, these are:
•

providing a basis for charging

•

defining the level of delivery capacity and managing capacity in the
network

•

facilitating the definition of delivery for transformed irrigators

•

facilitating trade of water delivery rights.

The ACCC accordingly considers that it would be appropriate to make a rule advice
that IIOs must specify water delivery rights in writing for each irrigator.
Under the rule advice, IIOs could define water delivery rights as either a volume (for
example, 200 ML per year or 20 ML per month) or as some sort of unit share (for
example, 10 per cent of the capacity of a section of the network). The ACCC notes
DERM’s submission that a unit share is unlikely to be a meaningful specification of a
complex delivery system. However, the ACCC considers that a unit share could be
specified in whichever way that the IIO considered appropriate for the particular
irrigation network, or parts of their irrigation network.
The ACCC’s draft rule advice stated that a Basin Plan water trading rule should require
IIOs to specify, where determined, ‘other characteristics that could restrict trade of a
water delivery right to another person’. The ACCC notes, in that regard, the AWBA’s
submission that IIOs may record rules about the trade of water delivery rights in trading
rules available on their websites. The ACCC considers that it may be more appropriate
to have information about the restriction of trade of water delivery rights available
generally, rather than provided to each irrigator separately. This is especially true given
that the rules for trade of water delivery rights may change over time.
Accordingly the ACCC has revised its rule advice to only require the IIO, where the
water delivery right relates to a specific part of the IIO’s irrigation network, to inform
the irrigator what that part of the irrigation network is. It considers that any other
potential restrictions on trade 569 would be less likely to be inherent to the particular
water delivery right. Accordingly it considers that other restrictions on the trade of
water delivery rights would better be made available as part of the publication of
trading rules (discussed in section 9.2).
The ACCC also considers that the IIO should provide details of the contractual terms
and conditions between the IIO and the person applicable to the water delivery right.
This mirrors requirements under the water market rules.
The ACCC notes MIL’s submission that it was unsure whether a volume or unit share
approach to water delivery rights was an appropriate model for ensuring the ongoing
viability of commercial IIOs, because capacity to deliver may often exceed demand.
The ACCC considers that its proposed approach, that allows for volume or unit share,
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The ACCC notes that even where a water delivery right relates to a specific part of an irrigation
network, it may still be possible to trade it for use in another part of the same irrigation network.
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already allows flexibility for IIOs, and notes MIL’s submission that it has already
issued water delivery rights in line with the ACCC’s proposed approach.
Application of the rule

The ACCC notes that DERM submitted that it did not support the ACCC’s draft rule
advice in relation to Queensland. The ACCC does not see a reason why the benefits
listed above would not also accrue in Queensland IIO networks. As such it considers
that it would be appropriate to have the rule apply across the MDB.
The ACCC considered in its draft advice that the rule should apply to all IIOs. This was
on the basis that most IIOs would either have already defined water delivery rights or
need to at least have a method of doing so because of the water market rules, and that
IIOs would derive benefit from having specific and separately defined water delivery
rights. The ACCC continues to consider that the rule should apply to all IIOs.
In regard to the time period within which the water delivery rights must be specified in
writing to irrigators, the ACCC considered in its draft advice that the rule should take
effect from the commencement of the Basin Plan. It notes that this would only be true
to the extent that IIOs have a reasonable amount of time to consider the Basin Plan as
adopted by the minister before it commences. The ACCC also continues to consider
that the rule should apply equally to transformed irrigators.
The ACCC has also considered the scenario where a water delivery right might be
unilaterally altered by an IIO after the initial determination of water delivery rights. In
such a case, the ACCC considers that it would be appropriate that the IIO provide
notice of that change and written details to support the change. The ACCC has added to
its rule advice to this effect.
Unbundling

The ACCC’s draft advice also proposed a draft rule advice that IIOs should not be able
to require a person to obtain, terminate or vary the volume of a water delivery right as a
result of, or condition for the approval of, a trade of a water access right or an irrigation
right. Such a rule advice is necessary to properly give effect to the unbundling
processes that have taken place to date. The ACCC continues to consider that, in
unbundled water markets, it would not be appropriate that changing the volume of one
right be linked to the volume held of another right.
As noted by the AWBA, this matter is partly dealt with in the water market rules. The
ACCC considers that the rule would be a necessary complement to the water market
rules and the water charge (termination fees) rules. This is because the water market
rules apply only in the context of a person seeking to transform their entitlement to
water under an irrigation right into a water access entitlement. The water market rules
do not govern the actions of an IIO (in relation to water delivery rights) when a person
trades their right to water under an irrigation right internally or permanently transfers a
water access right to their IIO’s water access entitlement in return for a larger
entitlement to water under their irrigation right). The ACCC considers that an IIO
should not be permitted to require the person to obtain, terminate or vary the volume of
a water delivery right in these circumstances.
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Also, where a person holds a water access right (such as a water access entitlement)
rather than an irrigation right, and is located within an IIO’s network, it is important
that they are able to deal with their water access right independently of their water
delivery right against the IIO.
Accordingly the ACCC considers that it would be appropriate to make a rule advice to
the effect of its draft rule advice.
7.1.4. ACCC Advice
Rule advice (7–A)

The Basin Plan water trading rules should provide that IIOs are required to specify in
writing the following for each member or customer who holds a water delivery right
against them:
• the volume or unit share of the member’s/customer’s access to the irrigation
network under the water delivery right
• where the water delivery right relates to a specific part or parts of the IIO’s
irrigation network, the part or parts of the irrigation network that the water delivery
right relates to
• details of the contractual terms and conditions between the IIO and the person
applicable to the water delivery right.
The Basin Plan water trading rules should provide that, where a determination of a
person’s volume or unit share of water delivery right is subsequently altered by the
IIO (other than as a result of trade), the IIO must:
• provide a written notice of the change to the volume or unit share of water delivery
right for each affected water delivery right holder
• provide each affected water delivery right holder with written details to support the
change of the volume or unit share of water delivery right
as soon as possible, but in any case within one month of the change.

Rule advice (7–B)

The Basin Plan water trading rules should provide that IIOs are prevented from
requiring a person to obtain, terminate or vary the volume of a water delivery right as
a result of, or condition for approval of, a trade of a water access right or an irrigation
right.
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7.2.

Trade of water delivery rights

7.2.1. Background
In some IIO areas, water delivery rights may be tradeable subject to certain conditions.
Such conditions may include:
•

restrictions on the parties that can purchase water delivery rights

•

limitations on the areas within which water delivery rights may be
traded

•

requirements in relation to the volume of water access rights / irrigation
rights that must be held

•

other conditions.

In other areas, the trade of water delivery rights may be prohibited entirely (except
perhaps where delivery rights are traded with landholdings).
The ability to trade water delivery rights will depend on the approach taken by the
relevant IIO. However, in the schedule E protocol on access, exit and termination fees
under the MDB Agreement, Basin states have agreed that: 570
By a date no later than 30 June 2010, a delivery entitlement (and any obligations
associated with it) should be made transferable, subject to the approval of the
infrastructure operator.

The ACCC draft advice considered that the two main purposes for water delivery
rights—to provide a basis for charging annual access fees (and therefore termination
fees) and to provide a basis for managing capacity in constrained networks—may be
assisted by the ability for water delivery rights to be traded between customers /
members.
First, the ACCC considered that where a person is unable to trade water delivery rights,
they will be limited in the possible actions they can take upon sale of their water access
right or entitlement to water under an irrigation right. In comparison, where trade was
possible, a person would have increased flexibility in dealing with their water delivery
rights. In particular, in a situation where one person was seeking to increase their water
delivery right and another was seeking to decrease their water delivery right, trade
would allow both to agree on a price for the trade of the water delivery rights. 571
In contrast, where trade was prevented, one person would need to terminate, incurring a
termination fee, while the second person would need to obtain additional water delivery
570
571
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MDB Agreement, schedule E protocol on access, exit and termination fees, cl. 6(3).
It is unclear which direction the consideration may flow in such a deal as, although the gaining
irrigator would be acquiring additional delivery right, they would also be accepting a liability to
pay annual access charges and, potentially, termination fees. The ‘seller’ of a water delivery right
may therefore elect to provide some consideration to the ‘buyer’, potentially up to the value of the
applicable termination fee.
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rights from the IIO. This would essentially mean that the IIO would receive a windfall
gain (the termination fees), with no change in the volume of water delivery rights held
against it.
The ACCC also considered that there would be benefits to IIOs in assessing capacity
constraints and receiving more accurate investment signals. If the location aspects of
water delivery rights are moved or are attempted to be moved within an IIO’s network
towards particular areas and away from other areas, the IIO will better be able to see
where greater delivery of water is needed and, accordingly, where greater investment
may be needed. Conversely, where less delivery of water is needed, rationalisation may
be considered.
Trade allows the freer movement of water delivery rights and would mean that
irrigators would not have to unnecessarily retain water delivery rights, as they may be
inclined to do if required to terminate. The ACCC noted that this investment-signalling
benefit of trade in water delivery rights may be limited in certain circumstances, such
as for unconstrained networks or where water delivery rights were not directly used to
manage capacity.
While the ACCC considered that trade in water delivery rights could have benefits, it
noted in its position paper and draft advice that there may be legitimate reasons for
such trade to be restricted. The ACCC considered in its position paper and draft advice
that:
•

It would be appropriate that a water delivery right against one IIO could
not be converted into a water delivery right pertaining to another
irrigation network. Such an outcome would not make sense as the water
delivery right is related to delivery through the IIO’s infrastructure.

•

It may be necessary to restrict the trade of water delivery rights within
an IIO network to reflect legitimate capacity constraints, such as where a
part of the network was constrained and additional water delivery rights
could not be traded into that part of the network without significant third
party impacts on existing irrigators. The ACCC noted that this
restriction should not be used as an excuse to prevent trade in water
delivery rights generally, and that the use of zones for the trade of water
delivery rights may be appropriate.

•

A restriction on holding a water delivery right in the absence of owning
or occupying land serviced by the IIO’s irrigation network may be
appropriate.

•

It may be appropriate to limit trade of water delivery rights to a person
where this would result in a volume of water delivery rights in excess of
the amount reasonably required to irrigate the land owned or occupied
by that person and able to be serviced by the water delivery
infrastructure.

•

There may be a need for restrictions that account for security risks or
where access fees are in arrears.
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•

It may also be appropriate to prohibit trades of water delivery rights into
areas of an irrigation network which are being decommissioned or
where significant reconfiguration is taking place.

The ACCC’s position paper considered two possible ways to facilitate the trade of
water delivery rights:
•

It would be possible to develop a detailed approach which defined
physical delivery zones within an irrigation network to manage capacity
issues (between which the trade of water delivery rights may be
restricted), and then allowed trade to otherwise occur freely within these
zones. Zones would be defined to reflect valid capacity constraints, and
water delivery rights would generally be tradeable to persons located
anywhere within a delivery zone with spare capacity. For areas which
were at capacity, water delivery rights could not be traded into the area
and new rights could not be granted.

•

Recognising that there are significant differences in the operation and
composition of irrigation networks, and that the detailed approach may
therefore be overly prescriptive in many cases, the ACCC also
considered that it may be appropriate to adopt a less prescriptive
position that IIOs must not unreasonably prevent, delay or deter trades
of water delivery rights. The factors discussed above such as capacity
and security would inform the assessment of reasonableness.

The ACCC considered in its draft advice that the more detailed approach would not
appear to be appropriate at this time, and considered that the less prescriptive
reasonableness approach would be an appropriate part of the Basin Plan water trading
rules.
The ACCC considered in its draft advice that there was no need to have different
application of any rules for different types of irrigation networks (such as piped or
channel networks), and different sizes of operators. In the ACCC’s view, the
reasonableness approach accommodated such differences.
In its draft advice, the ACCC also considered whether the factors such as capacity,
security and likely irrigation needs were appropriate factors to inform consideration of
reasonableness, taking into account submissions received from interested parties. The
ACCC considered that all of these factors would be relevant considerations, but that the
list was non-exhaustive. It made some amendments to the factors originally proposed in
its position paper.
Given the above considerations, the ACCC made the following draft rule advice (7–C)
in relation to the trade of water delivery rights:
The Basin Plan water trading rules should provide that an IIO cannot unreasonably
prevent, deter or delay the trade of water delivery rights (in part or in full) between
persons who own or occupy land that is serviced by the IIO’s irrigation network.
Factors that may inform whether a trade has been unreasonably prevented, deterred or
delayed include, but are not limited to:
•
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•

capacity in the parts of the network where the water delivery rights would
potentially be traded to

•

reconfiguration or decommissioning work in the parts of the network where the
water delivery rights would potentially be traded to

•

connectivity of the network (i.e. whether there is one large network or several
component networks that are not physically connected)

•

payment of previous water access fees or security for future water access fees
and other relevant charges

•

the amount of water delivery rights reasonably required to irrigate a person’s
property for both current and expected future water use

•

whether the necessary administrative arrangements are in place to assess and
give effect to a trade in water delivery rights.

7.2.2. Summary of submissions
The VFF and ABA stated that they agreed with the ACCC’s positions about water
delivery rights. 572
SunWater stated that it considered that the trade of water delivery rights should take
into account a number of factors:
SunWater’s experience in operating the St George irrigation area in south west
Queensland leads us to believe that it is not practical to offer an absolute right to trade
delivery rights between different parts of the irrigation area. Hence, SunWater agrees
that dot points outlined in the ACCC rule advice 7-C could be considered when
deciding to approve, or refuse, a delivery right trade. 573

The AWBA supported the ACCC’s draft rules advice on trade of water delivery rights
and stated that:
AWBA supports this rule being included in the Water Basin Plan.
However members believe that it would be in the best interest of the IIO’s and their
customers to encourage growth in their irrigated areas provided it is sustainable long
term to supply water to customer’s properties and there is no impact on third parties. 574

Similarly, the South Australian Government submitted that:
South Australia reiterates its comments in its submission to the position paper; this is
essentially an issue for the Irrigation Infrastructure Operators (IIOs) The South
Australian position paper response also commented that maximising operational
flexibility was in the IIOs’ best interests. The IIOs are the experts in operating their own
systems and they understand how to best run and service their clients. CIT’s use of
EPANET modelling to indicate the hydraulic behaviour in its pressurized irrigation
networks is a good example of this. It assists CIT to manage a complex delivery system

572
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to manage flexibility of delivery to many competing clients and thus increase its market
efficiency. 575

MI submitted that it was not convinced about the benefits of trade in water delivery
rights:
MI is less convinced with regard to the benefits of trade of water delivery rights within
our system. After considerable investigation and internal policy debate we have reached
the conclusion that delivery rights are principally land-based rights and as such they are
individually unique in time and space. These rights are linked to the capacity of the
system which in turn may relate to the area serviced. Prior to embarking on any trading
system it is essential that we fully understand the nature of the right. Furthermore, if
some trade is deemed possible it is essential that regions have adequate time to build
governance and administrative systems to support and protect the “property right”. MI
remains unconvinced that delivery rights can be fully tradable and whether any benefits
would accrue if they were. 576

MIL submitted that the trading rules should not address trade of water delivery rights
within IIO networks, arguing that the water market rules and water charge (termination
fees) rules should be the way in which IIOs are regulated in dealing with water delivery
rights:
The Water Market Rules 2009 (Cth) and Water Charge Rules should be the instruments
for regulating irrigation infrastructure operators actions in relation to “delivery rights”,
where the irrigation infrastructure operator is an “of river irrigation supply scheme.”
The private operators in NSW are highly regulated by the Water Market Rules 2009
(Cth) and Water Charge (Termination Fee[s]) Rules 2009 (Cth), with the potential for
substantial penalties for non-compliance.
Murray Irrigation does not support the Basin Plan including rules for the trade of
delivery rights within Irrigation Infrastructure Operator networks. The Basin Plan Rules,
in relation to delivery rights, should be restricted to trading of the yet to be determined
flow share in the river system. 577

MIL also argued more generally that the water trading rules should be limited to
dealing with the trade of water access rights:
Recommendation (8-D) provides reasons why irrigation infrastructure operators have
significant incentives not to restrict trade of irrigation rights and acknowledges that
customers that elect to transform their irrigation right are offered protection under the
water market rules, in terms of their access to the irrigation infrastructure’s network. For
these reasons the ACCC has recommended against including water trading rules in the
Basin Plan that regulate “irrigation rights” and their associated annual allocation.
Murray Irrigation considers similar reasons support confining the Basin Plan water
trading rules to the trade of Water Access Licences and their associated annual
allocation and river flow shares.

575
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Murray Irrigation does not consider the proposed rules affecting the trade of delivery
rights within an off-river irrigation supply scheme relevant to the Basin Plan and the
effective operation of the water market. 578

7.2.3. Discussion
The ACCC notes that there were only a small number of submissions received
concerning the trade of water delivery rights.
Threshold issues

The ACCC notes MIL’s submission that the Basin Plan should not include water
trading rules in relation to water delivery rights within IIOs networks, and that existing
rules should be the relevant instruments governing IIO behaviour. MIL argued that the
trade of water delivery rights within an off-river irrigation supply scheme would not be
relevant to the Basin Plan and the effective operation of the water market.
The ACCC notes firstly that water delivery rights are clearly contemplated as tradeable
water rights under the definitions in the Act. Secondly, the ACCC remains of the view
that restrictions on the manner in which water delivery rights can be dealt with can be
barriers to water trade generally in the MDB. For example, if an irrigator has no option
but to terminate delivery when it traded water access entitlement, this may limit the
likelihood of trade in water access entitlement taking place. Additionally, for reasons
discussed further below, the ACCC considers that there will be benefits to better
facilitating the trade of water delivery rights themselves. The ACCC does not consider
that the existence of the water market rules and water charge (termination fees) rules
means there is no need for the Basin Plan water trading rules to directly consider the
trade of water delivery rights.
The ACCC also notes MIL’s submission that the Basin Plan water trading rules ‘should
be restricted to trading of the yet to be determined flow share in the river system’. The
ACCC considers that it is too early to consider regulation of such trade at this stage,
before such shares have been established.
Benefits of trade of water delivery rights

The ACCC’s draft advice considered that the trade of water delivery rights could lead
to two main benefits:
•

Water delivery right holders will have greater flexibility when dealing
with their water delivery rights, allowing the rights to move between
two parties for an agreed price rather than requiring termination and the
payment of termination fees by one person and then acquisition of water
delivery rights from the IIO by the other.

•

IIOs will be better able to manage the capacity of their network and
assess capacity constraints and likely investments. While IIOs will
already have some ability to make such assessments, the use of surveys

578

MIL, draft advice submission, p. 2.

Water trading rules: Final advice—March 2010

229

or estimates may be less reliable than movement of water delivery
rights, which provides a greater commitment by the irrigator to likely
future delivery needs.
If trade in water delivery rights is prohibited (so that the only way to voluntarily reduce
the amount of water delivery right held would be to terminate and incur termination
fees), signals regarding capacity constraints and future investment needs will be
distorted.
The ACCC notes MIL’s submission that it is less convinced with regard to the benefits
of trade of water delivery rights, and that it considers delivery rights to be individually
unique. The ACCC considers that the extent to which delivery rights are unique, and to
which they may be tradeable, will depend on the particular circumstances faced by the
particular IIO. For some networks, it is possible that water delivery rights may be only
relevant to a particular piece of land. In many cases, however, water delivery rights
would be able to be traded to at least some other part of an irrigation network, such as
the same channel that the water delivery rights are currently related to, or potentially to
the entire network. The ACCC has pursued an approach to the trade of water delivery
rights based on whether a trade is reasonably refused, prevented, deterred or delayed. It
considers that this approach better caters for the potential differences between irrigation
networks. The ACCC agrees with MI that water delivery rights will be linked to system
capacity, and may relate to the area serviced. It notes that one of the potential benefits
of trade of water delivery rights would be better managing such capacity issues,
including capacity in a particular area within an irrigation network.
MIL also noted the ACCC’s draft recommendation not to have further rules on the
trade of irrigation rights, due to existing IIO incentives and the effect of the water
market rules, and submitted that similar reasons support not making water trading rules
concerning water delivery rights. The ACCC considers that an IIO’s incentives in
relation to the trade of irrigation rights are different to an IIO’s incentives in relation to
the trade of water delivery rights. The ACCC notes that IIOs may have incentives to
restrict the ability to trade water delivery rights, such as obtaining additional
termination fees. The water market rules do not consider trades of water delivery rights
and only consider water delivery rights to the extent they relate to transformation.
Accordingly the ACCC considers that it is appropriate to consider the trade of water
delivery rights within the context of the Basin Plan water trading rules.
Overall, the ACCC continues to consider that it would be appropriate to encourage
trade in water delivery rights and to have a Basin Plan water trading rule to that effect.
While such trade may not be appropriate in all circumstances, the ACCC considers that
its less prescriptive reasonableness approach accommodates such scenarios.
Application of a Basin Plan water trading rule

As noted above, the ACCC considered in its draft advice that its proposed
reasonableness approach meant that there was not a need to have different rules for
piped as compared to channel networks, or for different sizes of IIOs. This is because
the reasonableness approach would allow for different considerations to apply for IIOs
with different irrigation network architecture, as well as have relatively low compliance
costs. The ACCC continues to consider that this is an appropriate approach.
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The ACCC notes that the South Australian Government has submitted that matters
relating to trade of water delivery rights should be left up to IIOs, as maximising
operational flexibility would be in IIOs’ best interests. The AWBA also submitted that
it would be in the interests of IIOs to encourage growth in their irrigated areas. The
ACCC agrees that there would be some benefits to IIOs of encouraging trade in water
delivery rights. However, it also notes that IIOs may also derive certain benefits from
restricting the trade of water delivery rights (such as additional termination fees) and
that such restrictions would therefore have the potential to lead to inefficiencies. As
such the ACCC does not consider that matters relating to the trade of water delivery
rights should be left solely to IIOs. It considers that its rule advice would be an
appropriate one. The ACCC notes that the expertise and modelling systems identified
in the South Australian Government submission would arguably make an IIO better
equipped to manage the trade of water delivery rights, as there is a greater ability to
adjust to new delivery requirements and patterns.
The ACCC notes MI’s submission that there would need to be adequate time to build
governance and administrative systems for water delivery right trade. The ACCC
agrees that administrative systems would be needed to manage the trade of water
delivery rights. The time needed to introduce these may depend on the process for the
Basin Plan to be introduced, and the amount of time between the Basin Plan being
adopted and taking effect. The reasonableness approach proposed by the ACCC may
mean that an administrative system might not need to be in place for all IIOs at the
commencement of the Basin Plan. The ACCC also notes that the presence of
administrative systems is one of the factors for assessing reasonableness in its rule
advice.
Factors for assessing reasonableness

The ACCC’s draft advice considered appropriate factors that would inform
consideration of whether a trade in water delivery rights has been unreasonably
prevented, deterred or delayed. 579 Significantly, the ACCC’s proposed list of factors is
not an exhaustive one. There may be other factors that would inform the consideration
of reasonableness.
The ACCC continues to consider that the factors identified in its draft rule advice
remain appropriate. The ACCC notes that SunWater agreed that the factors identified in
the ACCC’s draft advice could be considered in deciding on a water delivery right
trade.
Reasons

The ACCC has further considered the operation of its rule advice concerning the trade
of water delivery rights. It considers that it may be necessary to make explicit a
requirement for IIOs to give reasons to water delivery right holders when an application
to trade water delivery rights is refused. 580 Although implicit in the ACCC’s draft rule
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ACCC, Water trading rules—draft advice, December 2009, p. 207.
Note also rule advice 5–J (in section 5.6) as it relates to an approval authority providing reasons
upon the rejection of a water access right trade.
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advice, the ACCC considers that this would be appropriate to ensure that the water
delivery right holder is able to assess the reasons for the trade being rejected.
This would help the water delivery right holder to form a view on the apparent
reasonableness or otherwise of the decision. While reasons would perhaps be likely to
be provided anyway, the requirement to give reasons may ensure that the rule could
function effectively. The ACCC notes that an IIO will already need to form a reason as
to why a trade is or is not approved and inform the water delivery right holder of the
trade rejection. As such, there should be negligible additional cost to the IIO of this
additional requirement. This requirement has been added to rule advice 7–C below.
7.2.4. ACCC Advice
Rule advice (7–C)

The Basin Plan water trading rules should provide that an IIO cannot unreasonably
refuse, prevent, deter or delay the trade of water delivery rights (in part or in full)
between persons who own or occupy land that is serviced by the IIO’s irrigation
network. Factors that may inform whether a trade has been unreasonably prevented,
deterred or delayed include, but are not limited to:
•

overall capacity in the network

•

capacity in the parts of the network where the water delivery rights
would potentially be traded to

•

reconfiguration or decommissioning work in the parts of the network
where the water delivery rights would potentially be traded to

•

connectivity of the network (i.e. whether there is one large network or
several component networks that are not physically connected)

•

payment of previous water access fees or security for future water
access fees and other relevant charges

•

the amount of water delivery rights reasonably required to irrigate a
person’s property for both current and expected future water use

•

whether the necessary administrative arrangements are in place to
assess and give effect to a trade in water delivery rights.

The Basin Plan water trading rules should provide that, where an IIO
does not agree to the trade or transfer of water delivery rights (in part or
in full) between persons who own or occupy land that is serviced by the
IIO’s irrigation network, the IIO must give reasons for its decision to both
parties to the proposed trade.
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8.

Irrigation rights

Among other things, the water trading rules may deal with the imposition or removal of
restrictions on, and barriers to, the trade of tradeable water rights and the availability of
information to enable the trade of tradeable water rights. 581 Section 4 of the Act
provides that tradeable water rights include irrigation rights. In turn, an irrigation right
is defined as a right that a person has against an irrigation infrastructure operator (IIO)
to receive water that is not a water access right or a water delivery right. 582
The water market rules came into full effect on 1 January 2010 583 and prohibit IIOs
from preventing or unreasonably delaying transformation arrangements (subject to
some permitted restrictions). Transformation arrangements occur when the share
component of an IIO’s water access entitlement is reduced to allow for the permanent
transformation of a person’s irrigation right into a water access entitlement held by
someone other than the IIO. The water market rules also deal to a limited extent with
the trade of transformed water access entitlements.
Where irrigation rights exist, 584 most of the larger IIOs have written contracts outlining
irrigators’ irrigation rights. However, many IIOs provide limited information to
irrigators about their irrigation rights or, in some cases, have not made a formal
determination about irrigation rights. Section 8.1 therefore considers the issue of
whether IIOs should be required to specify the volume or unit share of irrigation rights.
The extent to which current arrangements (between IIOs and irrigators who hold an
irrigation right) permit various forms of trade of irrigation rights varies across IIOs.
Section 8.2 therefore considers whether the water trading rules should regulate the trade
of irrigation rights.

8.1.

Specifying the volume / unit share of irrigation rights

8.1.1. Background
In some instances, irrigators’ irrigation rights remain insufficiently defined. For
example, some IIOs have not formally determined all irrigation rights held against the
IIO. In that case, irrigators may still receive a volume of water each season but this may
vary or not be guaranteed in a written contract.

581
582

583

584

See ss. 26(1)(h) and 26(2) of the Act.
Unlike a water access entitlement, irrigation rights are not rights by or under the law of a state.
Some IIOs may refer to an irrigator’s entitlement to water under an irrigation right as a ‘water
entitlement’.
The rules came into legal effect on 23 June 2009 and incorporated a transition period until 31
December 2009.
IIOs in Victoria and Queensland are unlikely to be subject to the water market rules or any water
trading rules specifically dealing with irrigation rights because most irrigators in those jurisdictions
hold water access entitlements in their own name, rather than irrigation rights.
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Under the water market rules, where an irrigator intends or seeks to transform their
entitlement to water under an irrigation right, an IIO must provide them with details of
their irrigation right when the irrigator submits to the IIO a written request for those
details. However, the water market rules cannot compel an IIO to take a holistic
approach and make a determination of all irrigation rights held against it.
Where an IIO has not defined all irrigation rights, a determination of the first irrigator’s
irrigation right (and the volume subsequently transformed) may be higher (or lower)
than is reasonable because no other irrigator’s rights have been ‘crystallised’. As more
irrigators transform, remaining irrigators may not realise the full value of their
irrigation right because the IIO’s water access entitlement has already been reduced by
previous transformations.
In its draft advice and position paper, the ACCC considered that requiring IIOs to make
a determination of the volume of water or unit share of all irrigation rights held against
them will significantly facilitate the availability of information to irrigators who do not
currently have written contracts with their IIOs outlining their individual entitlement to
receive water under their irrigation right.
The ACCC took the view that it would be more efficient for an IIO to make an initial
determination of irrigation rights for all irrigators than to determine irrigation rights
upon each application for transformation. Furthermore, it would be prudent for IIOs to
make an initial determination of all irrigation rights because, as noted previously, a
determination of the first irrigator’s irrigation right and subsequent transformation may
affect other irrigator’s rights that have not been formally determined.
It is important that details of how a determination was made of an entitlement to water
under an irrigation right are provided by the IIO to the irrigation right holder. This
information should be available to the IIO, as it would be necessary to make an
informed determination in the first place. Requiring the IIO to provide this information
to irrigation right holders will help ensure that both parties are satisfied with the
determination.
The ACCC also noted that a person seeking to trade their entitlement to water under an
irrigation right will require information about the exact nature of their right. Basin Plan
water trading rules requiring an operator to advise irrigation right holders of the details
of their entitlement to water under an irrigation right will therefore remove a significant
barrier to trade involving irrigation rights by improving the availability of information.
Any such Basin Plan water trading rules will predominantly affect South Australian
IIOs and smaller IIOs in New South Wales. 585 The South Australian Government has
already introduced legislation requiring its trusts to fix irrigation rights. Therefore, the
Basin Plan water trading rules reflecting the rule advice will only require South
Australian IIOs to provide a written notice to their irrigators if they have not already
done so for all their irrigation right holders.

585
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Most irrigators in Victoria and Queensland hold water access entitlements in their own name, rather
than irrigation rights. Larger IIOs in New South Wales already have explicitly defined irrigation
rights that are held against them.
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Conveyance losses

Some IIOs do not hold a separate conveyance water access entitlement for water losses
that occur during distribution of water in their networks. In these circumstances, the
water market rules permit an IIO to withhold a portion of an irrigator’s irrigation right
upon transformation to account for fixed network conveyance losses. If the
transforming irrigator retains their right to have water delivered, the volume of water
withheld from transformation remains a part of the irrigator’s irrigation right.
In developing its draft advice (and in particular draft rule advice 8–A), the ACCC
considered whether the determination and subsequent written notice from the IIO to
each of its irrigation right holders should include, where relevant, details of the portion
of each irrigator’s entitlement to water under an irrigation right that the IIO would
withhold upon transformation to account for fixed network conveyance losses. 586
Calculation of fixed conveyance losses may change over time. For example, upgrades
to the irrigation network may significantly reduce conveyance losses in the future.
The ACCC therefore decided that the determination and subsequent written notice need
not specify details about fixed conveyance losses. That is, as is provided for under the
water market rules, IIOs are free to defer their decision about fixed conveyance losses
until they receive an application for transformation. However, the ACCC noted in its
draft advice that IIOs may choose to provide details about fixed conveyance losses at
the time of making a determination specifying entitlements to water under irrigation
rights.
The ACCC draft advice made the following draft rule advices (8–A, 8–B and 8–C):
The Basin Plan water trading rules should provide that, for each person who holds an
irrigation right against an IIO, the IIO must make a determination of that person‘s
entitlement to water under their irrigation right, expressed as either a volume of water
(denominated in megalitres) or a unit share of the IIO’s water access entitlement(s), and
provide a written notice of this determination to that person.
The Basin Plan water trading rules should provide that, to facilitate negotiations in the
event of a dispute between the IIO and irrigation right holders, the IIO must provide
each irrigation right holder with written details to support the determination of the
volume of water or unit share of their entitlement to water under an irrigation right.
The Basin Plan water trading rules should provide that both (8–A) and (8–B) should not
apply to an IIO that has given a written notice to each person who holds an irrigation
right against that IIO, specifying that person’s entitlement to water under their irrigation
right, expressed as either a volume of water (denominated in megalitres) or a unit share
of the IIO’s water access entitlement(s).

8.1.2. Summary of submissions
The ACCC received few submissions in response to its draft advice in relation to
specifying the volume or unit share of irrigation rights.

586

The water market rules consider fixed conveyance losses against the total of the IIO’s entitlement,
not as a proportion of water delivered (which, by definition, would vary each year).
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In relation to the draft rule advices 8–A, 8–B and 8–C, the ABA noted:
ABA agrees with that holders of irrigation rights should have a clear determination of
what their right is. This will assist in issues relating to access to finance where the water
right has been separated from land. 587

In relation to draft rule advice 8–A, the AWBA noted:
We understand that IIOs would currently have made this determination to their
customers as part of the new water market rules. 588

The AWBA also supported the draft rule advices 8–B and 8–C. 589
8.1.3. Discussion
All of the submissions to the draft advice that addressed the issue of specifying the
volume or unit share of irrigation rights supported the ACCC’s draft rule advices (8–A,
8–B and 8–C). The ACCC considers that these positions be maintained as the ACCC’s
final rules advice.
In relation to rule advice 8–A, the ACCC has also considered the scenario where an
entitlement to water under an irrigation right might be unilaterally altered by an IIO
after the initial determination. In such a case, the ACCC considers that it would be
appropriate that the IIO provide notice of that change and written details to support the
change. The ACCC has added to its rule advice to this effect.

587
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ABA, draft advice submission, p. 5.
AWBA, draft advice submission, p. 22.
AWBA, draft advice submission, p. 23.
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8.1.4. ACCC advice
Rule advice (8–A)

The Basin Plan water trading rules should provide that, for each person who holds an
irrigation right against an IIO, the IIO must make a determination of that person‘s
entitlement to water under their irrigation right, expressed as either a volume of water
(denominated in megalitres) or a unit share of the IIO’s water access entitlement(s),
and provide a written notice of this determination to that person.
The Basin Plan water trading rules should provide that, where a determination of a
person’s entitlement to water under their irrigation right is subsequently altered by the
IIO (other than as a result of trade), the IIO must:
• provide a written notice of the change to the volume or unit share of the entitlement
to water under their irrigation right for each affected irrigation right holder
• provide each affected irrigation right holder with written details to support the
change of the volume or unit share of their entitlement to water under an irrigation
right
as soon as possible, but in any case within one month of the change.

Rule advice (8–B)

The Basin Plan water trading rules should provide that, to facilitate negotiations in the
event of a dispute between the IIO and irrigation right holders, the IIO must provide
each irrigation right holder with written details to support the determination of the
volume of water or unit share of their entitlement to water under an irrigation right.

Rule advice (8–C)

The Basin Plan water trading rules should provide that both (8–A) and (8–B) should
not apply to an IIO that has given a written notice to each person who holds an
irrigation right against that IIO, specifying that person’s entitlement to water under
their irrigation right, expressed as either a volume of water (denominated in
megalitres) or a unit share of the IIO’s water access entitlement(s).

8.2.

Trade of entitlements to water under irrigation rights

8.2.1. Background
While some IIOs have developed internal arrangements to allow for the trade of an
entitlement to water under an irrigation right, such trades are governed by the particular
policies and procedures of each IIO.
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Trades that do not result in a reduction of an IIO’s water access entitlement are not
covered by the water market rules. This includes the ‘temporary’ trade of water
allocated under an irrigation right as well as the trade of entitlements to water under
irrigation rights within an IIO’s irrigation network.
Temporary (allocation) trade

The water trading rules may deal with temporary (allocation) trades. The position paper
and draft advice noted that an IIO has incentive to allow the trade of water allocations
into the IIO’s area of operation as it will receive additional revenue from delivering that
water. Similarly, IIOs have no incentive to restrict internal trades of water allocated to
an irrigation right because water is retained in the IIO’s network.
Allowing the sale of water allocated to an irrigation right at a time of financial
difficulty may enhance an irrigator’s ability to remain irrigating in the IIO’s area of
operation in the long term. In general, if an IIO places unreasonable restrictions on an
irrigator in relation to a temporary trade of water allocated to an irrigation right, the
irrigator may seek to transform that right. 590 Once transformed, an irrigator is free to
trade the water allocated to their water access entitlement.
In its draft advice, the ACCC noted that there may be valid restrictions related to the
ability of IIOs to deliver a person’s entitlement to water under their irrigation right—for
example, because of legitimate capacity constraints. However, the ACCC considered
that such restrictions should be sufficiently encompassed within the person’s water
delivery right (see chapter 7) and should not be used to restrict the trade of water
allocated under an irrigator’s irrigation right.
Permanent (entitlement) trade

An IIO has an incentive to allow an irrigator to increase their entitlement to water under
an irrigation right by amalgamating a water access entitlement that they hold with the
water access entitlement of the IIO because it would increase the IIO’s revenue from
delivering water. Similarly, an IIO has little incentive to restrict an irrigator from
trading their entitlement to water under an irrigation right to another irrigator (who has
not transformed) within the IIO’s area of operation because the IIO’s water access
entitlement is not reduced.
Where a person wishes to trade their entitlement to water under an irrigation right to a
party outside of their IIO’s area, this would involve a transformation arrangement and
would therefore be subject to the water market rules.
The ACCC concluded in its draft advice that changes in the entitlement to water under
an irrigation right (or water access right) should be allowed to occur separately to
changes in the entitlement to delivery under the water delivery right held. An
unreasonable restriction on the trade of entitlements to water under irrigation rights
590
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This includes the situation where an IIO makes a negative adjustment to the state-issued allocation
by an amount estimated to cover fixed and variable network losses, but the IIO fails to make a
positive adjustment for variable network losses to non-transformed irrigators’ allocations when
they are traded out of its network.
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may be a condition requiring the ‘seller’ to trade or terminate that part of the water
delivery right attributable to the entitlement to water under an irrigation right traded.
Alternatively, an IIO may seek to impose conditions on the buyer requiring the
possession or acquisition of additional water delivery rights. 591 In the case of the
transformation of an irrigation right and trade of the transformed water access
entitlement out of an IIO’s area, such conditions are prohibited under the water market
rules.
The ACCC considered that a reasonable restriction may be that an IIO withholds its
approval to trade an irrigator’s entitlement to water under an irrigation right until
outstanding water charges are settled. The water market rules permit an IIO to not
approve an application for transformation because there are outstanding fees or charges
payable.
The ACCC noted that significant regulation relating to irrigation rights has been
imposed on IIOs in the MDB with the commencement of the water market rules and
water charge (termination fees) rules in 2009. Further regulation of similar conduct in
relation to irrigation rights under the water trading rules may be in excess of what is
required to contribute to achieving the Basin water market and trading objectives and
principles of the Act.
IIOs have significant incentives not to restrict the trade of entitlements to water under
irrigation rights that does not involve transformation. In addition, there is a strong
countervailing threat of IIO customers / members seeking to transform their entitlement
to water under an irrigation right and employing the protections offered to them under
the water market rules.
In light of these considerations, the ACCC’s draft recommendation (8–D) was that:
IIOs have significant incentives not to restrict the trade of entitlements to water under
irrigation rights that do not involve transformation. In addition, there is a strong
countervailing threat of IIO customers/members seeking to transform their entitlement
to water under an irrigation right and employing the protections offered to them under
the water market rules.
In light of these considerations, the ACCC recommends against making Basin Plan
water trading rules relating specifically to either the trade of water allocated under an
irrigation right, or the trade of entitlements to water under irrigation rights.

8.2.2. Summary of submissions
The VFF submitted:
Providing that permanent trade can be delivered, without effecting existing users, there
should be no restrictions on permanent trade [of irrigation rights]. 592

591
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Such restrictions are considered in chapter 8 (in particular section 8.2) of this advice.
Victorian Farmers Federation, draft advice submission, p. 19.
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The AWBA submitted:
The AWBA supports this recommendation subject to the full and complete
implementation of the requirements of the water market rules by IIO’s. 593

The ABA submitted:
ABA recommends that in lieu of making Basin Plan water trading rules for water
allocated/trade of entitlements under irrigation rights that ACCC recommend that each
IIO publish on their website their transformation process, costs and, if applicable
security arrangements.
ABA agrees that the ability to transform irrigation rights to water access entitlements
with protection of delivery rights will provide an incentive to IIOs not to restrict trade of
irrigations rights. However, the ABA believes that to achieve this, the availability of
information about the process of transformation needs to be publicly available and
process of transformation needs to be efficient. 594

8.2.3. Discussion
The VFF stated that permanent trade in irrigation rights should not be restricted subject
to delivery considerations and third party impacts. In response to the VFF’s
submission, the ACCC notes that the water market rules should ensure that IIOs will
not be able to prevent or unreasonably delay the transformation of an irrigation right
into a separate water access entitlement, where an irrigator wishes to transform. The
trade of the resulting water access entitlement would be subject to trading rules
applying to those particular water access entitlements, including any relevant Basin
Plan water trading rules, which should provide appropriate protection of third party
interests. Delivery considerations within an IIO’s irrigation network are more
appropriately addressed through water delivery rights as discussed in chapter 7.
The AWBA supported the ACCC’s draft recommendation subject to IIOs fully
implementing the water market rules. The ACCC notes that the water market rules
came into full effect on 1 January 2010. IIOs in breach of the water market rules may
be subject to enforcement action.
The ABA recommended that IIOs should be required to publish information regarding
the transformation process on their websites. Under the water market rules all IIOs are
required to have established clear procedures for transformation of irrigation rights
before the end of the transitional period of those rules (31 December 2009). 595
However, smaller IIO (those IIOs that hold water access entitlements for irrigation
purposes totalling less than 10GL) are only required to establish such procedures for
transformation and make them readily available upon the receipt of a notice of an
intention to apply for or an application for transformation. 596 The ACCC also notes that

593
594
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AWBA, draft advice submission, p. 23.
ABA, draft advice submission, p. 5.
Under rule 6 of the water market rules.
Under rule 6 of the water market rules.
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it has published guides on transforming irrigation rights which are available on its
website. 597
For these reasons, the ACCC maintains the recommendation it put forward in its draft
advice.
8.2.4. ACCC advice
Recommendation (8–D)

IIOs have significant incentives not to restrict the trade of entitlements to water under
irrigation rights that do not involve transformation. In addition, there is a strong
countervailing threat of IIO customers / members seeking to transform their
entitlement to water under an irrigation right and employing the protections offered to
them under the water market rules.
In light of these considerations, the ACCC recommends against making Basin Plan
water trading rules relating specifically to either the trade of water allocated under an
irrigation right, or the trade of entitlements to water under irrigation rights.

597

ACCC, Guides about the water market rules and water charge rules, available at:
http://www.accc.gov.au/content/index.phtml/itemId/862695.
The provision of information about the rules and processes applying to irrigation right trade within
an IIO’s irrigation network is considered in section 9.2 of this advice.
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9.

Reporting and the availability of information

The water trading rules may relate to the availability of information to enable the
trading or transfer of tradeable water rights, and the reporting of trades and transfers. 598
This chapter considers issues relating to information and reporting requirements.
Access to timely and accurate information is critical to a well-functioning water market
because it allows participants to make informed decisions about managing their water
access and delivery needs. A lack of information can inhibit otherwise beneficial trades
from occurring and can raise transaction costs for market participants.
Although irrigators and other water users may be familiar with the terminology, general
level of prices, product characteristics and trading rules associated with tradeable water
rights in their own area, they may lack this information as it applies in other areas,
particularly interstate. While relevant information is often available at present, there
may be issues about its accessibility, timeliness and, in some cases, accuracy and
clarity. This chapter considers these issues in more detail, as well as how the reporting
of trades could assist market participants and others.
Government processes that will affect the reporting and availability of information
about water trading are already underway. First, the Australian Government
Department of Environment, Water, Heritage and the Arts (DEWHA), in conjunction
with the states and territories, is developing a NWMS, which will have several
elements, including a National Portal, development of a common registry system and
enhancements to existing register systems, and greater interoperability between
registers. The National Portal is planned to come online in April 2010, and is planned
to provide a national market information service and links to state- and territory-based
information on water licences and seasonal allocations.599
Under the Act, BOM also has an obligation to collect water information, including
‘information about rights, allocations and trades in relation to water’, and various
parties are obligated to provide that information to BOM. 600 BOM is also developing
the Australian Water Rights Information Service (AWRIS), which will present the
collected water information. The ACCC understands that there may be some sharing of
information between BOM and the NWMS.
This chapter addresses reporting and information issues relating to:
• characteristics of tradeable water rights
• trading rules and processes for trade of tradeable water rights

598
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See ss. 26(1)(h) & (i) of the Act.
The Minister for Climate Change and Water (Senator the Hon. Penny Wong), $56 million for
development of a national water market system, media release PW324/09, 9 November 2009.
Water Regulations 2008 (Cth), Part 7, Division 7.3 and Schedule 3, Part 7.
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• trading volume and pricing data
• allocation and policy change announcements.

9.1.

Information regarding tradeable water right
characteristics

9.1.1. Background
Tradeable water rights are rights by or under the law of a state or are otherwise granted
relevant to a specific water system or area within a Basin state. As such, the
characteristics of tradeable water rights differ considerably between (and often within)
Basin states.
The most obvious example of this variation is the terminology used to describe the
tradeable water rights and related trades. In its position paper, the ACCC considered
that, while consistent terminology would make it easier to compare between
jurisdictions, there was no obvious need for the Basin Plan water trading rules to
address the issue of inconsistent terminology because the inconsistency did not seem to
be causing significant concern to participants wishing to trade in the market.
A more significant difference that the ACCC considered could be addressed through
the water trading rules relates to the actual characteristics of the tradeable water right,
rather than the terminology used. Characteristics of a water access right that may be
important to a person’s decision to trade would include the priority class, reliability
profile, carryover policies, fees and charges payable, and other terms and conditions.
Such characteristics could vary between particular types of rights within a water
system, between water systems and between Basin states. This may make it difficult to
assess the merits of different tradeable water rights, particularly water access rights,
and the benefits of trading them.
The ACCC noted in its draft advice that the characteristics of water access rights (other
than water allocations) are highly significant to water market participants (for water
access entitlement trade in particular). The ACCC considered that a lack of information
on water access right characteristics may operate as a disincentive or barrier to trade
between different water sources and between Basin states.
As such, the ACCC considered that there would be merit in developing a consistent
information framework for licensed water access rights (other than water allocations),
to allow ready comparison across different products, jurisdictions and geographic
regions. It considered that the provision of information in a standard template would
help to facilitate trade. The ACCC identified twelve categories of information that
would be relevant for provision in the standard template.
The ACCC also considered issues relating to the role of BOM and NWMS, but did not
consider that either of those reporting projects would fulfil the role proposed by the
ACCC for a standard information template. It also considered that the cost implications
of the rule should not be significant, as the information to be provided is not new,
should be already available to state governments and should generally not require
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frequent updating. For the reliability profiles, the ACCC noted that it was not proposing
that forward-looking reliability profiles needed to be created.
The ACCC considered that standard information statements used in the private health
industry could provide an example of a similar pre-existing template. The information
would be available at a central location such as the National Portal.
Given the above considerations, the ACCC made the following draft rule advice (9–A):
The Basin Plan water trading rules should provide that state government agencies must
provide information about the different licensed water access rights (but not water
allocations) available under the water management regime in their state.
The information should be provided according to a standard template and available at a
central location (such as the NWMS National Portal).
The information to be provided should include (if applicable):
1.

location (water source name)

2.

water source type (regulated, unregulated, groundwater)

3.

priority class

4.

total entitlement on issue of that kind

5.

reliability profile (both long-term and more recent)

6.

fees and charges payable by the holder of the entitlement

7.

applicable carryover policy, if any

8.

dates of allocation announcements, method for announcing allocations and any
other applicable regular policy announcements (e.g. link to appropriate
allocation determination website)

9.

information on how allocation levels are determined (for water access rights in
regulated systems)

10. links to applicable trading rules, especially applicable trading zone rules
11. areas where the water access right, and where any water allocation made
against that water access right if it is a water access entitlement, can be traded
(tagged) to
12. areas from which water can be traded to the water source location.
For some of these categories of information, it may be sufficient for a link to be
provided. The link should be to a readily accessible source of information and not
simply to master documents such as water resource plans. The ACCC considers that
links may be appropriate for item 6 and onwards.
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9.1.2. Summary of submissions
The VFF stated that it agreed generally with the ACCC’s draft rules advice and
recommendations on reporting and information matters. 601
The AWBA supported the ACCC’s draft rule advice but had a slightly different view
on which characteristics could be supplied through the use of links:
AWBA would strongly support recording of such information as noted above provided
the information is updated on a regular basis.
We feel item one to four could be recorded on a register available via website from a
Central Bureau and items 5 onwards should be links via websites as the later could vary
from year to year. 602

The ABA submitted that:
ABA agrees that there should be a centralised source of information concerning matters
of interest relating to trade. This should include transformation processes and rules and
processes relating to finance associated with water rights. 603

DERM submitted that there was a lot of variation across the MDB in tradeable water
rights characteristics, and that the NWMS could fill the role of providing information
on such characteristics:
DERM proposes that this draft rule advice should only be a recommendation. This is
because there is a wide variation in entitlements and management regimes for water
sources across the MDB. The NWMS is already seeking solutions to provision of a
central point for information on tradeable water entitlements, including to what extent
this should and can be standardised onto a template that can encompass the range and
diversity of available products. The matter of how information about entitlements is
accessed should be advanced through the NWMS. 604

The South Australian Government submitted that it supported draft rule advice 9–A
and 9–B but noted the potential for there being a reporting burden:
South Australia agrees with rule advice 9-A and 9-B. There is a heavy reliance on the
NWMS National Portal to supply the data the ACCC has identified as providing market
information. Whilst the portal should be the long term access point for this type of
information, there could well be a gap which could place a very heavy demand directly
on the states for providing information in yet another format for yet another set of
reporting. Early indications from the development of the NWMS National Portal are of
quite infrequent reporting, at least initially. Much of the information indicated as
required is of a short term or moment in time nature (Service delivery times, prices,
processing of trades). There is also a danger of duplication of reporting.
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The South Australian Government also submitted that the agreement of jurisdictions
would be needed and that jurisdictions would need to review existing arrangements for
water data:
The development of a standard template would need strong ownership and agreement of
content and format from all jurisdictions.
All jurisdictions will probably need to review their water data and policy management
as drought responses may have resulted in short term responses that may not be
maintained in the longer term or that may skew short term figures.605

GVIA supported the rule advice but also raised concerns about the costs of providing
information on the characteristics of tradeable water rights:
While GVIA supports the provision of the above information, it is very concern[ed] that
jurisdictions will try to recover the cost of providing this information from water users.
GVIA would argue that this information is already publicly available, and while there
may be some advantage in having it all stored in the one place, irrigators should not
have to wear the cost of its provision. 606

NIC submitted that the list of items in the ACCC’s draft rules advice was too long and
unnecessary:
NIC notes the draft rule advice that state government agencies should provide detailed
information about the water entitlements. While we don’t disagree on the principle that
agencies should be providing some information, we submit that the detailed list of items
contained in the rule advice is excessive and un-necessary. The list appears to be
designed to provide information to a person who has no knowledge of the water
industry at all. If a person or entity wishes to enter a market they know little about, there
are alternative avenues available to them (such as brokers and agents) who can assist
with educating them. We are apprehensive about state agencies being forced to make
this information readily available when informed players in the market – those who will
make up the overwhelming majority of players in the market – will not need it, but will
likely be forced to pay for it. 607

NIC also submitted that it had concerns about the cost of compiling information about
tradeable water rights characteristics:
We would be particularly concerned if existing water users were to be charged by state
governments for the cost of compiling this information.
To use a corollary, we are not aware of a similar requirement on government agencies to
provide information about the number of houses in a suburb or what they’re made from.
If a home buyer wants to know that information, they can find out. 608

NSWIC submitted that it did not support the publishing of further information on
tradeable water rights characteristics:
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Contrary to the submissions of industry groups – those representing the equivalent of
sophisticated investors – the ACCC proposes that the Trading Rules require state
government agencies to collate and publish vast reams of data to assist unsophisticated
investors to understand the water market.
NSWIC reiterates its rejection of this position. 609

NSWIC also raised concerns about costs of collating the information:
The ACCC neglect to disclose that costs associated with such activities will be sheeted
home to water entitlement holders either through Water Planning and Management
charges or through the regulated operating expenses of the state agency. In short, those
currently involved in the market will be forced to pay for provision of information to
those that are not. Ironically, it will be the ACCC that will be the entity setting those
charges for the period from 2014 in NSW, which we submit is a clear conflict of interest
in respect of providing this advice. 610

MIL submitted about additional costs for governments or IIOs of the ACCC’s rules or
recommendations about the Basin Plan water trading rules generally, and asked about
whether a regulatory impact statement (RIS) would be required:
A number of the rules and recommendations, if adopted, will result in government or
irrigation infrastructure operators incurring additional costs. In NSW at least, all of
these costs will be passed on to water licence holders and water users.
Murray Irrigation recommends the ACCC rules should focus on the key elements of a
regulatory framework that will drive the effective operation of a water market and these
elements should be incorporated into the Basin Plan water trading rules. Evidence
should be provided that benefits associated with the proposed rules will not exceed the
cost of regulation. Murray Irrigation is interested to understand whether a regulatory
impact statement is required in relation to the Basin Plan water trading rules. 611

9.1.3. Discussion
The ACCC notes that a number of issues are raised by submissions and are considered
in turn below.
Benefits of increased information about water access rights characteristics

The ACCC considered in its draft decision that the provision of information on the
characteristics of certain tradeable water access rights in a standard template would
help to facilitate trade. This was on the basis that a lack of information about the
differences in characteristics of water access rights (and their associated water trading
rules) may operate as a disincentive or barrier to trade between different water sources
or between Basin states. The ACCC considered that various pieces of information
about the water access right would be significant to the buyer, and that ready access to
such information would therefore better allow an assessment of whether to make a
trade.
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NIC and NSWIC submitted that the information that the ACCC considered could be
provided in the template was unnecessary and / or excessive. In particular, NIC
submitted that the information would not be needed by ‘informed players in the market’
who would ‘make up the overwhelming majority of players in the market’ and that
brokers and agents should provide market education. NSWIC submitted that the
information would only ‘assist unsophisticated investors’. In comparison the AWBA
supported the information being provided. The ACCC agrees that there would be users
that may already have ready access to all the information that they need in relation to
water trading. However, it does not consider that this would be a reason to prevent
information being more readily provided to other users, and considers it likely that even
sophisticated investors may lack information on water access right characteristics in
some areas, especially interstate. The ACCC notes that in the ABARE study conducted
for the ACCC, 15 per cent of irrigators who had not looked to trade with other
geographic areas identified a lack of information about water rights in other areas as a
reason. 612 This was a greater number of responses than parties citing the complexity of
administrative processes or a lack of information about price. The ACCC notes that the
value of collecting the information relates to the cost of the collation of the template,
which is discussed below.
DERM submitted that the draft rule advice should only be a recommendation because
of the ‘wide variation in entitlements and management regimes for water sources across
the MDB’. The ACCC considers that this variation is in fact a reason supporting the
need for such information to be provided in a standard form. Having considered the
submissions above, the ACCC remains of the view that there would be value in the
provision of information on tradeable water access rights characteristics in a standard
template.
The ACCC considered in its draft advice whether the categories of information
identified in the draft rule advice were all appropriate. 613 It remains of the view that all
of the categories of information listed would be relevant to a decision to trade.
The ACCC notes the submission of the AWBA that the information from the reliability
profile onwards could be supplied by links. The ACCC is of the view that the reliability
profile would be better provided on the template itself as the information should be
relatively simple to display graphically in a summarised form. The other information
which the ACCC is proposing be provided by link is more complicated. As such it may
be less able to be provided simply and may be better provided by link. However the
ACCC notes that the exact form of the template will be for the MDBA to determine.
Cost implications

Related to the submissions above about the value of a standard information template
about water access right characteristics is the issue of the cost of collating that
information. Parties including the South Australian Government, GVIA, NIC and
NSWIC all raised concerns about the costs of compilation of the information. GVIA,
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NIC and NSWIC all raised concerns about the costs of the information compilation
being recovered through water charges to water access right holders. The South
Australian Government noted the risk of duplication of reporting. MIL also raised a
general concern about the cost of ACCC’s rule advice and recommendations, and asked
whether a RIS would be prepared.
The ACCC acknowledges that there will be some cost for the provision of the
information identified in a standard template. However, as stated in its draft advice, it
does not consider that such costs would be high. In particular, it repeats that the
information to be presented in the templates is not new information that would need to
be generated or researched by Basin states. Rather it is information that should already
be available but is not currently aggregated and may be in a variety of different
complex documents. The ACCC’s draft rule advice would require the compilation of
existing information only. The cost implications are particularly reduced when it is
considered that the ACCC is proposing that links to existing documents or web pages
could be used for 7 of the 12 information categories. These information categories are
also those that may be more likely to be updated or changed, minimising the need for
frequent revision of the template information.
The ACCC considers that only one government agency from each state would be
required to provide the information in the standard template. It does not consider that
there should be multiple parties from within each state providing the same information.
Overall, given the minimal cost implications of the rule advice, the ACCC does not see
cost issues as a reason to not make its rule advice.
The ACCC notes again that its rule advice is that there should be a reliability profile on
the standard template and it is not advising that states need to provide a forwardlooking reliability forecast. Instead it is advising that a diagram of long-term and recent
historical allocation announcements should be provided. This information is already
available to Basin state governments, and in some cases is already provided by Basin
state governments. For example, as noted in the ACCC’s draft advice, NSW has
previously provided graphs of effective allocation in regulated river systems that the
ACCC considers provides relevant information about long-term allocations received by
water access entitlement holders (in this case, for the period from 1892 to 2008): 614
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The NWC’s Australian Water Market Reports provides more recent information to
water market participants in a graph of announced allocation percentage against each
month of the year (in the case below, for 2008-09). This would allow the effects of
recent drought and possible climate change to be assessed: 615

The ACCC considers that useful information for the standard template could be
provided on both a long term (e.g. all available years of data) and a shorter term (e.g.
the last five to ten years) that may give a better indication of more recent climate
conditions.
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The ACCC notes NSWIC’s submission that there is a conflict of interest in the ACCC
recommending the provision of information about water access right characteristics in a
standard form when it will also have a future role in setting state agency charges in
NSW. The ACCC does not consider that any such conflict of interest exists.
In relation to MIL’s submission about the costs of regulation imposed by the Basin
Plan water trading rules generally, the ACCC notes again that it does not consider that
the costs of its rule advice in relation to the characteristics of water access rights are
significant. More generally, the ACCC considers that its rule advice and
recommendations appropriately address the issue of the cost of regulation where
relevant. The ACCC notes that the MDBA is working with the Office of Best Practice
Regulation to ensure it meets all requirements for introducing new regulatory measures.
The ACCC understands that at this stage, and in accordance with these discussions, it is
the MDBA's intention to prepare a RIS for the Basin Plan.
Role of NWMS and AWRIS

DERM submitted that the NWMS is already seeking solutions to provision of a
standard central point of information, and that this issue should be advanced through
that process. The ACCC recognises the role of the NWMS, and notes that its rule
advice contemplates information being provided to the market through the National
Portal that forms part of the NWMS. However, the ACCC is not aware of any aspect of
the NWMS that proposes providing information on water access right characteristics in
the manner contemplated by the ACCC’s rule advice. To that extent, it considers that
the rule advice remains appropriate. However, it notes that, to the extent NWMS does
fulfil that role, there should not be duplication of the data provision.
The South Australian Government also raised concerns about the potential burden on
Basin states during the period before the NWMS is fully developed. The ACCC notes
that the NWMS National Portal is expected to be operational in April 2010, which
should mean that the information would be able to be provided once the Basin Plan
takes effect (due for mid 2011). It also notes that the information identified would not
need to come from the NWMS but would rather be information that should be already
available to Basin states.
The role of the NWMS National Portal in the context of the ACCC’s rule advice is as a
potential location for the standard information templates that are prepared by Basin
states. The ACCC notes that the NWMS and BOM may also be collecting some of the
same, or similar, information for presentation separately on the National Portal. The
ACCC notes that its rule advice seeks to achieve the provision of information in a
standard template to facilitate comparison between the water access rights available in
different geographic regions. It does not anticipate the information needing to be
frequently updated. In comparison, other similar information may be presented for
different reasons or updated more frequently.
Application of the rule

As stated in its draft advice, the ACCC considers that the obligation to provide the
information should be on Basin state government agencies, which will already have the
relevant information available or be able to derive it. The ACCC notes its comment
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above that only one agency in any given Basin state should be required to provide the
information.
The ACCC also remains of the view that the information is not relevant or necessary
for water allocations or for rights that do not require a specific licence, such as some
stock and domestic rights.
The ACCC notes the South Australian Government’s comment that there would be a
need for ownership and agreement of content and format from all jurisdictions. The
ACCC considers that the MDBA would be best placed to determine an appropriate
format for provision of such information, having taken into account views from Basin
states.
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9.1.4. ACCC advice
Rule advice (9–A)
The Basin Plan water trading rules should provide that state government agencies
must provide information about the different licensed water access rights (but not
water allocations) available under the water management regime in their state.
The information should be provided according to a standard template and available at
a central location (such as the NWMS National Portal). The applicable template and
central location should be as determined by the MDBA.
The information to be provided should include (if applicable):
1. location (water source name)
2. water source type (regulated, unregulated, groundwater)
3. priority class
4. total volume of water access right on issue of that kind
5. reliability profile (both long-term and more recent)
6. fees and charges payable by the holder of the water access right to infrastructure
operators and agencies of a State
7. applicable carryover policy, if any
8. dates of allocation announcements, method for announcing allocations and any
other applicable regular policy announcements (e.g. link to appropriate
allocation determination website)
9. information on how allocation levels are determined (for water access rights in
regulated systems)
10. links to applicable trading rules, especially applicable trading zone rules
11. areas where the water access right, and where any water allocation made
against that water access right if it is a water access entitlement, can be traded
(tagged) to
12. areas from which water can be traded to the water source location.
For some of these categories of information, it may be sufficient for a link to be
provided. The link should be to a readily accessible source of information and not
simply to master documents such as water resource plans. The ACCC considers that
links may be appropriate for item 6 and onwards.
The requirement to provide information in the standard template should only be
placed on one state government agency per Basin State. The information in the
standard template should be reviewed by the relevant Basin state at least once per
annum and updated where necessary.
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9.2.

Information about trading rules and processes

9.2.1. Background
Trading rules and procedural requirements are located in a variety of instruments and
are administered by a range of approval authorities and other entities. These rules relate
to where trades can be made from and to, as well as the administrative steps required
for a trade to be carried through. Having ready access to information about these rules
and processes is clearly critical to a well-functioning water market.
Information on trading rules and administrative processes can be obtained from water
market intermediaries, which also facilitate trades. Such information may also be
available from Basin state government departments and approval authorities, typically
through websites, but may be difficult to locate or interpret, or may not give a complete
picture of all relevant rules and procedures. This reflects the large number of different
documents that can contain applicable rules.
The ACCC considered in its draft advice and position paper that a large number of
trading rules are currently in operation throughout the MDB, which creates the
potential for significant uncertainty about the possibility of, and procedures for, trade.
The ACCC considered that such rules are not necessarily accessible and may be in a
variety of different documents, including in large and complex documents. This
complexity leads to increased costs for water market participants.
The ACCC considered in its draft advice and position paper that a more centralised
source of information about trading rules and processes would tend to facilitate trade,
particularly trade in water access entitlements. The ACCC considered that such rules
should be provided in a compiled form to a central location. However, the ACCC
recognised that certain water trading rules may change rapidly in response to
government policy changes. To that extent, it considered that it may be appropriate for
the compiled form of the rules to cross-reference other documents, but that the context
in which the linked documents relate to other rules should be explained, and specific
sections of linked documents referenced.
The ACCC also considered that IIO trading rules were similarly significant and should
be made publicly available. However the ACCC recognised that it may be appropriate
to apply the rules differently to different size of IIO, recognising that interest in water
trading rules for smaller IIOs may be limited.
Given the above considerations, the ACCC made the following rule advice in its draft
advice in relation to information about trading rules and processes.
Draft rule advice (9–B) was that:
The Basin Plan water trading rules should provide that state governments must provide
all applicable rules regulating the trade of water access rights to a central information
point (which could be provided by the MDBA or the National Water Market System’s
National Portal).
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The rules should be provided in a compiled form but may use cross-references to other
documents. Where cross-references are used, the document must explain the context in
which the linked document relates to rules contained in the compilation.

Draft rule advice (9–C) was that:
The Basin Plan water trading rules should provide that IIOs must provide their trading
rules for:
•

trade internal to the IIO’s irrigation network

•

trade to and from water market participants external to the IIO’s irrigation
network

to:
•

for IIOs with a total water access entitlement of 10 GL or more for irrigation
purposes, the same central information point as for government water trading
rules in rule advice (9–B)

•

for all IIOs, on their website and/or upon request.

The rules should be provided in a compiled form but may use cross-references to other
documents. Where cross-references are used, the document must explain the context in
which the linked document relates to rules contained in the compilation.

9.2.2. Summary of submissions
The VFF stated that it generally agreed with the ACCC’s draft rules advice and
recommendations on reporting and information matters. 616
The AWBA agreed with the ACCC’s draft rules advice 9–B and 9–C and added that:
The AWBA would also like to see some consistency between IIO’s in the reporting of
such information. 617

GVIA stated that:
GVIA is not opposed to the provision of the information, but is against any attempt to
recover any costs associated with its provision from water entitlement holders. 618

The ABA submitted:
ABA agrees that there should be a centralised source of information concerning matters
of interest relating to trade. This should include transformation processes and rules and
processes relating to finance associated with water rights. 619

The South Australian Government submitted that it supported rule advice 9–B:
South Australia agrees with rule advice 9-A and 9-B. There is a heavy reliance on the
NWMS National Portal to supply the data the ACCC has identified as providing market
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information. Whilst the portal should be the long term access point for this type of
information, there could well be a gap which could place a very heavy demand directly
on the states for providing information in yet another format for yet another set of
reporting. Early indications from the development of the NWMS National Portal are of
quite infrequent reporting, at least initially. Much of the information indicated as
required is of a short term or moment in time nature (Service delivery times, prices,
processing of trades). There is also a danger of duplication of reporting. 620

9.2.3. Discussion
The ACCC notes that there was general support for the ACCC’s draft rules advice.
Benefits of increased information about trading rules and processes

The ACCC remains of the view in its draft advice that there would be benefits from a
more centralised source of information about trading rules and processes. This is
because there is the potential for significant uncertainty at present about the
possibilities for trade and the procedures to be followed in making trades. This is due to
the fact that trading rules are often not necessarily accessible and can be contained in a
variety of large and complex documents. A more central information point would
improve the provision of information and reduce search costs for water market
participants.
Consistent with its draft advice, the ACCC also considers that IIO trading rules are
significant. These rules may contain restrictions on the ability to trade water within that
IIO’s irrigation network and / or moving water on and off the IIO’s group entitlement.
These rules will be directly relevant to member / customer irrigators as well as to other
water market participants seeking to purchase water from or sell water into an IIO area.
The ACCC accordingly considers that it would be appropriate to have these rules more
accessible to the market.
The ACCC notes that water trading rules may deal with water access rights, delivery
rights and / or irrigation rights. The ACCC considers that trading rules would be
relevant information for parties looking to trade any of those three types of tradeable
water rights. It considers that the rule advice should require parties to make available
trading rules on all three types of rights.
The ACCC therefore remains of the view that it would be appropriate to have a water
trading rule that requires state governments and IIOs to make their trading rules for
tradeable water rights more accessible.
Form of the compilation

The ACCC noted in its draft advice that water trading rules tend to be distributed over a
number of documents, including water resource plans, forms, legislation (including
Acts, regulations and other legislative instruments), interstate trading protocols and IIO
contracts and constitutions. It also noted that certain of these water trading rules can be
changed rapidly when government policy changes. As such, it may not be appropriate
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to require all water trading rules to be repeated in full in a centralised document
because these would lead to potential inconsistencies between source document and
compilations.
Accordingly, the ACCC considers that state governments and IIOs should have the
option to cross-reference other documents but that, where this takes place, the context
in which the linked document relates to other water trading rules should have to be
explained. The link would also have to identify the relevant section of the document.
The ACCC noted that, where the water trading rule was not likely to be changed
suddenly, it would be more appropriate to actually repeat the relevant water trading
rules in the compiled document.
The ACCC remains of the view that this would be an appropriate approach to this rule
advice. It also notes that, in addition to requiring provision of rules at the time that the
water trading rules come into effect, it would also be necessary to require provision of
rules as they change.
Application of the rules and cost implications

The ACCC notes that GVIA raised the issue of the costs of compiling water trading
rules in the manner proposed and providing them to a central location. As stated in its
draft advice, the ACCC does not consider that the cost burden would be significant for
state governments, given that these water trading rules must be known in order to allow
trades to be assessed and the ability to cross-reference other documents. The ACCC
remains of the view that the cost implications of this rule advice should not be
significant.
The ACCC remains of the view that it would be appropriate that there be a differential
reporting for IIOs depending on size of the IIO. For smaller IIOs, where there may be
only a small number of parties interested in the rules, the ACCC considered that it
would only be necessary that such parties provide the rules on their website and / or
upon request. For larger IIOs, where more external parties could be expected to benefit
from access to trading rules, the ACCC considers that the information should be
provided to the same information point as for state government water trading rules.
The ACCC considers that it would be appropriate to impose different reporting
requirements based on whether the IIO and its customers have 10 GL or more of water
access entitlements. This is the same threshold used in relation to provision of
information in the water market rules and the ACCC’s draft water charge
(infrastructure) rules. 621
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9.2.4. ACCC advice
Rule advice (9–B)

The Basin Plan water trading rules should provide that state governments must
provide all applicable rules (as changed from time to time) regulating the trade of
tradeable water rights to a central information point (which could be provided by the
MDBA or the National Water Market System’s National Portal).
The rules should be provided in a compiled form but may use cross-references to other
documents. Where cross-references are used, the document must explain the context
in which the linked document relates to rules contained in the compilation.

Rule advice (9–C)

The Basin Plan water trading rules should provide that IIOs must provide their rules
(as changed from time to time) regulating the trade of tradeable water rights for:
• trade internal to the IIO’s irrigation network
• trade to and from water market participants external to the IIO’s irrigation network
to:
• for IIOs where the sum of the volume of water
o to which the IIO is entitled under water access entitlements held by the
IIO; and
o to which its customers are entitled under water access entitlements
is at least 10 GL, the same central information point as for government water
trading rules (which could be provided by the MDBA or the National Water
Market System’s National Portal)
• for all IIOs, on their website and/or upon request.
The rules should be provided in a compiled form but may use cross-references to other
documents. Where cross-references are used, the document must explain the context
in which the linked document relates to rules contained in the compilation.

9.3.

Trading volumes and prices

9.3.1. Background
It is important that information about water trades is made publicly available to provide
clarity and transparency to the water market. The way that price and volume
information may be collected from water market participants and then conveyed to the
market is therefore a relevant consideration.
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Trading volume and price data is currently collected by a range of entities, including
Basin state governments, IIOs, approval authorities and intermediaries. However, the
extent to which this data is collected, and the method by which it is collected and
disclosed may differ between jurisdictions and entities. 622 There may also be concerns
about the quality and timeliness of the data collected.
Currently, Basin state governments collect price data on trades of water access
entitlements in Queensland, New South Wales, Victoria and South Australia, and on
trades of water allocations in New South Wales, Victoria and South Australia. Data on
trading volumes is necessarily collected as part of the trade approval process.
Some pricing and trading volume information is available from water market
intermediaries and IIOs. Water registers also often include trading volume data and, to
a lesser extent, pricing data. Some pricing and volume data is provided in annual
market summary reports.
Even when available, this pricing and volume information may not necessarily be
current or complete. It may also be difficult or costly to access. This can inhibit
confidence in the market and impose transaction costs, thereby hindering the efficiency
of the market.
The ACCC considered that pricing and volume information is fundamental information
for water market participants to be able to make informed decisions in the water
market, and that such information needs to be both available and timely. While some
information on price is already collected by a variety of sources that report some of this
information back to the market, this information is not necessarily comprehensive,
comparable or reported back to the market consistently.
The ACCC considered that the best way to facilitate collection of comprehensive
information on price would be a requirement on buyers and sellers to report trading
prices to the appropriate government approval authority or register as appropriate. The
ACCC considered that this would be unlikely to be an onerous burden and would
largely involve an existing or additional section on a trading application or registration
form.
The ACCC noted that the accuracy of price data could be an issue. However, it did not
see a need for mechanisms in the Basin Plan water trading rules to check accuracy of
reported prices at this time. Similarly, in order to minimise the reporting burden, it did
not consider that there was a need to amend prices where approval times for a trade are
long and the price changes between approval and registration.
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The ACCC notes that DEWHA has commissioned GHD Hassall to provide a summary of market
prices for approved transfers of MDB water access entitlements. That summary provides price data
obtained from a variety of sources including water market intermediaries, registers and government
departments, and includes publicly reported information, anecdotal information and non-public
information provided directly to GHD Hassall. See, e.g., GHD Hassall, Murray Darling Basin
water entitlements—summary of market prices for approved transfers, December 2009, available at
http://www.environment.gov.au/water/policy-programs/entitlement-purchasing/pubs/market-pricesdec09.pdf.
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Information collected by the government approval authority or register would then be
required to be reported to the BOM under the water regulations. The ACCC considered
that, given the existence of this BOM reporting obligation, it was not necessary to
require parties collecting data to subsequently report that information separately.
However, the ACCC noted that subsequent reporting through BOM would need to be
timely (ideally, in real time). In that respect, the ACCC noted a potential issue with the
timeliness of water access entitlement price data reporting, which is only provided to
the BOM on a yearly basis.
The ACCC considered in its draft advice that reporting requirements should apply to all
trades of water access entitlements and water allocations and to all water access right
holders. It similarly considered that approval authorities and registers should be obliged
to request the information. However, the ACCC did not consider that such a
requirement was necessary or appropriate for water delivery rights or irrigation rights.
Given the above considerations, the ACCC made a rule advice and recommendation in
its draft advice in relation to trading volumes and prices. Draft rule advice (9–D) was
that:
The Basin Plan water trading rules should provide that:
•

water access right holders participating in a trade must ensure that the agreed
price, for all trades of water access entitlements and water allocations, is
accurately reported to approval authorities or registers at the time of seeking
trade approval or registration

•

approval authorities and registers must require pricing information to be
provided as a condition of seeking approval and registration.

Draft recommendation (9–E) was that:
The ACCC recommends that the Bureau of Meteorology considers increasing the
frequency with which it collects and reports water access entitlement price information.

9.3.2. Summary of submissions
The VFF stated that it generally agreed with the ACCC’s draft rules advice and
recommendations on reporting and information matters. 623 It also referred to its
submission that there should be a national exchange model where trades, including
prices, are listed publicly.
The ABA submitted:
ABA agrees with ACCC’s position on matters concerning the availability of
information about trade volumes and prices and allocation announcements. 624

623
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The AWBA stated that it agreed with a requirement to have price reporting:
The AWBA agree with this requirement. However the AWBA has significant concerns
in respect of providing such information to approval authorities who also own or
operate an intermediary business for reasons outlined in 5-J. 625

NIC considered that there should be more price and volume information in the market
but that there was a need for a water trading rule concerning subsequent publication of
the information:
NIC supports the objective of this rule of providing more information to the market on
volume and prices. It is a criticism of the current Commonwealth buyback that only
average prices are provided which are close to worthless to the market at large.
However the position as outlined is absurd as it requires market participants to notify
price to the relevant agency, but places no obligation on the agency to publish that price
publicly – either in a timely manner, or at all. 626

NSWIC made a similar submission:
The ACCC recommended that the Rules provide for the provision of pricing data in a
timely and accurate manger by parties to a trade to an approval authority. The
submission of NSWIC – that this data must then be published in a similarly timely and
accurate manner – has been ignored.
As such, the reason for the provision of the data has been undermined. Without the
publication to the market of this data, there is absolutely no point in requiring its timely
provision to approval authorities. 627

GVIA also raised the issue of subsequent reporting:
GVIA is supportive of this Rule advice, but believes the rules must insist that the
pricing information is made publicly available in a timely manner. If the requirement is
to provide the information at the time of application, there should be a requirement for
the authority to make the information publicly available at that time. Currently in NSW,
the price only appears when the trade is added to the register, and that can be many
months after the application is made, making the information almost worthless from a
market standpoint. 628

The South Australian Government stated that price reporting was desirable but that it
may be difficult to police:
The reporting of prices is a desirable element of market information. The difficulty will
be in the policing and enforcement of this aspect as there is not necessarily any
ownership or benefit to the processing authority, although there is certainly value to the
market at large. The SA Natural Resources Management Act 2004 provides the ability
for the Minister to require the collection of certain information. Price information is
now a mandatory requirement as part of an approval of a transaction in South
Australia. 629
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AWBA, draft advice submission, p. 25.
NIC, draft advice submission, p. 6.
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The South Australian Government also stated that it supported the ACCC’s
recommendation concerning BOM’s frequency of collection of information about water
access entitlements:
South Australia is supportive of the principles of recommendation E and H. The issues
considered in these particular recommendations are not so much the frequency of
reporting or level of prices or disclosure, but ensuring that appropriate accuracy and
detailed supporting information is provided to ensure the data is sound and suitable for
further extrapolation. 630

GVIA also submitted that it supported timely price reporting, but not if it would
increase costs:
GVIA is supportive of an efficient and timely system for the prompt disclosure of water
access entitlement price information. However, it does not support a system that will
increase costs to entitlement holders. 631

In relation to the ACCC’s draft recommendation concerning BOM, the AWBA
submitted that it supported central reporting of price and that monthly sales reporting
would be appropriate:
The AWBA have always supported such proposed reporting of sales of water access
entitlements to a Central Information Bureau.
We as Brokers are constantly requested by Agricultural Consultants, Rural Property
Valuers, Financial Institutions and Investment Advisors to provide history of recent
current sales of water access entitlements. Now that water entitlements have been
separated from land it is vital that such a centralised information source be established.
We would suggest that the sales records be updated at least monthly. This should also
include sales of water entitlements within Irrigation Corporations which may not be
reported to the market at this time.
Most major water brokers transacting annual water allocations have records of sales on
their websites. Again a Bureau could be established to record sales of all water
allocations sales. To achieve such records it maybe a condition of approval to disclosed
sale prices. Sales of annual allocations within Irrigation Corporations may not
necessarily be reported to State Water Bodies at this time.

MI stated that it already provided data to BOM and that duplication should be avoided:
MI currently provides extensive data to BoM (including 28 data sets ranging in
frequency from daily, weekly, monthly and annually). Also, the ACCC recommends
that market participants (presumably including buyers, sellers, and agents) advise the
agreed price for all water entitlement and allocation trade to approval authorities and
registers (9-D). In this light, care needs to be taken to avoid duplication. In MI’s view
there should be a comprehensive review of data collection and recording in rural water
supply with a view to improving efficiency, avoiding duplication, and avoiding
unnecessary costs on data suppliers. 632

630
631
632

262

South Australia, draft advice submission, p. 6.
GVIA, draft advice submission, p. 22.
MI, draft advice submission, p. 3.

Water trading rules: Final advice—March 2010

The NFF submitted that intra-business trades should be excluded and that there should
be a rule concerning reporting of price information back to the market:
NFF recommends that intra-business trades (i.e. water traded from one licence to
another within the same business enterprise) should be excluded from data collated and
disseminated about the water market itself. To do otherwise is to distort market volumes
and prices.
NFF also notes that the timing of the information on trade volumes and prices is critical
to informing the market and transparency. The requirement to collect the information is
supported but there ought to be a further requirement for timely provision of this
information to the market. The ACCC have failed to adequately consider this aspect.633

9.3.3. Discussion
The ACCC notes that parties generally supported there being greater reporting of price
and volume information for water trading. However, a number of parties raised
concerns about the need for subsequent reporting obligations and costs.
Benefits of price reporting

The ACCC remains of the view that pricing and volume data is fundamental
information that will allow water market participants to make informed decisions on
water trade. While volume data must be collected for trades to be approved and
registered, price would not necessarily need to be collected. At the present time price
information on the trade of water access entitlements and water allocations is generally
required by Basin states, other than for trade of water allocations (seasonal water
assignments) in Queensland, but the reporting of price information back to the market
is not comprehensive, comparable or reported consistently. The ACCC notes that
submissions generally supported a need for an increased amount of price information
being available to the market.
The timing of price and volume information is also significant. The ACCC notes
AWBA’s submission that price and volume data be updated at least monthly. The
ACCC considers that price information need to be provided in a timely way to provide
useful information to water market participants. It would be likely that the appropriate
timeliness would depend on the type of water access right traded. For example, the
prices for water allocations are generally more volatile that that of water access
entitlements. 634 The timeliness of water allocation price information may therefore be
more significant. The ACCC considers that reporting of water allocation price
information within no more than a month may be appropriate.
The ACCC remains of the view that requiring data collection at the state level should
better ensure that more complete data is collected and available centrally. The ACCC
does not consider it necessary or appropriate to specify a Basin Plan water trading rule
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NFF, draft advice submission, pp. 6-7.
NWC, Australian Water Markets Report 2008-09, December 2009, pp. 88-9, 94-5, 114-7, 138,
143-4.
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that price and volume data on water delivery rights and irrigation rights should be
required to be collected by IIOs.
Subsequent reporting obligations

A number of parties submitted that there was little to no benefit in an obligation on
water market participants to report price and on approval authorities and registers to
collect price in the absence of a water trading rule requiring subsequent publication of
this information by the collecting agency.
The ACCC does not consider that such a rule is necessary at this time. This is because
there are already obligations, under the Water Regulations 2008, on approval
authorities and registers to report price and volume data to BOM once collected. The
form of and time frames for publishing of information back to the market once
collected by BOM under the water regulations are not finalised. However, the ACCC
understands that the price and volume data will be published through the NWMS (in
preference to BOM’s own AWRIS, which will not focus on market information). As
such, the price and volume data will be subsequently published back to the market
through this process. The ACCC accordingly does not see benefit in also requiring each
collecting agency to subsequently also report the data back to the market, as this would
be duplicative and provide no further information to the market than that set up under
the existing measures.
The ACCC notes again that price and volume information is currently required to be
provided to BOM on a weekly basis for water allocation trades, but on a yearly basis
for water access entitlement trades. While weekly price data would be useful for water
market participants, it seems less likely that the provision of price data for water access
entitlements on a yearly basis only would provide useful information. Accordingly the
ACCC has recommended that BOM consider increasing the frequency of its data
collection on water access entitlement information.
Given stakeholders’ submissions, the ACCC has also considered whether there is a
need to have a water trading rule specifying subsequent publishing times for BOM /
NWMS once they receive price and volume data. At this stage the ACCC does not
consider that this is necessary. However, if the publication of information on the
NWMS does not turn out to be timely, then it may be appropriate to consider such
requirements. The ACCC notes that, while ideally price information would be reported
in real time, reporting back price information on at least a monthly basis should be
sought. Given that water allocation price and volume information will be provided to
BOM on a weekly basis, even more frequent publication on the NWMS may be more
appropriate for water allocation trades.
Accurate reporting of price

The ACCC noted in its draft advice that it may be hard to verify pricing information
provided to approval authorities and registers given the number of trades that occur and
the difficulty of checking the information against another source. However, the ACCC
remains of the view that jurisdictions should legislate to require parties to provide
accurate information, and that informing both parties to the transaction of the reported
price may provide some guarantee of accuracy.
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The ACCC also noted in its draft advice that negotiated prices may change between the
time of application, registration and settlement, particularly when the approval times
for trades are long. The ACCC did not consider that it would be appropriate for trading
parties to have to continuously update price at each stage of the trade process. The
ACCC also recognises that requiring parties to provide price information at the time of
both approval and registration may introduce an element of double-counting.
Accordingly it considers that it would be appropriate that only the last stage in any
trade process should be required by the Basin Plan water trading rules to collect price
data—for example, where a trade is subject to both approval and registration, price
information should only be collected at the time of registration. However, states would
be free to collect more price data if they wished.
Application of the rule and cost implications

GVIA submitted that it would not support a price reporting system that increased costs.
The ACCC remains of the view that requiring price information to be reported should
not be an onerous burden on trading parties, as they would simply be required to enter
the agreed price on a form. The ACCC considers that the obligation should equally
apply to water access right holders where representatives such as brokers or lawyers act
on their behalf in seeking approval or registration.
The ACCC also remains of the view that there would be unlikely to be any significant
cost burden on the approval authorities and registers that collect the information, given
existing data collection and the established BOM reporting process. The ACCC also
notes that its position that price information need only be provided at the last stage of a
trade should help reduce any costs involved.
The ACCC notes the NFF submission that intra-business trades should be excluded
from data collected and reported to the market. The ACCC agrees that intra-business
trades may not be conducted on an arms-length basis. However, it considers that this
would be best addressed by data still being collected and reporting agencies
considering ways of filtering information (e.g. by excluding zero value trades from
calculated averages) in a transparent manner.
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9.3.4. ACCC advice
Rule advice (9–D)

The Basin Plan water trading rules should provide that:
•

water access right holders participating in a trade must ensure that
the agreed price, for all trades of water access entitlements and water
allocations, is accurately reported to approval authorities or registers
at the time of seeking trade approval or registration

•

approval authorities (including registers) must require pricing
information to be provided as a condition of seeking approval and
registration.

•

the above requirements on water access right holders and approval
authorities (including registers) apply only to the final stage in a
trade approval process, and do not preclude a Basin state from
otherwise collecting price information.

The Basin Plan water trading rules do not need to contain obligations concerning
subsequent publishing of price and volume information. This is because, under
existing Water Regulations 2008 processes, approval authorities (including registers)
who collect price and volume information must report that information to the Bureau
of Meteorology, which will facilitate reporting on the NWMS.

Recommendation (9–E)

The ACCC recommends that the Bureau of Meteorology considers increasing the
frequency with which it collects and reports water access entitlement price
information.

9.4.

Allocation and policy announcements

9.4.1. Background
Water in regulated systems is made available for use through regular allocation
announcements from the relevant Basin state authority or infrastructure operator.
The size of these allocation announcements depends on the amount of water currently
available (or forecast to be available), storage levels, the amount of water access rights
issued (and their priority), other water commitments and management decisions.
The rules for calculating the figure may be contained in the relevant water resource
plan.
State governments and other authorities will also make announcements from time to
time about various government policy decisions that affect the water market. Policy
changes could include things such as changes to carryover conditions, changes to the
266
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ability to trade between particular zones (such as the rules relating to trades across the
Barmah Choke or the moratorium on trade of water allocations out of the
Murrumbidgee 635 ) and other market-sensitive changes to trading rules.
The ACCC considered in its draft advice and position paper that allocation
announcements may affect prices because of their implications for the demand for and
supply of water access rights (particularly on water allocation demand, supply and
price). Where the available water increases, or is different from the increase expected,
the demand and supply in the market would be expected to change. Accordingly, the
ACCC considered there would be merit in allocation announcements occurring on a
predictable basis and in ensuring that water authorities disclose the framework for how
allocations are calculated, and provide information on the major relevant inputs. This
would provide more transparency in the market and reduce the risk of announcements
taking the market by surprise.
The ACCC also noted that policy announcements such as changes to carryover
conditions, or embargos or restrictions on water trade could be market-sensitive and
particularly alter the trading behaviour of parties. The ACCC considered that any
allocation announcements and policy changes should be widely communicated to the
market and that it would be appropriate that agencies making market-sensitive
allocation and policy announcements make those announcements to all market
participants at the same time (by one of a number of methods). Equally, any party that
sees relevant information before an announcement is made publicly should not be
permitted to trade relevant water access rights. This draws on principles in equities
markets relating to insider trading and disclosure.
Given the above considerations, the ACCC made a number of rule advice and
recommendations in its draft advice in relation to allocation and policy announcements.
Draft rule advice (9–F) was that:
The Basin Plan water trading rules should provide that governments (or their delegates)
making:
•

allocation announcements

•

announcements of market-sensitive policy changes or information, including
but not limited to:
o

changes to carryover conditions

o

changes in the ability to trade between trading zones

o

amendments to previous announcements

should make those announcements to the entire market at the same time by methods
such as, for example, email mailing lists, media releases and press advertisements.
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DWE, 2009–10 New South Wales water trade rules for the southern rivers, media release, 1 July
2009.
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Draft rule advice (9–G) was that:
The Basin Plan water trading rules should provide that parties privy to allocation
announcements and announcements of market-sensitive policy changes should be
prohibited from trading relevant water access rights until the announcement is made to
the entire market.

Draft recommendation (9–H) was that:
The ACCC recommends that water authorities should provide information on how
allocation levels are calculated, including:
•

disclosing the framework for making allocation announcements

•

providing information on the major inputs (such as dam storage levels) for
calculating allocation levels whenever an announcement is made.

9.4.2. Summary of submissions
The VFF stated that it agreed generally with the ACCC’s draft rules advice and
recommendations on reporting and information matters. 636
Approach to making allocations and policy announcements

NIC agreed with the ACCC’s draft rule advice and recommendations:
NIC concurs with the ACCC position that such announcements should be provided to
the market at the same time and that the basis for them should be properly explained. 637

The South Australian Government stated that it supported the ACCC’s rule advice
concerning the making of allocation and policy announcements:
South Australia agrees with rule advice 9-F and 9-G. Announcements being made to the
entire market at once is important for the functioning of a market. It is also important
that the forewarning of changes as a result of changed hydrologic connectivity due to
climatic conditions is made to the entire market at once. These market-sensitive
announcements need to be managed under strict protocols that do not give trading
advantages to any organisations or individuals before the announcement is made to the
whole market. 638

GVIA agreed with the ACCC’s draft rule advice that allocation and policy
announcements should be made to the entire market at the same time:
GVIA concurs with this advice, and adds that although NSW has made some attempts
to introduce such a system its application has been haphazard at best. 639

636
637
638
639

268

VFF, draft advice submission, p. 19.
NIC, draft advice submission, p. 6.
South Australia, draft advice submission, p. 4.
GVIA, draft advice submission, p. 12.

Water trading rules: Final advice—March 2010

The AWBA submitted that it supported draft rules about the announcement of
allocations and policy changes:
The AWBA strongly supports this rule. The AWBA also has some concerns regarding
the potential conflict of interest in some delegates making these market sensitive
announcements also operate intermediary businesses. 640

SunWater submitted that it agreed with the ACCC’s draft rule advice and noted that
there were potential conflicts of interest in its roles:
SunWater agrees with the intent of these two proposed rules and also believe that the
recommendation 9-H be elevated to a proposed rule.
As stated in our position paper submission, SunWater is aware of the potential conflict
of interest which can arise from our role in determining ‘announced allocations’ (carried
out under the rules in the appropriate Resource Operations Plans), rules regarding the
application of carryover, etc.
SunWater’s implementation of ring fencing arrangements (noted in section 5.6.1 of the
ACCC draft advice) helps to minimise the potential issue, but in addition to this
SunWater is discussing the issue with the Department of [Environment] and Resource
Management, the Queensland regulator, with view to DERM assuming responsibility
for the preparation of making allocations announcements. 641

Details of allocation announcements

In relation to information about allocation levels, the AWBA submitted that:
This very issue has long been debated by AWBA members, irrigators and water
authorities. For a water allocation market to be transparent it is vital that all the factors
that are considered before making an announcement of water allocation increases are
made known.
NSW State Water have in the past made it known some of the factors that are used to
determine if there was sufficient water in storage dams to make water allocation
announcements.
AWBA would welcome disclosure of such framework for making allocation
announcements. 642

GVIA also stated that it supported a transparent water allocation determination
system. 643
The South Australian Government also stated that it supported the ACCC’s
recommendation concerning information on allocation calculations:
South Australia is supportive of the principles of recommendation E and H. The issues
considered in these particular recommendations are not so much the frequency of
reporting or level of prices or disclosure, but ensuring that appropriate accuracy and
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detailed supporting information is provided to ensure the data is sound and suitable for
further extrapolation. 644

The ABA submitted that:
ABA agrees with ACCC’s position on matters concerning the availability of
information about trade volumes and prices and allocation announcements. 645

9.4.3. Discussion
The ACCC considers each of the two areas from its draft advice in turn.
Approach to making allocations and policy announcements

There was general support from submitting parties for the ACCC’s draft rule advice
about the process for making allocation and other market-sensitive policy
announcements. The ACCC remains of the view that the rule advice is appropriate.
The ACCC’s rule advice essentially draws on approaches to ‘insider trading’ in equities
markets. The aim of the rule advice is to help ensure that the market operates freely and
fairly, with all water market participants having equal access to relevant information.
The rule advice also maintains general market confidence that improper use is not
being made of confidential information.
The ACCC remains of the view that it would be necessary to have two Basin Plan
water trading rules—one restricting the way that agencies make allocation or policy
announcements, and one restricting the behaviour of parties that are privy to relevant
information before it is public. Broadly speaking, the ACCC is proposing that the Basin
Plan water trading rules require that:
•

agencies making allocation or market-sensitive policy announcements
would have to provide the information to the entire market at the same
time

•

any party that is privy to relevant information before an announcement
is made publicly should not be permitted to trade relevant water access
rights.

In relation to the first of these points, the ACCC notes that it would be important to
consider what sort of information would be captured by the rule, and what sort of
announcement would fulfil its requirements.
The ACCC is of the view that the relevant types of information would be
announcements that would have a material effect on the price of water access rights.
This draws on concepts in the Corporations Act 2001, which only applies when the
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information would have a ‘material effect’ on the price of financial products. 646 The
ACCC has identified certain types of information as being relevant. Firstly, allocation
announcements clearly have the potential to influence price of water access rights, as
they directly affect the supply of and demand for water allocations (and indirectly for
other water access rights as well). Secondly, changes to carryover conditions
(especially late in a water season) or the ability to trade between trading zones (such as
the recent moratorium on water allocation trade out of the Murrumbidgee), as well as
changes to previous announcements, would, in the ACCC’s view, clearly have an effect
on prices. However, the ACCC does not consider that this is necessarily an exhaustive
list of factors.
In relation to the methods that would fulfil a requirement to provide the information to
the entire market at the same time, the ACCC noted in its draft advice that email
mailing lists, media releases and press advertisements would be appropriate ways to
make allocation or policy announcements known to the entire market. It also considers
that publishing the information on a public website would be an appropriate
announcement method. The ACCC considers that the important consideration is
whether, once the announcement is made, the information is generally available such
that any interested member of the general public could find out the information, and
that no particular parties are informed of the announcement before it could be accessed
by a member of the general public.
The ACCC again notes that, where community consultative groups may be consulted
with before important announcements are made, important information provided to
those groups should be made public.
The ACCC notes that the second rule advice—that a party that is privy to relevant
information before an announcement is made publicly should not be permitted to trade
relevant water access rights—more closely mirrors the approach taken to insider
trading in the provisions of the Corporations Act 2001 that deal with insider trading for
financial products. 647 The ACCC remains of the view that it would be appropriate that
the obligation to not trade be placed on the party possessing the relevant information,
rather than on approval authorities. This is because approval authorities would be
unlikely to have knowledge of whether a trade applicant has knowledge not generally
available to the market.
The ACCC notes in relation to SunWater’s submission that it examined issues relating
to conflicts of interest for approval authorities in section 5.6 of this final advice.
Details of allocation announcements

The ACCC’s draft recommendation that agencies making allocation announcements
should provide information on how the allocations were calculated, including on the
general framework and major inputs, received support from those parties that
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responded. In particular SunWater considered that the draft recommendation should be
made a rule.
The ACCC remains of the view that greater information about allocation
announcements would provide more transparency in the market about allocations and
reduce the extent to which allocation announcements could take the market by surprise.
As noted above, allocation announcements will have potential impacts on the demand
and supply of water, and hence on the market price for water access rights (and
particularly water allocations).
Given that the headline allocation figure is likely to be the most relevant factor to
market, the ACCC considered in its draft advice that it was not necessary to make a
rule advice in relation to specific details underlying an allocation announcement. The
ACCC notes SunWater’s view that a rule advice would be appropriate. The ACCC
considers that the difficulty with a rule advice to this effect is that any such rule would
need to be highly prescriptive as to the information to be provided. The important
information may differ between each Basin state and even between each WRP area,
making it difficult to identify which information is to be provided. On the whole, the
ACCC does not consider that a Basin Plan water trading rule would be appropriate at
this stage, and has retained its recommendation.
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9.4.4. ACCC advice
Rule advice (9–F)

The Basin Plan water trading rules should provide that governments (or their
delegates) making:
•

allocation announcements

•

announcements of policy changes or information that would have a
material effect on the price or value of water access rights, including
but not limited to:
•

changes to carryover conditions

•

changes in the ability to trade between trading zones

•

amendments to previous announcements

should make those announcements to the entire market at the same time such that:
•

once the announcement is made, the information is generally available
such that any interested member of the general public could find out
the information

•

particular parties are not informed of the announcement before it could
be found out by a member of the general public

using methods such as:
•

publishing the information on a public website

•

email mailing lists

•

media releases

•

press advertisements.

Rule advice (9–G)

The Basin Plan water trading rules should provide that parties privy to allocation
announcements and announcements of policy changes or information that would have
a material effect on the price or value of water access rights should be prohibited from
trading any water access right that is the subject of the relevant announcement or
whose price or value would be materially affected by the relevant announcement, until
the announcement is made to the entire market and is generally available.
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Recommendation (9–H)

The ACCC recommends that water authorities should provide information on how
allocation levels are calculated, including:
•

disclosing the framework for making allocation announcements

•

providing information on the major inputs (such as dam storage levels)
for calculating allocation levels whenever an announcement is made.
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Appendix 1 Rule advice and recommendations
This appendix contains the ACCC’s rule advice (in the shaded boxes) and
recommendations (in the unshaded boxes). See section 2.3 for a discussion of the
distinction between a ‘rule advice’ and a ‘recommendation’.
Recommendations to the MDBA regarding requirements for water resource plans under
item 11 of the Basin Plan are marked with an asterisk (these are all in relation to
location matters—chapter 6). See sections 2.1.2 and 2.3.2 for a discussion of these
types of recommendations.

Water access rights—general matters
3.1

Ownership restrictions

Rule advice (3–A)

The Basin Plan water trading rules should provide that there are no specific
restrictions on the trade of water access rights based on whether any party to the trade
is a member of a particular class of entities, including entities such as:

3.2

•

non-landholders (unless use has not been unbundled from water access rights)

•

environmental water-holders

•

urban water authorities

•

foreign entities (except to the extent of the operation of the Foreign
Acquisitions and Takeovers Act 1975).
Co-held water access rights

Recommendation (3–B)

The ACCC recommends that Basin state governments review the existing
arrangements for trade or subdivision of co-held water access rights by members of a
co-holding that are not related entities.
3.3

Unbundled water rights

Rule advice (3-C)

The Basin Plan water trading rules should provide that approval of an application to
trade a water access right should not be conditional on the purchaser holding,
obtaining, trading or terminating:
•

a water delivery right, or
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•

a works approval, or

•

a water use approval

where these rights or approvals are governed through separate instruments or
processes.
Rule advice (3-D)

The Basin Plan water trading rules should provide that approval of an application to
trade a water access right should not be conditional on the purchaser being the owner
or occupier of land where water access rights are unbundled from land.

3.4

Restrictions based on the intended use of water

Rule advice (3–E)

The Basin Plan water trading rules should provide that, in the case of tradeable water
access rights (other than stock and domestic rights):
• there should be no restrictions on trade due to the purpose for which the

water has, is currently, or will be used
• the purpose for which water arising from a trade is used should not be

restricted as part of the trade approval process (water use on land should
be separately addressed through use approvals).
Recommendation (3–F)

The ACCC recommends that:
•

there should be no exemptions from water trading rules for, or
additional restrictions placed on, environmental water holders

•

water access entitlements and water allocations held by environmental
water holders should be treated no differently to water access
entitlements and water allocations held by any other person.
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3.5

Stock and domestic water use

Recommendation (3–G)

The ACCC recommends that if a Basin state has made, or proposes to make some or
all stock and domestic rights into volumetric water access entitlements that are
tradeable, caution should be taken to ensure that:
•

where only some stock and domestic rights are made tradeable, there is
a reasonable expectation that the water access entitlement holders have
no practical access to water from any remaining stock and domestic
rights

•

no new stock and domestic rights will be issued, except where a water
source is not fully allocated and it is considered appropriate to allocate
additional stock and domestic rights as part of the water resource
planning process

•

adequate safeguards are in place to meet critical human water needs in
the event of very low allocation levels and that these safeguards would
be available to people who can demonstrate efforts to manage their
own water needs (for example, a Basin state may require a person to
hold a water access entitlement in order to qualify).

Recommendation (3–H)

The ACCC recommends that in fully or overallocated water sources, new stock and/or
domestic rights should not be issued. Where a water source is fully allocated, water
for new stock and/or domestic needs should be sourced through the market.

3.6

Trade into and out of the MDB

Rule advice (3–I)

The Basin Plan water trading rules should provide that a water access right trade
should not be refused on the basis that the water will be used in an area outside the
MDB (and the use of water inside the MDB should not be restricted solely because it
was taken from a water resource outside the MDB).
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3.7

Environmental impacts resulting from trade

Recommendation (3–J)

The ACCC recommends that:
•

water trading should only occur within the environmental bounds set
through the water planning process

•

where environmental impacts result from the use of water on land (e.g.
salinity), these impacts should be managed through separate use
approvals, not restrictions on trade

However the ACCC considers that it is unnecessary for the Basin Plan water trading
rules to incorporate these positions explicitly.

3.8

Overallocation and overuse

Rule advice (3–K)

The Basin Plan water trading rules should provide that water access right trades
should not be conditional on a reduction in the trade volume to address overallocation.
Rule advice (3–L)

The Basin Plan water trading rules should provide that trade within an overallocated
system should not be restricted solely on the basis that the system is overallocated.

3.9

Conversion between priority classes

Recommendation (3–M)

The ACCC recommends against allowing for conversion between priority classes of
water access rights. The benefits of allowing conversion may be realised through more
efficient water markets and the potential disadvantages may be severe in terms of third
party impacts.

3.10

Carryover

Rule advice (3–N)

The Basin Plan water trading rules should provide that there are no restrictions on
trade specific to water allocations carried over (once they have been deemed
accessible for use), nor should there be any specific exclusion of traded water access
rights from having access to carryover (assuming other criteria, such as the possession
of a water access entitlement, are met).
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Recommendation (3–O)

The ACCC recommends the use of:
•

continuous accounting

•

capacity sharing, and

•

spillable water accounts with no limits on carryover volumes

to increase water holder’s access to water across seasons.
Where these are not feasible, other methods to extend access to carryover water
should be pursued.
Recommendation (3–P)

The ACCC recommends that relevant agencies should investigate appropriate signals
about the likelihood of carryover water being available (and the timing of that
availability in the season) and how this should be communicated to water access right
holders. This could possibly be linked to the tiered water sharing arrangements in the
Basin Plan.

3.11

Metering

Recommendation (3–Q)

The ACCC recommends that all jurisdictions should take steps to improve the accuracy
and extent of metering in the MDB. Jurisdictions should ensure that all water access
right holders have an approved meter installed at all off-take points, except where
metering is assessed as not being cost-effective (although such assessments should be
regularly reviewed with reference to changes in metering costs and expected benefits).
The ACCC recommends that meters should comply with relevant national standards or
frameworks, such as that being developed though the Water Metering Experts Group.
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The 4 per cent limit
Rule advice (4–A)

As the rationales for the 4 per cent limit are better addressed through other
mechanisms, the Basin Plan water trading rules should provide that the 4 per cent limit
(and other, similar limits) should be immediately and completely removed by Basin
states throughout the MDB.
As such, the Basin Plan water trading rules should provide that limits on the volume of
trade out of an area (other than limits that reflects physical constraints, environmental
constraints or hydrologic connection and water supply considerations) are prohibited
upon the commencement of the Basin Plan.
Recommendation (4–B)

The ACCC recommends that Basin states give their full and urgent consideration to
the immediate and complete removal of the 4 per cent limit (and other, similar limits)
prior to the commencement of the Basin Plan water trading rules.

Water access rights—approval processes
5.1

Approval times

Recommendation (5–A)

The ACCC recommends that Basin states provide to the MDBA the following
information in relation to their approval authorities’ performance against the COAG /
NRMMC standards for each month and water year:
•

the number of water allocation and water access entitlement trade
applications processed

•

the percentage of water allocation and water access entitlement trade
applications processed within the applicable COAG / NRMMC service
standards.

Recommendation (5–B)

The ACCC recommends that approval authorities’ performance against the COAG /
NRMMC service standards should be published by the MDBA (or another Australian
Government agency nominated by the MDBA, such as the NWMS National Portal).
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Recommendation (5–C)

The ACCC recommends that the MDBA should:
•

continuously monitor approval authorities’ performance against the
COAG / NRMMC service standards

•

review the appropriateness and effectiveness of the COAG / NRMMC
service standards at least every two years to consider whether the
service standards can be further tightened and by how much. This
review process should include an opportunity for stakeholder comment
on the appropriateness and effectiveness of the service standards.

Recommendation (5–D)

The ACCC recommends that if approval authorities are consistently not meeting the
COAG / NRMMC service standards as they exist from time to time, or the service
standards are not regularly reviewed, the MDBA should reconsider the need for a
Basin Plan water trading rule mandating service standards for trade approval times.

5.2

Consideration of applications by multiple approval authorities

Recommendation (5–E)

The ACCC recommends that a working group comprising representatives from the
Australian Government, Basin states and approval authorities would be an appropriate
forum to more formally consider the longer term potential for cross-delegating
selected trade approval functions or consolidating particular trade approval functions
relevant to the MDB into one entity. Relevant considerations—for both crossdelegating approval functions and consolidating approval functions into one entity—
include:
•

the types of trade approvals most amenable to such measures

•

likely benefits to water market participants and approval authorities

•

the initial and ongoing costs

•

the extent of any legislative changes that would be required

•

the future role and effect of the National Water Market System.

5.3

Information sharing between approval authorities

Recommendation (5–F)

The ACCC recommends that jurisdictions continue to prioritise work towards the
National Water Market System and complementary interstate information-sharing
arrangements.
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5.4

Applications to trade

Rule advice (5–G)

The Basin Plan water trading rules should provide that approval authorities are
required to accept duly completed applications to trade a water allocation submitted
by email to an email address established by the approval authority for this purpose.
This requirement would not apply to situations where an approval authority offers a
web-based form for applications (although approval authorities may wish to offer both
facilities). Approval authorities may also continue to accept trade approval
applications by post, in person or any other means they see fit.
Recommendation (5–H)

The ACCC recommends that approval authorities consider the development of
web-based forms for applications to trade water access rights. Approval authorities
may also continue to accept trade approval applications by post and in person.
The ACCC recommends that approval authorities accept trade applications for water
access rights (other than water allocations) lodged by email where the approval and
registration processes are conducted separately.

5.5

The role of water market intermediaries

Recommendation (5–I)

The Basin Plan water trading rules cannot directly regulate the conduct of water
market intermediaries. The ACCC notes that industry-specific legislation is a matter
for governments (federal and Basin state) to consider. The ACCC recommends that
fair trading agencies also continue to monitor complaints against water market
intermediaries.
The ACCC will also examine broader industry developments and practices, and
continue to distribute educational materials to intermediaries and their customers.
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5.6

Approval authorities’ other activities

Rule advice (5–J)

The Basin Plan water trading rules should provide that an approval authority must not
approve an application to trade a water access right unless it has first informed all
other parties to the trade of any interest that it or a related party has (and if so, the
nature of that interest) in:
•

that water access right and / or

•

a water market intermediary which brokered or facilitated that trade in
return for a commission or fee.

The Basin Plan water trading rules should provide that where an approval authority
rejects a proposed trade of a water access right, the approval authority must notify the
parties to the proposed trade in writing of the reason(s) why the approval authority
rejected the proposed trade.
Rule advice (5–K)

The Basin Plan water trading rules should provide that approval authorities must
inform the market of any trade of a water access right to which they have been a
buyer, seller, lessee or lessor. This disclosure should be made as soon as possible after
the trade has been completed and on the approval authority’s website.

Recommendation (5–L)

The ACCC recommends that approval authorities and Basin state governments
develop policies and procedures to identify and appropriately manage potential or
perceived conflicts of interest of approval authorities.
In particular, the ACCC recommends that Basin state governments consider structural
separation of water market intermediaries and approval authorities.

Water access rights—location processes
6.1

Trade in regulated systems

Rule advice (6–A)

The Basin Plan water trading rules should provide that trade of tradeable water access
rights between regulated system trading zones should only be restricted based on
physical constraints, environmental constraints, or hydrologic connections and water
supply considerations. While the existence of a Basin state border may necessitate
different trading zones, it should not (in isolation) limit trade between these two zones.
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Recommendation (6–B)*

The ACCC recommends that the MDBA considers requiring water resource plans to:
•

define trading zones for regulated systems, on which location-specific
trading rules are referenced

•

where trade is restricted between two zones, the rationale behind this
restriction should be explicitly stated in the water resource plan and
based on physical constraints, environmental constraints, or hydrologic
connections and water supply considerations.

Trading zones, and water trading rules that refer directly to these zones, should be
reassessed and if necessary amended in the event that physical or environmental
constraints or water supply considerations change.
Recommendation (6–C)*

The ACCC recommends that the MDBA considers requiring water resource plans to
incorporate the following principles for trade in regulated systems:
•

trades within a trading zone should generally not be restricted

•

downstream trades between hydrologically connected systems should
generally be possible

•

where a downstream trade is impeded by a physical constraint to
channel capacity (and delivery shares across that constraint have not
been created), it should only be approved as back trade

•

where an upstream trade is made into a separate hydrological system, it
should only be approved as back trade

•

trades should be possible between the upper reaches of regulated river
systems that converge downstream, provided that any supply
obligations of the original location’s river below the point of
confluence, which may be affected by the trade, are assumed by the
destination location’s river

•

upstream trades from a location supplied by more than one source to a
location supplied by only one of those sources should be possible, but
may be subject to special limits and conditions.

Recommendation (6–D)

The ACCC recommends that river operators and/or relevant infrastructure operators
should regularly provide information to market participants about the likelihood of
short-term changes to trading restrictions due to changes in hydrologic connectivity.
This information should include relevant values (such as streamflow volumes, trading
volumes or storage levels) relative to defined trigger values, estimates of transmission
losses, the use of available delivery capacity and back trade opportunities.
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Recommendation (6–E)

The ACCC recommends that the MDBA coordinates a study to investigate the current
and likely future magnitude and variability of river transmission losses in the MDB
and, if these losses are found to be significant, options to account for these losses
should be explored.
Rule advice (6–F)

The Basin Plan water trading rules should provide that exchange rates should not be
used to manage the trade of water access entitlements between trading zones in
regulated systems. The ACCC recommends a transitional exemption to this rule in
cases where an exchange rate is being used to reverse the impact of past exchange rate
trades (up to the historical volume previously traded out using exchange rates).
Rule advice (6–G)

The Basin Plan water trading rules should provide that any current restrictions on the
ability to trade water allocation between two zones apply equally to the delivery of
water allocations pursuant to a tag between the same two zones, at the time when
delivery is requested (i.e. when water is ordered against the tag).
Recommendation (6–H)

The ACCC recommends that the MDBA—in consultation with Basin states and other
relevant stakeholders—revisits the advantages and disadvantages of various
administrative options, such as automated water allocation trade and improvements to
tagging processes, and assess whether they should be reconsidered following the
implementation of the National Water Market System.

6.2

Trade in unregulated systems

Recommendation (6–I)

The ACCC recommends that Basin states should examine options for improving the
clarity and excludability of water access rights in unregulated systems. This should
include an investigation of a range of management strategies, including rostering,
restrictions and options to ‘shepherd’ water through zones, while recognising that
different management approaches may be better suited to different stream types.
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Recommendation (6–J) *(part ii only)

(i) The ACCC recommends that where the likely benefits outweigh the likely
administrative costs, trading zones should be established by Basin states for
unregulated rivers, defining areas within which trade can occur without detailed
assessment. Trading rules should be expressed with reference to these trading zones.
(ii) The ACCC recommends that the MDBA considers requiring water resource plans
to ensure trading zones in unregulated systems—where they exist—are based on the
following:
•

hydrology should be homogeneous within the zone

•

the location of important environmental assets and major off-takes

•

the existing volume of available water and likelihood of further
development

•

transmission losses and local catchment inflow.

Recommendation (6–K)*

The ACCC recommends that the MDBA considers requiring water resource plans to
provide for the assessment of individual trades between zones on a case-by-case basis
in unregulated systems where trading zones (and related trading rules) have not been
established.
Recommendation (6–L)*

The ACCC recommends that the MDBA considers requiring water resource plans to
explain the rationale behind transmission loss factors where these are applied to trades
in unregulated systems.
Recommendation (6–M)

The MDBA and Basin states should investigate the potential for trade of water access
rights along rivers that are intermittently connected. To inform this process:
•

more detailed information should be established and publicly reported
about delivery losses

•

arrangements for better communication between water users about
options to minimise delivery losses for such trades should be
investigated.

If triggers are used to define hydrologic connectivity, these should be clearly stated,
reported against and communicated.
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6.3

Trade between regulated and unregulated systems

Recommendation (6–N)*

The ACCC recommends that the MDBA considers requiring water resource plans to
ensure that trade of water access rights from an unregulated to a regulated trading
zone (or vice versa) should not be allowed until:
•

property rights are clearly defined and unbundled from land within the
unregulated catchment

•

it has been demonstrated that third party interests will be appropriately
protected

•

a range of alternative approaches to managing such trade have been assessed
(see recommendation 6–O below).

Recommendation (6–O)

The ACCC recommends that further options to manage trade between unregulated and
regulated systems should be considered by the MDBA and Basin states. The
conditions for such trade may vary between catchments. Options such as tagging
extraction conditions from the unregulated system to the regulated system, or crediting
inflows from the unregulated system to storage associated with a regulated water
access right should be considered. Where the market is thin in the unregulated system,
the ability to use exchange rates to manage trade should be investigated to assess what
conditions are required to ensure third party impacts are appropriately protected. The
appropriateness of different methods to manage trade between unregulated and
regulated systems would need to be assessed for individual catchments.

6.4

Trade in groundwater systems

Rule advice (6–P)

The Basin Plan water trading rules should provide that trade of tradeable water access
rights should be permitted within appropriately set groundwater trading zones, and
should not be permitted between groundwater zones that have low, or no, hydraulic
connectivity.
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Recommendation (6–Q)*

The ACCC recommends that the MDBA considers requiring water resource plans to
ensure that trade of water access rights is not permitted between highly or moderately
connected groundwater trading zones unless the following can be demonstrated:
•

lag times are clearly understood

•

where the zones have separate SDLs, accounting for trades can occur
between the SDLs of the two zones

•

water access rights in the two zones have substantially similar
extraction conditions, or a tagging approach is in place

•

where unbundling has not occurred, local extraction issues have been
considered and extraction capacity is available in the destination zone
and third party interests are appropriately protected.

While the existence of a Basin state border may necessitate different trading zones, it
should not (in isolation) limit trade between these two zones.
Recommendation (6–R)*

The ACCC recommends that the MDBA considers requiring water resource plans to
include definitions of groundwater trading zones and the levels of hydraulic
connection within and between those zones.
Recommendation (6–S)

The ACCC recommends that Basin states consider unbundling groundwater access
rights from extraction rights (or ‘partial unbundling’) within a groundwater trading
zone. Impacts on neighbouring bores and surface water users could be assessed as part
of the extraction right assessment process, rather than as part of a water access right
trade assessment.

6.5

Trade between groundwater and surface water

Rule advice (6–T)

The Basin Plan water trading rules should provide that trade between surface water
and groundwater systems with a low level of connectivity (or that are not connected)
is prohibited.
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Recommendation (6–U)*

The ACCC recommends that the MDBA considers requiring water resource plans to
only permit trade of tradeable water access rights between highly or moderately
connected surface water and ground water systems when it can be demonstrated that:
•

lag times are clearly understood

•

WRPs are integrated and specifically consider the relationship between
the two water systems

•

there is a process to ensure no double accounting of surface and ground
water

•

accounting for trades can occur between the SDLs of the two systems

•

water access rights in the two systems have substantially similar
extraction conditions, or a tagging approach is in place

•

third party interests are appropriately protected.

The ACCC notes that meeting the above criteria will be more difficult—and therefore
trade less likely to be permitted—in relation to moderately connected surface water
and ground water systems.

6.6

Farm dam trade

Recommendation (6–V)*

The ACCC recommends that the MDBA considers requiring water resource plans to
provide that—where a water resource plan permits trade of farm dam water access
rights—applications must be assessed on an individual basis and the following
conditions met before such a trade is approved:
•

the farm dam water access right is licensed

•

the new location is in the same catchment as the original farm dam (to
ensure similar characteristics)

•

the size of the (current or proposed) dams is comparable

•

the catchment areas (or inflow volume) of the two dam locations are
similar in size

•

the volume traded is reduced to account for any ongoing storage losses
or use at the original location (e.g. evaporation, seepage or stock and
domestic use)

•

third party interests are appropriately protected at the new location, and
potentially impacted parties are consulted.
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Recommendation (6–W)*

The ACCC recommends that the MDBA considers requiring water resource plans to
only enable trade between farm dams and surface water systems if it can be
demonstrated that:
•

the hydrological connectivity between the two specific locations and
water sources is well understood

•

the nominal volume, timing and reliability of supply in the destination
mimics that in the origin

•

water access rights in the two systems have substantially similar
extraction conditions, or a tagging approach is in place

•

where trade is from a farm dam, the volume traded is reduced to
account for any ongoing storage losses or use at the original location
(e.g. evaporation, seepage or stock and domestic use)

•

third party interests are appropriately protected at the new location, and
potentially impacted parties are consulted

•

an assessment has been made to determine the maximum volume that
can move between farm dams and surface water systems while
providing appropriate protection for third party interests

•

such trade will not jeopardise the provision of planned (or ‘rulesbased’) environmental water.
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Water delivery rights
7.1

Specific and separate water delivery rights

Rule advice (7–A)

The Basin Plan water trading rules should provide that IIOs are required to specify in
writing the following for each member or customer who holds a water delivery right
against them:
• the volume or unit share of the member’s/customer’s access to the irrigation
network under the water delivery right
• where the water delivery right relates to a specific part or parts of the IIO’s
irrigation network, the part or parts of the irrigation network that the water delivery
right relates to
• details of the contractual terms and conditions between the IIO and the person
applicable to the water delivery right.
The Basin Plan water trading rules should provide that, where a determination of a
person’s volume or unit share of water delivery right is subsequently altered by the
IIO (other than as a result of trade), the IIO must:
• provide a written notice of the change to the volume or unit share of water delivery
right for each affected water delivery right holder
• provide each affected water delivery right holder with written details to support the
change of the volume or unit share of water delivery right
as soon as possible, but in any case within one month of the change.
Rule advice (7–B)

The Basin Plan water trading rules should provide that IIOs are prevented from
requiring a person to obtain, terminate or vary the volume of a water delivery right as
a result of, or condition for approval of, a trade of a water access right or an irrigation
right.
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7.2

Trade of water delivery rights

Rule advice (7–C)

The Basin Plan water trading rules should provide that an IIO cannot unreasonably
refuse, prevent, deter or delay the trade of water delivery rights (in part or in full)
between persons who own or occupy land that is serviced by the IIO’s irrigation
network. Factors that may inform whether a trade has been unreasonably prevented,
deterred or delayed include, but are not limited to:
•

overall capacity in the network

•

capacity in the parts of the network where the water delivery rights
would potentially be traded to

•

reconfiguration or decommissioning work in the parts of the network
where the water delivery rights would potentially be traded to

•

connectivity of the network (i.e. whether there is one large network or
several component networks that are not physically connected)

•

payment of previous water access fees or security for future water
access fees and other relevant charges

•

the amount of water delivery rights reasonably required to irrigate a
person’s property for both current and expected future water use

•

whether the necessary administrative arrangements are in place to
assess and give effect to a trade in water delivery rights.

The Basin Plan water trading rules should provide that, where an IIO
does not agree to the trade or transfer of water delivery rights (in part or
in full) between persons who own or occupy land that is serviced by the
IIO’s irrigation network, the IIO must give reasons for its decision to both
parties to the proposed trade.
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Irrigation rights
8.1

Specifying the volume / unit share of irrigation rights

Rule advice (8–A)

The Basin Plan water trading rules should provide that, for each person who holds an
irrigation right against an IIO, the IIO must make a determination of that person‘s
entitlement to water under their irrigation right, expressed as either a volume of water
(denominated in megalitres) or a unit share of the IIO’s water access entitlement(s),
and provide a written notice of this determination to that person.
The Basin Plan water trading rules should provide that, where a determination of a
person’s entitlement to water under their irrigation right is subsequently altered by the
IIO (other than as a result of trade), the IIO must:
• provide a written notice of the change to the volume or unit share of the entitlement
to water under their irrigation right for each affected irrigation right holder
• provide each affected irrigation right holder with written details to support the
change of the volume or unit share of their entitlement to water under an irrigation
right
as soon as possible, but in any case within one month of the change.
Rule advice (8–B)

The Basin Plan water trading rules should provide that, to facilitate negotiations in the
event of a dispute between the IIO and irrigation right holders, the IIO must provide
each irrigation right holder with written details to support the determination of the
volume of water or unit share of their entitlement to water under an irrigation right.
Rule advice (8–C)

The Basin Plan water trading rules should provide that both (8–A) and (8–B) should
not apply to an IIO that has given a written notice to each person who holds an
irrigation right against that IIO, specifying that person’s entitlement to water under
their irrigation right, expressed as either a volume of water (denominated in
megalitres) or a unit share of the IIO’s water access entitlement(s).
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8.2

Trade of entitlements to water under irrigation rights

Recommendation (8–D)

IIOs have significant incentives not to restrict the trade of entitlements to water under
irrigation rights that do not involve transformation. In addition, there is a strong
countervailing threat of IIO customers / members seeking to transform their
entitlement to water under an irrigation right and employing the protections offered to
them under the water market rules.
In light of these considerations, the ACCC recommends against making Basin Plan
water trading rules relating specifically to either the trade of water allocated under an
irrigation right, or the trade of entitlements to water under irrigation rights.
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Reporting and the availability of information
9.1

Information regarding tradeable water right characteristics

Rule advice (9–A)
The Basin Plan water trading rules should provide that state government agencies
must provide information about the different licensed water access rights (but not
water allocations) available under the water management regime in their state.
The information should be provided according to a standard template and available at
a central location (such as the NWMS National Portal). The applicable template and
central location should be as determined by the MDBA.
The information to be provided should include (if applicable):
1. location (water source name)
2. water source type (regulated, unregulated, groundwater)
3. priority class
4. total volume of water access right on issue of that kind
5. reliability profile (both long-term and more recent)
6. fees and charges payable by the holder of the water access right to infrastructure
operators and agencies of a State
7. applicable carryover policy, if any
8. dates of allocation announcements, method for announcing allocations and any
other applicable regular policy announcements (e.g. link to appropriate
allocation determination website)
9. information on how allocation levels are determined (for water access rights in
regulated systems)
10. links to applicable trading rules, especially applicable trading zone rules
11. areas where the water access right, and where any water allocation made
against that water access right if it is a water access entitlement, can be traded
(tagged) to
12. areas from which water can be traded to the water source location.
For some of these categories of information, it may be sufficient for a link to be
provided. The link should be to a readily accessible source of information and not
simply to master documents such as water resource plans. The ACCC considers that
links may be appropriate for item 6 and onwards.
The requirement to provide information in the standard template should only be
placed on one state government agency per Basin State. The information in the
standard template should be reviewed by the relevant Basin state at least once per
annum and updated where necessary.
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9.2

Information about trading rules and processes

Rule advice (9–B)

The Basin Plan water trading rules should provide that state governments must
provide all applicable rules (as changed from time to time) regulating the trade of
tradeable water rights to a central information point (which could be provided by the
MDBA or the National Water Market System’s National Portal).
The rules should be provided in a compiled form but may use cross-references to other
documents. Where cross-references are used, the document must explain the context
in which the linked document relates to rules contained in the compilation.
Rule advice (9–C)

The Basin Plan water trading rules should provide that IIOs must provide their rules
(as changed from time to time) regulating the trade of tradeable water rights for:
• trade internal to the IIO’s irrigation network
• trade to and from water market participants external to the IIO’s irrigation network
to:
• for IIOs where the sum of the volume of water
o to which the IIO is entitled under water access entitlements held by the
IIO; and
o to which its customers are entitled under water access entitlements
is at least 10 GL, the same central information point as for government water
trading rules (which could be provided by the MDBA or the National Water
Market System’s National Portal)
• for all IIOs, on their website and/or upon request.
The rules should be provided in a compiled form but may use cross-references to other
documents. Where cross-references are used, the document must explain the context
in which the linked document relates to rules contained in the compilation.
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9.3

Trading volumes and prices

Rule advice (9–D)

The Basin Plan water trading rules should provide that:
•

water access right holders participating in a trade must ensure that
the agreed price, for all trades of water access entitlements and water
allocations, is accurately reported to approval authorities or registers
at the time of seeking trade approval or registration

•

approval authorities (including registers) must require pricing
information to be provided as a condition of seeking approval and
registration.

•

the above requirements on water access right holders and approval
authorities (including registers) apply only to the final stage in a
trade approval process, and do not preclude a Basin state from
otherwise collecting price information.

The Basin Plan water trading rules do not need to contain obligations concerning
subsequent publishing of price and volume information. This is because, under
existing Water Regulations 2008 processes, approval authorities (including registers)
who collect price and volume information must report that information to the Bureau
of Meteorology, which will facilitate reporting on the NWMS.
Recommendation (9–E)

The ACCC recommends that the Bureau of Meteorology considers increasing the
frequency with which it collects and reports water access entitlement price
information.
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9.4

Allocation and policy announcements

Rule advice (9–F)

The Basin Plan water trading rules should provide that governments (or their
delegates) making:
•

allocation announcements

•

announcements of policy changes or information that would have a
material effect on the price or value of water access rights, including
but not limited to:
•

changes to carryover conditions

•

changes in the ability to trade between trading zones

•

amendments to previous announcements

should make those announcements to the entire market at the same time such that:
•

once the announcement is made, the information is generally available
such that any interested member of the general public could find out
the information

•

particular parties are not informed of the announcement before it could
be found out by a member of the general public

using methods such as:
•

publishing the information on a public website

•

email mailing lists

•

media releases

•

press advertisements.

Rule advice (9–G)

The Basin Plan water trading rules should provide that parties privy to allocation
announcements and announcements of policy changes or information that would have
a material effect on the price or value of water access rights should be prohibited from
trading any water access right that is the subject of the relevant announcement or
whose price or value would be materially affected by the relevant announcement, until
the announcement is made to the entire market and is generally available.
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Recommendation (9–H)

The ACCC recommends that water authorities should provide information on how
allocation levels are calculated, including:
•

disclosing the framework for making allocation announcements

•

providing information on the major inputs (such as dam storage levels)
for calculating allocation levels whenever an announcement is made.
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Appendix 2 The Murray–Darling Basin

Sources: Murray–Darling Basin Authority; Topographic data: Topo 250K © Geoscience
Australia, 2006; Rainfall Data: Bureau of Meteorology, 2001; Irrigation Data:
Various state agencies and irrigation companies © MDBA 2008; National Parks
and Reserves Data: Department of Environment, Water, Heritage and the Arts,
2004 (CAPAD); Map produced February 2009.
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Appendix 3 List of submissions
In response to the water trading issues paper released in March 2009, the ACCC
received 21 submissions. A further 18 submissions were received in response to the
water trading rules position paper released in September 2009. The ACCC released its
water trading rules draft advice in December 2009. In response, it received 17
submissions. The table below lists the submissions received from parties at each stage
of the consultation process.

Person / Organisation

Issues
Paper

Position
Paper

Draft
Advice

Australian Bankers’ Association (ABA)

x

Australian Conservation Foundation (ACF)

x

Australian Dairy Farmers (ADIC & DA)

x

Australian Water Brokers Association (AWBA)
Central Irrigation Trust (CIT)

x
x

x

Coleambally Irrigation Cooperative Limited
(CICL)

x

Derek Fenton

x

Gwydir Valley Irrigators’ Association (GVIA)

x

Harvey Water

x

x

x

Horticulture Water Initiative (HWI)

x

Lachlan Valley Water (LVW)

x

Macquarie River Food and Fibre (MRFF)

x

Michael Burrows

x

Murray Irrigation Ltd (MIL)

x

Murrumbidgee Irrigation Ltd (MI)

x

Murrumbidgee Private Irrigators Inc

x

National Farmers’ Federation (NFF)
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x

x

301

Position
Paper

Draft
Advice

National Irrigators’ Council (NIC)

x

x

National Water Commission (NWC)

x

Person / Organisation

Issues
Paper

NSW Government

x

NSW Irrigators’ Council (NSWIC)

x

Ngarrindjeri People

x

Queensland Department of Environment and
Resource Management (DERM)

x

x

x

x

x

Queensland Farmers’ Federation (QFF)

x

x

Sally Richards

x

Silver Moon

x

South Australian Farmers Federation (SAFF)

x

South Australian Government

x

x

x

State Water

x

x

x

SunWater

x

x

x

Victorian Department of Sustainability and
Environment (DSE)

x

x

Victorian Farmers’ Federation (VFF)

x

x

x

x

x

Victorian Farmers Federation Sunraysia Branch
(VFF Sunraysia Branch)
Western Murray Irrigation (WMI)
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Appendix 4 List of Consultancies
The ACCC commissioned the following consultancies to assist in preparing its advice
on the Basin plan water trading rules.
•

Australian Bureau of Agricultural and Resource Economics, Survey of
irrigators on water trading in the Murray-Darling Basin 2007-08,
August 2009.

•

Frontier Economics, Volumetric restrictions on water entitlement trade,
August 2009.

•

Sinclair Knight Merz, Water Trade and the Hydrological Connectivity
of Surface Water Systems, September 2009.

•

Sinclair Knight Merz, Water Trade Between Water Sources— Water
Trade Involving Farm Dams And Unregulated Catchments, September
2009.

•

Frontier Economics, Changing extraction location between water
systems – ‘tagging’ and alternatives, November 2009.

These papers are available on the ACCC website or upon request (see p. 309 for
contact details).
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Appendix 5 Relevant purposes, matters,
objectives and principles
Purpose of the Basin Plan

Under s. 20 of the Act, the purpose of the Basin Plan is to provide for the integrated
management of the Basin water resources in a way that promotes the objects of the Act,
in particular by providing for:
(a)

giving effect to relevant international agreements (to the extent to which
those agreements are relevant to the use and management of the Basin
water resources); and

(b)

the establishment and enforcement of environmentally sustainable limits
on the quantities of surface water and ground water that may be taken
from the Basin water resources (including by interception activities); and

(c)

Basin wide environmental objectives for water dependent ecosystems of
the Murray Darling Basin and water quality and salinity objectives; and

(d) the use and management of the Basin water resources in a way that
optimises economic, social and environmental outcomes; and
(e)

water to reach its most productive use through the development of an
efficient water trading regime across the Murray Darling Basin; and

(f)

requirements that a water resource plan for a water resource plan area
must meet if it is to be accredited or adopted under Division 2; and

(h) improved water security for all uses of Basin water resources.

Matters the Basin Plan water trading rules may deal with

The Act states that the trading rule may deal with a number of matters648 :
(a)

the rules governing the trading or transfer of tradeable water rights;

(b) the terms on which tradeable water rights are traded or transferred;
(c)

the processes by which tradeable water rights are traded or transferred;

(d) the imposition or removal of restrictions on, and barriers to, the trading or
transfer of tradeable water rights

648
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(e)

restrictions on taking or using water from a water resource as a result of
the trading or transfer of tradeable water rights in relation to that water
resource;

(f)

the manner in which particular kinds of trading or transfer of tradeable
water rights is conducted;

See s. 26 of the Act.
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(g) the specification of areas within which particular tradeable water rights
may be traded or transferred;
(h) the availability of information to enable the trading or transfer of
tradeable water rights;
(i)

the reporting of the trading or transfer of tradeable water rights;

(j)

any matter that was dealt with in:
i.

Schedule E to the former MDB Agreement (other than paragraph
15(3)(c) of that Schedule); or

ii. the Protocols to the former MDB Agreement made under
Schedule E to the former MDB Agreement (other than the
Protocol on Access and Exit Fees).

Schedule E of the former Murray–Darling Basin Agreement and its protocols set out:
•

adjustments to valley accounts and state Basin cap amounts

•

the processes for approving interstate permanent and temporary trades

•

exchange rates to apply to trades within and between areas, or for the
conversion of entitlements from one reliability to another

•

processes for ‘tagging’ entitlements for extraction in another state

•

trading zones between which water may be traded.

The Act provides that particular trading rules may also be limited to:
•

particular kinds of trading (e.g. tagging or exchange rate trade);

•

particular kinds of tradeable water rights (e.g. irrigation or delivery rights); or

•

particular water resources. 649

Importantly, the trading rules:
may provide that a person who suffers loss or damage as a result of conduct of another
person that contravenes the water trading rules may recover the amount of the loss or
damage by action against that other person or against any person involved in the
contravention. 650

Without limiting the matters the rules may deal with, the trading rules must deal with
trading and transfers between Basin states. 651
The Basin Plan (including Basin Plan water trading rules) cannot directly regulate:

649
650
651

•

land use or planning in relation to land use or

•

the management of natural resources (other than water resources) or

•

the control of pollution. 652

Section 26(4) of the Act.
Section 26(5) of the Act. See also section 2.1.1 of this paper.
Section 22, item 12, of the Act.
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Basin water market and trading objectives and principles

The water trading rules must contribute to the Basin water market and trading
objectives and principles contained in Schedule 3 of the Act. These objectives and
principles are based on those set out in the NWI. 653
Clause 3 of Schedule 3 of the Act states that the water market and trading objectives
are:
(a)

to facilitate the operation of efficient water markets and the opportunities
for trading, within and between Basin States, where water resources are
physically shared or hydrologic connections and water supply
considerations will permit water trading; and

(b) to minimise transaction cost on water trades, including through good
information flows in the market and compatible entitlement, registry,
regulatory and other arrangements across jurisdictions; and
(c)

to enable the appropriate mix of water products to develop based on water
access entitlements which can be traded either in whole or in part, and
either temporarily or permanently, or through lease arrangements or other
trading options that may evolve over time; and

(d) to recognise and protect the needs of the environment; and
(e)

to provide appropriate protection of third-party interests.

Clause 4 of Schedule 3 sets out the Basin water market and trading principles as
follows:
(1) This clause sets out the Basin water market and trading principles.
(2) Water access entitlements may be traded either permanently, through lease
arrangements or through other trading options that may evolve over time, if
water resources are physically shared or hydrologic connections and water
supply consideration would permit water trading.
(3) All trades should be recorded on a water register. Registers will be compatible,
publicly accessible and reliable, recording information on a whole of
catchment basis consistent with the National Water Initiative.
(4) Restrictions on extraction, diversion or use of water resulting from trade can
only be used to manage:
(a)

environmental impacts, including impacts on ecosystems that depend on
underground water; or

(b) hydrological, water quality and hydro-geological impacts; or

652
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Sections 22 (10) and (11) of the Act provide guidance on interpreting this requirement.
Section 22(12) notes that ss. 22(10) and (11) do not prevent Basin Plan provision having
effect to the extent to which they relate to interception activities (referred to in s. 22(7)),
water quality and salinity management plan targets (s. 25), environmental water plan targets
(s. 28) or requirements to report on steps taken by states to meet targets set in the Basin Plan.
In particular, see clauses 58–63, and schedule G of the NWI.
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(c)

delivery constraints; or

(d) impacts on geographical features (such as river and aquifer integrity); or
(e)

features of major indigenous, cultural heritage or spiritual significance.

(5) A trade may be refused on the basis that it is inconsistent with the relevant
water resource plan.
(6) Trades must not result in the long term annual diversion limit being exceeded.
That is, trades must not:
(a)

cause an increase in commitments to take water from water resources or
parts of water resources; or

(b) increase seasonal reversals in flow regimes;
above sustainable levels identified in relevant water resource plans such that
environmental water or water dependent ecosystems are adversely affected.
(7) Trades within over allocated water resources (including ground water
resources) may be permitted in some cases subject to conditions to manage
long-term impacts on the environment and other users.
(8) Where necessary, water authorities will facilitate trade by specifying trading
zones and providing related information such as the exchange rates to be
applied to trades in water allocations to:
(a)

adjust for the effects of the transfer on hydrology or supply security
(transmission losses) or reliability; and

(b) reflect transfers between different classes of water resources, unregulated
streams, regulated streams, supplemented streams, ground water systems
and licensed runoff harvesting dams.
(9) Water trading zones, including ground water trading zones, should be defined
in terms of:
(a)

the ability to change the point of extraction of the water from one place to
another; and

(b) the protection of the environment.
The volume of delivery losses in supplemented systems that provide
opportunistic environmental flows will be estimated and taken into account
when determining the maximum volume of water that may be traded out of a
trading zone.
(10) Exchange rates must not be used to achieve other outcomes such as to alter the
balance between economic use and environmental protection or to reduce
overall water use.
(11) Trade in water allocations may occur within common aquifers or surface water
flow systems consistent with water resource plans.
(12) Trade from a licensed runoff harvesting dam (that is, not a small farm dam) to
a river may occur subject to:
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(a)

a reduction in dam capacity consistent with the transferred water access
entitlement; or

(b) retention of sufficient capacity to accommodate evaporative and
infiltration losses; or
(c)

conditions specified in water resource plans to protect the environment.

(13) Compatible institutional and regulatory arrangements will be pursued to
improve intra and interstate trade, and to manage differences in entitlement
reliability, supply losses, supply source constraints, trading between systems
and cap requirements.
(14) The transfer of water allocations and entitlements will be facilitated (where
appropriate) by water access entitlement tagging, water access entitlement
exchange rates or other trading mechanisms that may evolve over time.
(15) Institutional, legislative and administrative arrangements will be introduced to
improve the efficiency and scope of water trade and to remove barriers that
may affect potential trade.
(16) Barriers to permanent trade out of water irrigation areas are up to an annual
threshold limit of four per cent of the total water entitlement of that areas will
be immediately removed, subject to a review by 2009 by the National Water
Commission under paragraph 7(2)(h) of the National Water Commission Act
2004, with a move to full and open trade by 2014 at the latest.
(17) Subject to this clause, no new barriers to trade will be imposed, including in the
form of arrangements for addressing stranded assets.
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Contacts
ACCC general contact details
Infocentre: 1300 302 502
Website: www.accc.gov.au
Callers who are deaf or have a hearing or speech impairment can contact the ACCC through the
National Relay Service, www.relayservice.com.au
Water Branch
Email: water@accc.gov.au
Ph: (03) 9290 1800
Fax: (03) 9290 3699
Level 35, The Tower
360 Elizabeth Street
Melbourne Centre
Melbourne Vic 3000
GPO Box 5203
Melbourne Vic 3001
If you would like to be placed on the distribution list to receive updates on developments in this
area, please send your email contact details to water@accc.gov.au
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