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Key points  
 

 Water market intermediaries play an important role in the water market by 
bringing buyers and sellers together, reducing search costs, improving 
information flows and assisting in obtaining regulatory approvals.  

 The ACCC surveyed irrigators and key stakeholders. These surveys found that 
very few complaints are made about intermediaries, and many of the 
complaints made relate to matters outside the control of intermediaries.  

 However, the surveys also demonstrated that there remained a significant 
degree of concern about the conduct of intermediaries—including possible 
future misconduct—and the potential negative consequences that this entails 
for the individuals involved and for water markets more generally. 

 There is currently no industry-specific government regulation of 
intermediaries, however many stakeholders believe there should be. While 
there are examples of self-regulation in the industry, coverage is not industry 
wide.  

 Stakeholders raised a number of concerns including potential misleading or 
deceptive conduct, theft, fraud and insolvency by intermediaries. The ACCC 
notes that these concerns are addressed to a significant extent by the Trade 
Practices Act 1974 (enforced by the ACCC) and state / territory fair trading 
legislation, the criminal law and the Corporations Act 2001.  

 Potential gaps remain where legitimate concerns are not addressed through 
current regulation. Potential gaps include the existence and disclosure of 
conflicts of interest, the use of trust accounts for clients’ money and the 
adequacy of insurance held by intermediaries. 

 Consideration should be given to the following policy issues: 
 the use of trust accounts, professional indemnity insurance, and / or a 

fidelity fund by intermediaries 
 disclosure of intermediaries’ potential conflicts of interest 
 measures to address conflict of interests that can arise where a water 

intermediary owns / operates a trade approval authority. 
 It is a question for governments whether the costs of mandating measures to 

address these concerns (which will ultimately be borne by water traders) are 
outweighed by the likely benefits of reducing the risks to individual water 
traders and to confidence in the market more generally.  
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Summary  
Water market participants often use the services of a water market intermediary when 
seeking to trade a water access right. Water market intermediaries (intermediaries) is a 
general term that refers to water brokers and water exchanges. Brokers perform a 
similar function to mortgage brokers, as they investigate trading options on behalf of 
their clients and arrange the necessary paperwork. Water exchanges operate as a 
trading platform. In particular, water exchanges match buyers and sellers, either 
through an automated process or bulletin board. Water exchanges also organise and 
submit the necessary paperwork to the relevant trade approval authority(ies).  

 
Intermediaries play an important role in the creation and operation of water markets. 
Intermediaries, especially exchanges, create active markets within which irrigators 
and other water users can buy and sell water access rights (in particular, water 
allocation). By bringing together multiple potential traders, intermediaries can add 
depth to water markets, improve information availability and otherwise reduce 
transaction costs associated with water trade. In short, competitive and competent 
water market intermediaries can make a substantial contribution to the development of 
efficient markets.  
 
In practice, the market for water market intermediary services is still maturing. The 
ACCC has found ongoing stakeholder concerns about potential misconduct by 
intermediaries. Left unaddressed, and even in the absence of actual misconduct, these 
concerns have the potential to negatively affect confidence in intermediaries and in 
water trading more generally. 
 
Many stakeholders in the water sector have expressed concerns about the conduct of 
intermediaries. In March 2010 the ACCC provided its final advice to the Murray 
Darling Basin Authority (MDBA) on the Basin Plan water trading rules. A number of 
submissions to the ACCC’s consultation process during the development of this 
advice raised concerns about intermediaries, including: 
 
 potential misleading or deceptive conduct 
 potential theft and fraud 
 the use and availability of professional indemnity insurance for intermediaries 
 potential insolvency 
 the use of trust accounts for clients’ money. 

 
While the final advice noted that the water trading rules cannot regulate the conduct 
of water market intermediaries, the ACCC committed to examining broader water 
market intermediary industry developments and practices.  
 
This report presents the findings of the ACCC’s review. It identifies stakeholder 
concerns, regulatory provisions already in place to address those concerns and where 
stakeholders’ legitimate concerns are not covered by existing regulatory measures. It 
has been prepared to assist governments (state and federal) when considering what, if 
any, further regulation should be applied to intermediaries.   
 
To assist in its review the ACCC engaged ABARE to conduct a survey of 326 
irrigators who have recently traded water. The ACCC also surveyed 39 stakeholders 
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about complaints received about intermediaries between 1 July 2007 and 30 June 
2010. A copy of the full results of the ABARE survey are available on the ACCC’s 
website.  
 
The ACCC’s stakeholder survey shows that few complaints about misconduct by 
intermediaries are received by IIOs, approval authorities or state fair trading and water 
management agencies. Similarly the ACCC receives very few complaints about 
intermediaries. During the period between 1 July 2008 and 25 October 2010, the 
ACCC received two complaints alleging misconduct and five inquiries about 
intermediaries.  
 
Nevertheless, the ABARE survey of irrigators shows considerable concern amongst 
water market participants about intermediaries. 49 per cent of water market 
participants surveyed believed that there should be additional regulation of 
intermediaries.  
 
There are also concerns with intermediaries that are owned / operated by approval 
authorities, the relationship between Irrigation Infrastructure Operators (IIOs) and 
intermediaries, and other potential conflicts of interest.  
 
Many of these concerns—such as misleading or deceptive conduct, theft, fraud and 
insolvency—are addressed to a significant extent through existing generic regulation. 
In particular, like any business, intermediaries are required to comply with the fair 
trading provisions of the Trade Practices Act 1974 (TPA) and / or state / territory fair 
trading legislation. The ACCC monitors and enforces the TPA. Intermediaries are also 
subject to the criminal law and the Corporations Act 2001. Some—but not all—
brokers may act as an agent for their clients. If a broker is acting as an agent they are 
subject to additional obligations at law.   
 
However, potential gaps remain and some legitimate stakeholder concerns are not 
addressed through current regulation. The ACCC recommends consideration of three 
policy issues. It is a question for governments whether the costs of mandating 
measures to address these issues —which will ultimately be borne by water traders—
are outweighed by the likely benefits to water traders and to confidence in the market 
more generally.  

 
The first policy issue is the use of trust accounts, fidelity funds and professional 
indemnity insurance by intermediaries. The ACCC’s consultation process identified 
stakeholder concerns about the potential for the misuse or loss of clients’ funds 
through intermediary theft, fraud or insolvency. These concerns are heightened by the 
large value of many water transactions and the size of deposits required by 
intermediaries. In some cases intermediaries require a 100% of the value of a water 
purchase ahead of the transaction.  
 
The use of trust accounts, fidelity funds and professional indemnity insurance are, 
together, likely to assist in protecting the interests of intermediaries’ clients from poor 
accounting practices, insolvency, theft and fraud.  
 
The second policy issue is disclosure of potential conflicts of interest. Stakeholders 
have raised concerns about intermediaries simultaneously acting for both parties to a 
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transaction and possibly levying fees on both parties. Similarly stakeholders have 
expressed concerns about brokers having a personal interest in trades they are 
brokering (that is, where they are the buyer or seller as well as acting as a broker). In 
both cases there is a potential conflict of interest and it would be reasonable for this 
conflict of interest to be disclosed to the parties to the trade.  
 
The third policy issue is conflicts of interests that can arise where a intermediary owns 
or operates a trade approval authority. In this scenario the approval authority has the 
ability, and possibility the incentive, to discriminate against rival intermediaries. The 
ACCC reiterates its recommendation—contained in its water trading rules final 
advice—that approval authorities and basin state governments develop policies and 
procedures to identify and appropriately manage potential or perceived conflicts of 
interest of approval authorities; and that in particular, that Basin state governments 
consider structural separation of water market intermediaries and approval 
authorities.1  
 
There are a range of regulatory mechanisms that could be used to address these policy 
issues, each with their own advantages and disadvantages. This report does not 
evaluate these mechanisms, but notes that the National Water Commission (NWC) is 
considering options in the context of its project on ‘Factors affecting the water 
market’. Due for release in early 2011, the NWC’s work should complement this 
report.

                                                 
1 Please see recommendation 5-L (and section 5.6) of the ACCC’s water trading rules final advice, 
available at: http://www.accc.gov.au/content/index.phtml?itemId=950331. 
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1. Introduction 
This report sets out the ACCC’s findings about water market intermediary industry 
developments and practices. The report has been prepared to assist governments (state 
and federal) as well as industry participants when considering what, if any, further 
regulation and other measures should be applied to water market intermediaries 
(intermediaries).  
 
This report is focused on intermediaries in the Murray-Darling Basin (MDB) because 
most water trade in Australia occurs in the MDB, and there are no active 
intermediaries in the non-MDB states.2 However, the ACCC considers that the issues 
and findings discussed in this report would be relevant to non-MDB areas.  
 
The ACCC also notes that the National Water Commission (NWC) is preparing a 
chapter about improving confidence in intermediaries in an upcoming report about 
factors affecting water market development.3 This chapter will update a report 
prepared by the Allen Consulting Group in 2007 for the NWC titled Improving 
confidence in market intermediaries.4 The ACCC believes that the analysis and 
consultation currently being undertaken by the NWC in relation to intermediaries will 
complement the analysis in this report and will be an important piece of work for 
governments to take into account when considering whether further action should be 
taken in relation to intermediaries.  
 
In March 2010, the ACCC provided its final advice to the Murray-Darling Basin 
Authority (MDBA) on Basin Plan water trading rules, which will form part of the 
Basin Plan—a strategic plan for water resources in the MDB, pursuant to the Water 
Act 2007.5 The ACCC undertook an extensive consultation process in order to 
develop its advice to the MDBA about the Basin Plan water trading rules. During this 
process, a number of stakeholders expressed concerns in relation to potential 
misconduct by intermediaries, including:  
 
 misleading or deceptive conduct  
 theft or fraud—including where a broker ‘leaves town’ with customers’ 

money. 
 

Other concerns expressed by stakeholders related to: 
 

                                                 
2 As of 30 June 2010 state / territory water management departments in each of the non-MDB 
jurisdictions advised the ACCC that there were no intermediaries who had lodged a water trade for 
approval in their jurisdiction. However, the ACCC is aware that at least one intermediary has 
established an office in one non-MDB jurisdiction.   
3 This project is due for completion in early 2011 and will investigate a range of factors that affect the 
efficient operation of water markets across Australia. It will assess the extent to which these factors are 
affecting the further development of transparent, competitively neutral and efficient water markets. 
See: National Water Commission at: http://www.nwc.gov.au/www/html/2684-factors-affecting-water-
market-development.asp?intSiteID=1, viewed 7 October 2010.  
4 Allen Consulting Group 2007 ‘Improving confidence in market intermediaries’, National Water 
Commission Waterlines occasional paper No. 3, July 2007, Available at 
http://www.nwc.gov.au/resources/documents/improving-market-confidence-water-intermed-body-
Waterlines-0707.pdf ,viewed 7 October 2010.  
5 See section 41 of the Water Act 2007 (Cth.) 
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 the competency of some brokers, including a lack of familiarity with trading 
rules, incompetency or mistakes when handling trade approval applications, 
and a failure to obtain complete and accurate details about whether a seller 
had sufficient water in their account for the trade to go ahead 

 excessive deposit or prepayment requirements—for example, where an 
intermediary  requires upfront full payment for a water access right 

 intermediaries not using trust accounts—similar to those mandated for use by 
lawyers and real estate agents 

 intermediaries not having an appropriate level of professional indemnity 
insurance 

 the risk of intermediaries becoming insolvent (and clients losing funds 
deposited with them in advance of trade approval and settlement).  

 
The ACCC final advice to the MDBA noted that as intermediaries are not specifically 
required to act consistently with the Basin Plan, the Basin Plan water trading rules 
appeared limited in their ability to address concerns about the conduct of 
intermediaries.6 
 
The ACCC’s final advice to the MDBA on the Basin Plan water trading rules made 
the following recommendation (Recommendation 5-I): 
 

The Basin Plan water trading rules cannot directly regulate the conduct of 
water market intermediaries. The ACCC notes that industry-specific 
legislation is a matter for governments (federal and Basin state) to consider. 
The ACCC recommends that fair trading agencies also continue to monitor 
complaints against water market intermediaries.  
 
The ACCC will also examine broader industry developments and practices, 
and continue to distribute educational material to intermediaries and their 
customers.  

 
The ACCC has taken a number of steps to implement this recommendation. In 
particular, the ACCC: 
 
 commissioned the Australian Bureau of Agricultural and Resource Economics 

(ABARE) to undertake a survey of irrigators about their use of, and 
experiences with, intermediaries 

 has undertaken further consultation with industry and other stakeholders, and 
engaged in further analysis to examine broader industry developments and 
practices  

 will continue to distribute educational material to intermediaries and their 
customers, and update this material as appropriate 

 will continue to monitor complaints made to it about intermediaries  
 conducted a survey of 39 state / territory water management departments and 

fair trading agencies, approval authorities, irrigation infrastructure operators 
(IIOs), industry organisations and relevant Commonwealth agencies about 
how many complaints they received about intermediaries.  

 

                                                 
6 See ss. 34 and 35 of the Water Act 2007 (Cth.).  
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This report sets out the findings of this work, and further details the measures that the 
ACCC intends to take in relation to intermediaries.  
 
This report is divided into the following sections: 
 
Section 2: Background (including the role and current regulation of intermediaries) 
Section 3: Complaints about intermediaries  
Section 4: ABARE survey of irrigators  
Section 5: Broader industry structure and practices  
Section 6: Stakeholder concerns  
Section 7: Conclusion  
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2. Background  

2.1 What are water market intermediaries and what role do 
they play? 
Water market participants often use the services of a water market intermediary when 
seeking to trade a water access right.7 Water market intermediaries (intermediaries) is 
a general term that refers to water brokers and water exchanges.  
 
Intermediaries play an important role in the creation and operation of water markets. 
Intermediaries, especially exchanges, create active markets within which irrigators 
and other water users can buy and sell water access rights (in particular, water 
allocation). By bringing together multiple potential traders, intermediaries can add 
depth to water markets, improve information availability and otherwise reduce 
transaction costs associated with water trade. 
 
However, in practice, the market for water market intermediary services is still 
maturing and the ACCC has found ongoing stakeholder concerns about potential 
misconduct by intermediaries. Left unaddressed, and even in the absence of actual 
misconduct, these concerns have the potential to negatively affect confidence in 
intermediaries and in water trading more generally.  
 
It is also relevant to note that water trades typically require approval (and / or 
registration) by state government approval authorities. One or more approval 
authorities will assess proposed trades with reference to applicable trading rules and 
water account balances (among other factors). As such, while an intermediary may 
match buyers and sellers together and may also provide a settlement process, a trade 
will still be subject to obtaining the appropriate approvals.8  
 
Water brokers perform a number of roles for their clients. Brokers may find a trading 
partner for their client, advise their customer on price and water trading rules, 
negotiate with a trading partner, and / or complete the necessary paperwork for a trade 
to proceed. However, contracts used in the industry are generally not standardised,9 
and not all brokers perform all these roles. For example, some brokers will find a 
trading partner and complete the necessary paperwork but will not provide advice 
about price.  
 
Some—but not all—brokers may act as an agent for some or all of their clients (see 
section 2.2).  
 
Water exchanges operate as a trading platform. In particular, water exchanges match 
buyers and sellers, either through an automated process or a bulletin board. Water 

                                                 
7 Intermediaries may also be engaged where an irrigator wishes to subdivide, amalgamate or convert a 
water access right. Further, intermediaries may be engaged where an irrigator wishes to transform an 
irrigation right into a separately held water access entitlement.  
8  See chapter 5 of the ACCC’s water trading rules final advice for more information. 
9 Brokers who use Waterexchange use Waterexchange’s ‘brokerage agreement’ which is between 
Waterexchange, the broker and the customer (collectively ‘the parties’).  
See: https://www.waterexchange.com.au/files/BA_Terms.pdf, viewed 15 November 2010. However, 
even brokers using Waterexchange may have different terms and conditions with their customers.  
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exchanges also organise and submit the necessary paperwork to the relevant trade 
approval authority(ies). A number of exchanges exist, many of which also provide 
brokerage services. Brokers also often conduct trades through exchanges.  
 
Brokers and exchanges may also provide historical information on market prices, 
trading patterns and volumes of water transferred. 
 
Section 5.1 details the structure of the intermediary industry in the MDB.  
 
By some estimates, approximately 80 per cent of all trades are facilitated by 
intermediaries—55 per cent of these trades occur on water exchanges and 25 per cent 
through brokers.10   
 
However, figures provided to the ACCC indicate that the percentage of water trades 
facilitated by intermediaries may not be this high, and that in some jurisdictions, 
almost half of water allocation trades are submitted to approval authorities without the 
assistance of an intermediary.  Further, most water access entitlement trades are 
submitted to approval authorities by lawyers / conveyancers (who may be considered 
as intermediaries when they are facilitating water trades) due to the complexity of the 
transaction, and because this type of trade involves a transfer of an ongoing 
entitlement to water that must be registered. A lawyer / conveyancer will also check 
the title for any encumbrances (e.g. mortgages) to ensure that these are appropriately 
discharged and the purchaser receives clear title to the water access entitlement. The 
ACCC also notes that a water access entitlement trade may happen in conjunction 
with a land transfer.  
 

2.2 Current regulation of water market intermediaries 
No industry-specific government regulation applies to the conduct of intermediaries. 
However, like any business, intermediaries are required to comply with the fair 
trading provisions of the Trade Practices Act 1974 Act (the TPA) and / or similar fair 
trading legislation in each state and territory. The ACCC is responsible for ensuring 
compliance with the TPA, and does so by educating businesses and consumers about 
their rights and responsibilities under the TPA and, where appropriate, taking 
enforcement action. Relevant fair trading regulation is considered in section 2.2.1.  
 
Further, some—but not all—brokers may act as an agent for some or all of their 
clients.11 Whether a broker is acting as the agent of a client will depend on whether 
their relationship meets the definition of ‘agency’ under the common law (see text box 
below). If a broker is acting as an agent they are subject to additional obligations at 
law. 
 

                                                 
10 Allen Consulting Group, op. cit. pg 33 – 34. 
11 The ACCC notes that Standard 1.1 of the Australian Water Brokers Code of Ethics states that ‘As 
used in this Code of Ethics’ “client” means the person(s) or entity(s) with whom a Broker or a Broker’s 
firm has an agency or legally recognised or non-agency agreement; “customer” means a person to a 
water transaction who receives information, services, or benefits but has no contractual relationship 
with the Broker or the Broker’s firm. See: https://www.waterexchange.com.au/files/AWBA_ethics.pdf, 
viewed 15 November 2010.  Note: This paper does not draw a distinction between an intermediary’s 
“client” and “customer”.  
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Agents  
Agency is a fiduciary12 relationship between two persons whereby one person (the 
agent) has the authority to create or affect legal relations between another person (the 
principal) and third parties.13 It is important to note that relationships which are 
described as agency are not necessarily agency relationships at law.14   
 
Whether or not a broker is acting as an agent (and, if so, the extent of the agency 
relationship and the scope of the duties owed by the broker as agent to the principal) 
will depend on the circumstances of their relationship with their client.   
 
Due to the fiduciary nature of the relationship, an agent will owe certain duties 
including, typically, duties to not profit from their position as agent (other than any 
terms of remuneration provided for in their contract or retainer) and to not put 
themselves in a position where their fiduciary duty and personal interests may 
conflict. These duties are not breached if the agent has obtained the informed consent 
of the principal. 
 
There are also a number of self-regulatory initiatives in existence. These are 
considered in section 2.2.2. 
 
To the extent that an intermediary also advises clients on futures contracts and 
hedging opportunities in the water market, they would require an Australian Financial 
Services Licence (AFSL) and be subject to the regulations covering financial 
advisors.15 The Corporations Act 2001 (Cth) also sets out a number of obligations that 
apply to AFSL holders and their representatives. The ACCC is not aware of any 
intermediary offering such services at present, but recognises that there is a potential 
for these to develop in the future, and an existing regulatory regime in place should 
this occur. 

2.2.1 Existing fair trading regulation of intermediaries 
Fair trading laws contain a number of obligations that apply to intermediaries. These 
obligations are separate from any contractual or other rights and obligations an 
intermediary may have with their customers. In particular, the TPA (and similar 

                                                 
12 A fiduciary relationship is a relationship of confidence and trust or of confidential relations. The 
critical feature of a fiduciary relationship is that the fiduciary is bound to act for or on behalf of, or in 
the interests of, another person in the exercise of a power or discretion which will affect the interests of 
that other person in a legal or practical sense. A fiduciary relationship is a relationship which gives the 
fiduciary a special opportunity to exercise the power or discretion to the detriment of that other person, 
who is accordingly vulnerable to abuse by the fiduciary of his or her position. Source: Butterworths 
Concise Australian Legal Dictionary, second edition.   
13 Source: Butterworths Concise Australian Legal Dictionary, second edition.   
14 For example, real estate ‘agents’ do not typically have a general authority to create or affect legal 
relations between vendors and purchasers. 
15 Section 911A of the Corporations Act 2001 (Cth) stipulates that financial services businesses, 
including those who provide financial product advice must have an AFSL. Licenses are issued and 
monitored by ASIC. Section 766A of the Corporations Act 2001 states that the provision of a financial 
service includes: providing financial product advice; dealing financial products; making a market for 
financial products; operating a registered scheme; or providing a custodial or depository service. 
Section 763A of the Corporations Act 2001 defines a financial product as a facility where a person 
makes a financial investment, manages financial risk or makes non-cash payments.  
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legislation in each state and territory)16 provides that businesses and individuals—
including intermediaries—must not: 
 
 engage in misleading or deceptive conduct  
 make false or misleading representations  
 accept payment if they are unable to supply  
 engage in unconscionable conduct  
 use harassment or coercion.  

 
These issues are discussed further below. 

Misleading or deceptive conduct  
It is illegal for an intermediary to engage in conduct that is misleading or deceptive, or 
is likely to mislead or deceive. Misleading someone may include: 
 
 lying to them 
 leading to them to a wrong conclusion  
 creating a false impression 
 leaving out (or hiding) important information  
 making false or inaccurate claims. 

 
Where an intermediary does not tell a customer important information, this may be 
misleading or deceptive conduct. For example, if an intermediary does not tell a 
customer that it is the intermediary (rather than a third party) that is buying the 
customer’s water access right, this may be misleading or deceptive conduct, and 
therefore illegal under fair trading legislation.   

False or misleading representations  
It is illegal for an intermediary to make false representations about themselves, the 
services they offer or the water access right that is being traded. For example, it is 
illegal for an intermediary to make false representations about:  
 The standard, quality, value or grade of the service the intermediary is 

offering, or the water access right itself—for example, it would be illegal for 
an intermediary to claim that a water access entitlement is as reliable as the 
high security water entitlement the customer is familiar with if it was actually 
a lower reliability entitlement.  

 A particular person agreeing to buy water or use the intermediary’s services—
for example, it would be illegal for an intermediary to claim that they have 
someone lined up and ready to trade with a potential customer if this is not the 
case. 

 The sponsorship, approval, performance characteristics, accessories or benefits 
of the water access right itself or the intermediary’s services—for example, it 
would be illegal for an intermediary to claim that they are accredited by a 
government agency or industry association if this is not the case. It may also 
be illegal for an intermediary to claim that a client’s money will be held in a 

                                                 
16 From 1 January 2011, Australia will have a single, national consumer law: the Australian Consumer 
Law (ACL). The ACL will apply nationally and in all States and Territories, and to all Australian 
businesses. Before 1 January 2011, State and Territory consumer laws will continue to apply. See: 
www.consumerlaw.gov.au  
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trust account while the trade is finalised, if the intermediary will keep the 
client’s money in their general account.  

 The price of the intermediary’s services or the water access right—for 
example, it would be illegal for an intermediary to make a false claim about 
the commission the customer will have to pay if a water trade takes place, or 
the price (per megalitre) of the water access right.  

 The need for the service or the water access right—for example, it would be 
illegal for an intermediary to claim that a customer needs to trade through the 
intermediary if this is not the case. 

Accepting payment without being able to supply  
It is illegal for an intermediary to accept a payment (including a deposit) from a 
customer if they: 

 do not intend to supply the service, or intend to supply a service that is 
materially different from the one paid for by an irrigator; or  

 are aware (or should be aware) that they will not able to supply the service 
within the promised timeframe, or (if no timeframe is offered) a reasonable 
time.  

Harassment and coercion   
Intermediaries are prohibited from using physical force, undue harassment or coercion 
to make a customer use their services.17 Undue harassment may occur when repeated 
approaches are made, going beyond what is acceptable or reasonable.  

Unconscionable conduct  
Unconscionable conduct occurs when a business engages in unreasonable conduct 
that goes against good conscience. It may involve conduct that is bullying, oppressive 
or otherwise lacking in good faith.  
 
The TPA does not define unconscionable conduct but lists a number of factors that the 
court may take into account when deciding if conduct is unconscionable, including:  
 
 the relative bargaining strength of the parties  
 whether the stronger party imposed conditions that were not necessary to 

protect their legitimate business interests  
 the use of undue influence, pressure or unfair tactics  
 whether the weaker party could obtain supply on better terms elsewhere  
 whether the stronger party made adequate disclosure to the weaker party  
 the willingness of the stronger party to negotiate  
 the extent to which the each party acted in good faith  
 the requirements of any relevant industry code.  

 
The TPA also gives the court the freedom to take into account any other matters it 
deems to be relevant. However, the unconscionable conduct provisions of the TPA 
will not apply to situations where one party has simply made a poor deal.  

                                                 
17 Generally, this part of the TPA will only apply if the amount involved is not greater than $40,000 
(for the services of the intermediary, not including the cost of the water access right itself). However, 
while the TPA sets out limited circumstances where an intermediary may not harass or coerce a 
customer, customers have other rights even where the TPA does not apply.  
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Warranties 
In most cases when a water trade occurs through an intermediary, the TPA provides 
the customer with an automatic warranty that the service will be carried out with ‘due 
care and skill. For example, if an intermediary mishandles paperwork for a trade, 
leading to delays or refusal, the intermediary may not have exercised ‘due care and 
skill’.  
 
This warranty is implied in every contract between a consumer and a supplier where 
the value of the service (excluding the cost of the water access right) is less than 
$40,000. This warranty cannot be cancelled or signed away and applies whether or not 
there is a written contract.  
 
The ACCC cannot take action for a breach of a warranty. However, if an intermediary 
does not meet these requirements, customers can take action to have the service 
performed again or for payment of the cost of having the service performed again and 
may be entitled to seek compensation for any related loss or damage.  
 
The ACCC can take action if an intermediary engaged in misleading or deceptive 
conduct in relation to a warranty or made a false representation about a warranty. 

Remedies and penalties  
The ACCC or any other person can seek injunctions (for example, to stop certain 
conduct) or other court orders if they believe a breach of the TPA has occurred. Any 
person suffering loss or damage as a result of conduct that breaches TPA can seek 
damages or other orders from a court. The ACCC can issue infringement notices of up 
to $6600 for corporations and $1320 for individuals where it has reasonable grounds 
to believe that an intermediary has made false or misleading representations, or 
engaged in unconscionable conduct. A court can award civil pecuniary penalties of up 
to $1.1 million for corporations and $220 000 for individuals for false or misleading 
representations, or unconscionable conduct. 
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Commencement of the Australian Consumer Law 
From 1 January 2011, Australia will have a single, national consumer law: the 
Australian Consumer Law (ACL), which will include a number of changes to 
the fair trading provisions discussed in this report. In particular, the ACL 
includes:18 

 a new, national unfair contract terms law covering standard form 
contracts;19 

 a new, national law guaranteeing consumer rights when acquiring goods 
and services, which replaces existing laws on conditions and 
warranties;20 

 new penalties, enforcement powers and consumer redress options.21  
 
The name of the TPA will also be changed to the Competition and Consumer 
Act.22 The ACCC will continue to enforce these fair trading provisions.  

ACCC role  
The ACCC is responsible for enforcing the TPA, which includes a number of fair 
trading provisions, including a prohibition against misleading or deceptive conduct.  
 
In late 2008, the ACCC developed a series of guides, which explained the obligations 
and rights of intermediaries and their customers under the TPA and similar state / 
territory fair trading legislation.23 The ACCC distributed these brochures to IIOs, state 
fair trading and water management agencies and organisations representing irrigators.  
 
The ACCC will endeavour to further increase awareness of the application of the TPA 
to intermediaries through increased distribution of its publications to IIOs, water 
market participants and intermediaries. In particular, the ACCC will continue efforts 
to contact organisations that represent or deal with irrigators (particularly smaller IIOs 
and intermediaries and those who do not currently have links to the ACCC’s 
brochures on their websites), to offer the ACCC’s brochures for distribution to their 
customers / members, and encourage them to link to the ACCC’s guides from their 
website.  
 

                                                 
18 See http://www.consumerlaw.gov.au/content/Content.aspx?doc=home.htm. Some provisions have 
already commenced (see the following three footnotes). 
19 Provisions relating to the unfair contract terms in standard form contracts came into effect on 1 July 
2010 through the Trade Practices Amendment (Australian Consumer Law) Act (No. 1) 2010. See: 
http://www.treasury.gov.au/consumerlaw/content/legislation.asp.  
20 These provisions will commence on 1 January 2011 through the Trade Practices Amendment 
(Australian Consumer Law) Act (No. 2) 2010 
21 These new penalties, enforcement powers and consumer redress options commenced on 15 April 
2010 through the Trade Practices Amendment (Australian Consumer Law) Act (No. 1) 2010. See: 
http://www.treasury.gov.au/consumerlaw/content/legislation.asp. Remedies and penalties available 
under the TPA are discussed in the section ‘remedies and penalties’ above.  
22 This change will come into effect with the commencement of the Trade Practices Amendment 
(Australian Consumer Law) Act (No. 2) 2010.  
23 The brochures are available at: http://www.accc.gov.au/content/index.phtml/itemId/862697, viewed 
11 October 2010.  
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As noted in the text box above, the TPA will be slightly amended and renamed the 
Competition and Consumer Act on 1 January 2011.24 The ACCC will update its 
information material to reflect this change and continue its distribution and promotion 
of this material. 
 
The ACCC will also continue to monitor complaints made against intermediaries to 
ensure that they comply with the TPA.  

2.2.2 Self-regulation by intermediaries 
Effective industry self-regulation potentially delivers increased consumer protection 
and reduced regulatory burdens for business. Some of advantages of self regulation 
(for example a voluntary industry code of conduct) include:  
 
 greater transparency of the industry to which signatories belong 
 greater stakeholder or investor confidence in the industry  
 greater compliance with the TPA.  

 
To achieve these advantages, self regulation must be well designed, effectively 
implemented and properly enforced. In contrast, ineffective self-regulation may place 
compliance burdens on business without any realisable benefits, potentially make 
signatories less competitive or act as an unreasonable barrier to entry. 
 
A number of intermediaries have established standards to which they will operate. 
The self-regulatory approaches taken by Waterfind and the AWBA are of particular 
note.  

Waterfind  
Waterfind’s website states that in the absence of a national regulatory body for the 
water trading industry, Waterfind adheres to the ‘Waterfind Code of Practice,’ which 
(in its entirety) states that: 
 

All water transfer activities are conducted through an independently audited trust 
account. 
Waterfind precludes water brokers from being involved in the buying and re-selling 
of water rights. 
Procedures are in place to protect the rights and interests of clients and ensure the 
delivery of consistent and quality service with every water trade  
Waterfind water brokers undergo continuous training.25 
 

Waterfind has also obtained certification under the International Quality Standard 
ISO* 9001: 2008. Waterfind claims that this certification makes it ‘one of the only 
quality certified water brokers in Australia’.26 However, this certification is not 
specific to water broking (or water) and is a general management standard.  

                                                 
24 See www.consumerlaw.gov.au for more information about this change.  
25 Waterfind, 2010, See: http://www.waterfind.com.au/commitment.html#quality, viewed 7th October 
2010.  
26 Ibid.  
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Australian Water Brokers Association & Waterexchange  
The Australian Water Brokers Association (AWBA) was established by 
Waterexchange and a group of water brokers who traded on Waterexchange to 
support the development of the water broking industry, including through the 
development of a code of ethics and standards for its members. The AWBA currently 
has around 25 members, and its’ Code of Ethics and Standards is the only self-
regulation to apply to more than one intermediary.  

AWBA’s Code of Ethics and Standards  
The AWBA’s Code of Ethics and Standards establishes a number of standards for its 
members. These standards relate to a number of issues including misleading or 
deceptive conduct, conflicts of interest and policies for dealing with clients’ money. 
The Code explicitly notes that these standards are additional to the requirements of the 
TPA and similar state and territory fair trading legislation and that ‘in any instance 
where the Code of Ethics and the law conflict, the obligations of the law must take 
precedence’.27  

Misleading or deceptive conduct  
The AWBA Code includes a number of clauses that relate to or prohibit misleading or 
deceptive conduct by AWBA members. For example, the Code provides that brokers, 
in attempting to secure bids to buy and sell, shall not deliberately mislead clients as to 
the market value,28 and that brokers shall avoid exaggeration, misrepresentation, or 
concealment of pertinent facts in relation to the water or transaction.29 

Conflicts of interest  
The AWBA Code includes a number of clauses that require brokers to disclose where 
they may have a conflict of interest. In particular, the Code provides that brokers may 
represent the seller and potential buyer(s) in the same transaction only after full 
disclosure to both parties.30 When advertising water for sale in which they have an 
ownership interest, brokers must disclose their status as both owner and broker.31 
 
The Code also provides that brokers shall not acquire an interest in or buy or present 
bids from themselves, any member of their immediate families, their firms or any 
member thereof, or any entities in which they have any ownership interest, without 
making their true position known to the client or the client’s broker.32 Further, brokers 
must not accept any commission, rebate, or profit on expenditures made for their 
client, without the client’s knowledge and consent.33 

Trust accounts  
The AWBA Code provides that brokers shall keep in a special account in an 
appropriate financial institution, separated from their own funds, monies coming into 

                                                 
27 See AWBA Code of Ethics and Standards (immediately beneath the heading to the Code), Available 
at: http://www.treasury.gov.au/content/consumer_affairs.asp?ContentID=270, viewed 7th October 
2010.  
28 Ibid, standard 1.2.  
29 Ibid, article 2.  
30 Ibid, standard 1.3.  
31 Ibid, standard 11.2. 
32 Ibid, article 4.  
33 Ibid, article 6.  
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their possession in trust for other persons, such as deposits, clients’ monies, and other 
like items.34  

Membership of AWBA   

The AWBA is now a stand alone organisation, which is independent of 
Waterexchange although all brokers who use Waterexchange are encouraged, by 
Waterexchange, to be a member of the AWBA.35   
 
During consultations industry participants expressed conflicting views about whether 
AWBA requires its members to use a ‘licensed exchange’. However, an AWBA 
representative stated that the AWBA had never precluded a broker from joining the 
AWBA because they did not use a licensed exchange.  
 
At least one broker had elected not to become a member of the AWBA because they 
traded and brokered water access rights at the same time (without disclosing their 
personal interest in the rights to their clients), and they were told that this practice was 
not permitted by AWBA.36  
 
The AWBA is in the process of updating its membership requirements, and 
developing education and training opportunities for intermediaries. With further 
consultation, it is possible that the AWBA will expand its membership base to include 
other major intermediaries.  

                                                 
34 Ibid, article 7.  
35  See: https://www.waterexchange.com.au/cgi-
bin/_front/services.cgi?action=viewPage&page=brokers ,viewed 7th October 2010.  
36 The AWBA Code of Ethics and Standards requires that ‘brokers shall not acquire an interest or buy 
or present bids from themselves, their firms or any member thereof, or any entities in which they have 
any ownership interest, without making their true position known to the client or the client’s Broker. In 
selling water they own, or in which have any interest, Brokers shall reveal their ownership to the 
purchaser or the purchaser’s Broker’ (Art 4), and that ‘Brokers shall not undertake to provide 
professional services concerning a water parcel or its value where they have a present or contemplated 
interest unless such interest is specifically disclosed’ (Art 5).  
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3. Complaints about intermediaries  
One of the best indicators of the level of misconduct about intermediaries is the level 
and nature of complaints received by relevant agencies. Of course, as noted in section 
4, even where an irrigator has a negative experience with an intermediary, they may 
not necessarily make a complaint, or complain to the most appropriate agency (which 
varies depending on the circumstances). 

3.1. Complaints to the ACCC 
The ACCC has received very few complaints about intermediaries. During the period, 
1 July 2008 and 25 October 2010 the ACCC received two complaints alleging 
misconduct and five inquiries about intermediaries. There was insufficient evidence to 
take enforcement action for either of the complaints received by the ACCC about an 
intermediary during this time. The ACCC will continue to monitor complaints made 
about intermediaries to ensure they operate in accordance with the TPA.  

3.2. ACCC survey of complaints received about 
intermediaries 

To further the ACCC’s understanding of complaints made against intermediaries, the 
ACCC conducted a survey of 39 stakeholders about whether they had received 
complaints in relation to intermediaries during the survey period (financial years 
2007-08, 2008-09 and 2009-10) and, if so, the number, nature and outcome of those 
complaints.  
 
The organisations surveyed included state water management departments and fair 
trading agencies throughout Australia, larger IIOs, and industry organisations such as 
the National Farmers’ Federation (NFF) and National Irrigators’ Council (NIC) (and 
their state-based counterparts). The Department of Sustainability, Environment, 
Water, Population and Communities,37 the Murray-Darling Basin Authority (MDBA) 
and the National Water Commission (NWC) were also surveyed.  
 
This followed a similar survey undertaken by the ACCC at the beginning of 2008, 
which showed that, at that time, very few complaints were made against 
intermediaries. Respondents to the 2010 survey (including the ACCC) reported 
receiving between 95 and 106 complaints. Analysis of these complaints shows the 
following breakdown: 
 

Type of Complaint  Number  
Complaints about alleged intermediary misconduct  13-18 
- formal  3 
- informal  10-15  
Complaints about other matters (not misconduct)   82-88  
-formal  2038 
-informal  62-68 
All complaints  95-106  

                                                 
37 Formerly the Department of Environment, Water, Heritage and the Arts.  
38 This includes one complaint to state office of fair trading. The others were self-reported by IIOs that 
operate intermediaries. For one IIO, the complaints received date back to 2005. 
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A number of respondents to the ACCC’s survey drew a distinction between ‘formal’ 
and ‘informal’ complaints received by them in relation to intermediaries. Generally, a 
complaint was considered ‘informal’ where no record of the complaint was kept. As 
no records were kept, their number and nature were approximate and based on staff 
recollection.  
 
By comparison, where details of a complaint were recorded in a formal complaint 
handing system (e.g. by the ACCC or a State Office of Fair Trading), a complaint was 
categorised as a ‘formal’ complaint.  
 
The survey results reveal the following key findings:  
 
 very few formal complaints are made about intermediaries engaging in 

misconduct  
 some informal complaints are made about intermediaries engaging in 

misconduct, though these complainants are generally unwilling to name the 
intermediary who is the subject of their complaint as they often intend to 
maintain a relationship with that intermediary  

 complaints received about intermediaries often relate to matters other than 
misconduct, and which are often outside the control of the intermediary, for 
example delays in approval times, the approval authority’s fees and the ballot 
process for trading water allocation out of the Murrumbidgee 

 some surveyed organisations believe there is anecdotal evidence of 
misconduct by intermediaries.  

 
The results of this survey tend to support the ACCC’s previous findings, derived from 
its consultation and research undertaken as part of the development of its advice to the 
MDBA on the Basin Plan water trading rules. That is, few complaints are made about 
intermediaries engaging in misconduct and there is little substantive evidence of 
misconduct by intermediaries. As indicated in the above table, the majority of 
complaints against intermediaries were not about issues of misconduct.  

3.2.1. Complaints about misconduct by intermediaries 

Formal complaints 
Three formal complaints about misconduct by intermediaries were received by the 
surveyed organisations (including the ACCC, which received two of the complaints) 
during the survey period. These complaints alleged a breach of the consumer 
protection provisions of the TPA and / or similar state and territory fair trading 
legislation by intermediaries. However, there was insufficient evidence to take 
enforcement action in relation to the complaints made to the ACCC. The ACCC will 
continue to monitor complaints made about intermediaries to ensure they operate in 
accordance with the TPA.  

Informal complaints 
One surveyed organisation stated that it had received between 10-15 informal 
complaints about water brokers over the last 3 years. These complaints mostly related 
to water brokers being ‘unscrupulous’, particularly by agreeing to facilitate a trade at 
one price, then subsequently ‘ripping up the contract’, and selling the water at a 
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higher price to someone else. However, the ACCC was told there was usually no 
proof of these allegations because:  
 
 the broker had the only copy of the original documents; and / or  
 the complainant did not want to make a formal complaint or identify the 

broker concerned because they wanted to maintain a relationship with that 
broker.  

Reports of anecdotal evidence 
Several organisations reported that they were aware of anecdotal evidence of 
misconduct about intermediaries and the continued perception that there is a need for 
regulation of intermediaries.39 One large intermediary stated that the number of 
allegations about misconduct by intermediaries at ‘pub talk’ is much higher than 
complaints received by the regulators such as the ACCC. 
 
A number of IIOs and intermediaries reported anecdotal evidence that water brokers 
were engaging in misconduct by:  
 
 buying water in their own name and selling it on for a profit later (without 

disclosing this to the other people to the transactions) 
 marketing themselves to look like they are the Australian Government’s 

‘official broker’ for the buyback, or that irrigators need to use a broker to sell 
water access entitlement to the buyback when this is not the case 

 acting for and charging both parties to a transaction without disclosing this to 
either party 

 promoting themselves as having a certain percentage of market share when 
they do not actually have that market share.  

 
The conduct that was the subject of the above anecdotal evidence / informal 
complaints could breach a number of laws, including the TPA’s prohibitions on 
misleading or deceptive conduct and unconscionable conduct. However, the 
stakeholders who provided this information were either unwilling or unable to provide 
the names and details of intermediaries who they alleged were engaging in 
misconduct. As such, it is difficult for the ACCC (or another regulatory body) to 
ascertain the veracity of these complaints. 

3.2.2. Complaints about matters other than misconduct  

Formal complaints 
Two IIOs reported receiving complaints about the intermediaries they operate. 
However, these complaints did not relate to matters that the IIO / intermediary could 
control. Rather, the complaints related to matters such as:  
 
 the approval authority’s fees 
 the ballot process for trading water allocation out of the Murrumbidgee  

                                                 
39 Some organisations stated that no one was prepared to put their concerns on paper as they were 
worried about their relationship with the intermediary which they wanted to maintain. 
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 delays in trade approval times by approval authorities.40 

Informal complaints  
A number of the surveyed organisations reported that they had received informal 
complaints that were either not about misconduct by an intermediary, or the nature of 
the complaint was not revealed in the survey.  
 
In particular: 
 
 Two approval authorities reporting receiving a small number of complaints 

about how long it took for water brokers to forward trade approval 
applications to the approval authority. 

 One approval authority reported receiving complaints / queries about the 
consideration listed on their trade approval letter (i.e. that the amount stated on 
their trade approval letter was different to the amount they had bought / sold 
the water access right for). On these occasions, the approval authority asked 
the customer to seek clarification from their broker and is not aware of these 
complaints being escalated further.  

 
Two surveyed organisations stated that the number of complaints made to them about 
intermediaries had decreased over the last few years. One of these organisations stated 
that while the number of complaints against specialist water brokers had decreased, 
complaints about mistakes made by solicitors facilitating water trades (particularly in 
relation to the Commonwealth buyback) had increased. This suggests that 
intermediaries are becoming better at their job (perhaps both through experience and 
as a result of increased competition), whilst professionals entering the field from other 
backgrounds (e.g. lawyers) may be struggling with the requirements and processes 
associated with water trade. Another factor may be that the number of water access 
entitlement trades, which are generally facilitated by solicitors, has increased. 
 
It is likely that where there is significant trade of water access rights, lawyers and 
other intermediaries working in these areas will become more experienced in the 
processes associated with trades, and therefore less likely to make mistakes. There 
may, however, be a need for additional training for lawyers on water trading rules and 
procedures.  

                                                 
40 Chapter 5 of the ACCC’s final advice to the MDBA discussed approval authority approval times in 
detail. The final advice is available at: http://www.accc.gov.au/content/index.phtml/itemId/950331. 
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4. ABARE survey of irrigators  
To assist the ACCC to gain a better picture about irrigators’ use of, and experiences 
with intermediaries, the ACCC commissioned ABARE to undertake a survey of 
irrigators throughout the MDB. 326 farms that had participated in water trading 
during 2008-09 were selected to participate in the survey.  
 
This survey found that 77 per cent of survey respondents had used an intermediary in 
the last two years. Of these, 72 per cent had used a water broker and 35 per cent had 
used a water exchange.  
 
When respondents were asked how they selected their intermediary, 62 per cent cited 
previous experience with the intermediary and 33 per cent word of mouth. 9 per cent 
cited a recommendation by their IIO and 11 per cent cited the intermediary’s low 
charges / commissions. 13 per cent cited their intermediary’s use of a trust account, 11 
per cent that their intermediary had professional indemnity insurance and 14 per cent 
that their intermediary was a member of the AWBA as considerations when choosing 
their intermediary.  
 
14 per cent of respondents indicated that they had experienced a problem or concern 
with an intermediary. The main concerns experienced were delays in submitting 
trades to approval authorities (31 per cent of those who experienced a problem or 
concern) and mistakes being made by the intermediary (29 per cent of those who 
experienced a problem or concern). 26 per cent of those who had a problem or 
concern felt they had been misled about price, whilst 17 per cent felt that they had 
been misled about something other than price. 40 per cent of those who had a problem 
reported it.  
 
38 per cent of survey respondents stated that if they had a problem with an 
intermediary, they would report it to the intermediary. 18 per cent said they would 
report it to the state government office of fair trading (or equivalent) and 21 per cent 
that they would report it to the state government water management department. 15 
per cent said that they would report the problem / concern to the ACCC, and a quarter 
of survey respondents said that they did not know who they would report it to.  
 
Only one third of respondents stated that they were aware that the TPA and similar 
state fair trading legislation applied to intermediaries. 49 per cent of respondents said 
that they thought that there should be additional regulation of intermediaries. This 
figure was only marginally lower for those who were aware of the application of 
existing fair trading legislation.  
 
In total, 46 per cent of survey respondents thought that intermediaries should be 
accredited or licensed, 41 per cent that intermediaries should be required to use trust 
accounts when they hold money that is not their own, 40 per cent that intermediaries 
should be required to have professional indemnity insurance and 37 per cent that 
intermediaries should be required to undergo training.  
 
The results of the ABARE survey indicate that while more than three quarters of 
water traders have used an intermediary, most have not had a problem / concern with 
their intermediary and those that did have a problem / concern did not report it. This is 
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consistent with the results of the ACCC’s consultation, and monitoring of complaints 
made against intermediaries, which indicate that few complaints are made against 
intermediaries (see section 4).  
 
However, the results of the survey also indicate that many water market participants 
(66 per cent) are unaware of the application of the TPA and similar state fair trading 
legislation to intermediaries, though almost half thought that there should be 
additional regulation of intermediaries. The ACCC will endeavour to further increase 
awareness of the application of the TPA to intermediaries through increased 
distribution of its guides about the responsibilities of intermediaries under the TPA 
(see section 2.2.1).  
 
The ABARE survey of irrigators is available on the ACCC website.
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5. Broader industry structure and practices  
Since the ACCC provided its final advice to the MDBA about the Basin Plan water 
trading rules, the ACCC has examined broader industry developments and practices in 
relation to intermediaries. The ACCC met with a number of intermediaries about their 
business practices in order to conduct this analysis.  
 
This section focuses on: 

 industry structure 
 commissions, fees and charges  
 payment practices 

 

5.1. Industry structure  
As mentioned above, ‘water market intermediaries’ is a general term that includes 
water brokers and water exchanges. Water brokers perform a number of roles for their 
clients including finding a trading partner, advising their customer on price and water 
trading rules, negotiating with a trading partner, and / or completing the necessary 
paperwork for a trade to proceed. Not all brokers perform all these services. For 
example, some brokers will find a trading partner and complete the necessary 
paperwork but will not provide advice about price. Brokers also often conduct trades 
through exchanges.   
 
Water exchanges operate as a trading platform by matching buyers and sellers, either 
through an automated process or a bulletin board. Water exchanges also organise and 
submit the necessary paperwork to the relevant trade approval authority(ies), and may 
also provide information on trading rules, prices and trading volumes. 
 

5.1.1.  Brokers  
There is no current registration system for water brokers, so it is difficult to establish 
the number of water brokers currently operating in the market. Also, few firms or 
individuals currently practice water broking as their sole business activity as the 
yearly demand for water broking services is not sufficiently strong or consistent to 
support full-time businesses (with some limited exceptions). Many brokers have been, 
or are, real estate agents. Other brokers come from backgrounds including stock 
agents, and engineering and irrigation experts. 
 
Consultations undertaken by the ACCC suggest that water market participants use 
brokers for a variety of different reasons, and that irrigators have very diverse views 
about them. It was noted that some, particularly older, irrigators may simply find it 
easier to engage a broker than fill in the application forms required for trade approval. 
  
The percentage of revenue made from water allocation versus water access 
entitlement trade varies considerably among brokers. For example, one broker 
reported that almost half of their revenue came from water access entitlement trade, 
while others reported that a much greater percentage (or all) their revenue came from 
water allocation trade. As water allocation trades are less complex and more common 
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than water access entitlement trades, some water brokers only offer services in 
relation to water allocation trades.  
 
Some stakeholders expressed concern that some brokers have entered the industry 
without having appropriate experience. However, stakeholders also noted that water 
market participants are now more experienced and knowledgeable about the water 
market than a few years ago. This means that brokers must increasingly prove their 
value by providing better or more complete services for a lower cost.  
 
Further, water allocation prices have fallen significantly over the last 18 months, and 
recent wet weather may also cause lower demand and prices for water allocation, 
possibly leading to lower earnings for brokers in the immediate future.  
 
These factors may lead to some consolidation in the market for brokers, with some 
choosing to remove themselves from the market to solely concentrate on other parts of 
their business, for example, as real estate or stock agents, or by closing down or 
merging their business with another entity. Some stakeholders reported that brokers 
are aggregating to reduce overheads, or leaving the industry altogether.   

5.1.2.  Exchanges  
There are number of water exchanges operating currently, including Waterexchange, 
Watermove, Murray Water Exchange, Murrumbidgee Water Exchange and the 
National Water Market (not to be confused with the Australian Government’s 
National Water Market System41). These exchanges match bids to buy with offers to 
sell, as well as co-ordinating the paperwork required for trade approvals. 
Waterexchange requires that someone be a broker before using the exchange (on 
behalf of their clients). The National Water Market appears open to ‘participating 
members’ only.42 Watermove, the Murray Water Exchange and Murrumbidgee Water 
Exchange are open to individuals. 
 
An overview of these exchanges is below.  

Waterexchange  
Waterexchange grew out of a network of brokers and is now owned by the National 
Stock Exchange, which is listed on the Australian Stock Exchange. Waterexchange 
does not act as a broker but rather matches bids to buy and offers to sell water 
allocation. It also handles the paperwork associated with regulatory approval for 
trades. Only brokers can directly use the Waterexchange site, and over 30 water 
brokers currently use Waterexchange to trade water allocation on behalf of their 
clients.  
 
Brokers who use Waterexchange collect the necessary paperwork from their client 
and send it to Waterexchange, which combines and sends it to the relevant approval 
authority(ies) as required. It is the water broker’s responsibility (rather than their 
client’s) to pay Waterexchange the money agreed for the traded water allocation 

                                                 
41 See: http://www.nationalwatermarket.gov.au/. 
42 The ACCC is only aware of one ‘participating member’ at present: WEX, which is described as an 
‘an amalgam on regionally diverse water brokers’. See: http://www.wex.com.au/colophon/, viewed 1 
December 2010. 
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within 72 hours of the trade being completed on the exchange.43 Waterexchange does 
undertake some due diligence of all brokers who apply to use their exchange to ensure 
that that they have—in the opinion of Waterexchange—suitable experience for water 
broking.   

Murrumbidgee Water Exchange  
Murrumbidgee Water Exchange is owned by High Security Irrigators Murrumbidgee 
Inc (formerly the Murrumbidgee Horticulture Council Inc), a group which represents 
irrigators with Murrumbidgee high security water access entitlements. It offers the 
Murrumbidgee Water Exchange primarily as a service to its members. The exchange 
operates each business day during the water trading season and is updated twice a day. 
Water sellers list water for sale on the exchange, nominating the quantity available 
and price, and water buyers list bids, including the price and quantity demanded. 
When the bids match up, a sale is registered, and payment from the buyer is requested 
within 2 days. All or part of any parcel may be purchased.44  
 
Buyers and sellers can nominate to purchase / sell their water internally, e.g. only 
within Murrumbidgee Irrigation’s licence or can nominate to purchase / sell internally 
and externally (inter-valley, intra-valley and interstate). Buyers are listed on the 
exchange in descending order of price and where bids are identical, in order of 
receipt.45 
 
Murrumbidgee Water Exchange also offers a Murrumbidgee Water Pool, which 
operates by pooling small individual parcels to allow buyers to achieve the amount of 
water they need in one transaction. All water in the pool is sold and contributors are 
paid the average pool sale price.46 

Murray Water Exchange  
The Murray Water Exchange is operated by Murray Irrigation Limited (MIL), to 
facilitate the trade of water allocation. MIL’s role is solely to operate the exchange 
and process transactions. MIL does not provide any information or advice in relation 
to transactions.47 
 
Listed offers are ranked from lowest to highest in accordance with the price specified 
in the order, with earlier offers ranking lower than later offers at the same price.48  
Bids and offers on the MIL exchange are matched such that the highest ranked bid is 
paired with the lowest rank offered so that either the bid or the offer is fully 
satisfied.49 Applications to list an offer or bid will be processed within one business 

                                                 
43 Clause 4 b of Waterexchange’s brokerage agreement, available at: 
https://www.waterexchange.com.au/files/BA_Terms.pdf , viewed 7 October 2010.  Note that this is not 
the same as the trade receiving the necessary (government) approval and the water allocation actually 
transferring to the buyer.  
44 See:  http://www.murrumbidgeewater.com.au/index.php?id=5, viewed 7 October 2010. 
45 Ibid. 
46 Ibid.  
47 Clause 1.15 of the Murray Water Exchange Terms and Conditions, available at 
http://www.murrayirrigation.com.au/files/3291861.pdf, viewed 7 October 2010.  
48 Ibid, clause 2.6. 
49 Ibid, clause 4.1.  
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day after receipt and in order of receipt at MIL’s offices,50 and offers and bids listed 
on the exchange are legally binding.51 

Watermove  
Watermove is owned by Goulburn-Murray Water (G-MW), which is a statutory 
Corporation constituted by Ministerial order under provisions of the Water Act 1989 
(Vic). G-MW is the resource manager for northern Victorian water systems, and its 
responsibilities include water delivery, infrastructure management and maintenance, 
meter reading, billing, allocation announcements and approving trades of both water 
allocations and water access entitlements.  
 
Watermove was established by the Department of Sustainability and Environment in 
2002 to support the development of water trading across Victoria. Since its 
establishment Watermove has offered a ‘pooled exchange’, which provides a weekly 
pooled water exchange where traders submit offers to buy or sell and elect a volume 
and price they will accept. The pooled exchange conducts a double bid auction in 
trading zones 1A, 6 and 7 to match compatible offers to buy and sell and determines a 
weekly pool price that buyers will pay and sellers receive, with unsuccessful 
schedules of offers carried forward to the next exchange. This service is available for 
water allocation trading across Victoria and southern New South Wales.52  
 
Watermove has recently launched a new website which also facilitates 1–to–1 trades. 
This facility operates more like the Waterexchange system, whereby registered traders 
are able to independently negotiate individual water trades in a secure online 
environment. This ‘trading room’ also allows registered traders to trade numerous 
different products, that is, water allocation and water access entitlements in regulated 
systems, and water access entitlements in groundwater and unregulated systems. The 
new system will allow trades to be negotiated between different trading zones (which 
was not previously possible under the pool system). The Watermove website will 
include a history of trades and the prices achieved for these trades.   

National Water Market  
The National Water Market (not to be confused with the Australian Government’s 
National Water Market System53) has recently commenced operating as an 
exchange.54 Like Waterexchange, the National Water Market appears to match bids to 
buy and offers to sell water allocation, as well as providing information on prices and 
volumes traded.   
   

5.2. Commissions, fees and charges  
Almost all intermediaries charge for their services on a commission basis, although 
the commissions charged by intermediaries are quite variable (between 1 and 3%), 
and may also depend on whether the trade is for water allocation or water access 

                                                 
50 Ibid, clause 1.5. 
51 Ibid, clause 1.7. 
52 See: http://www.watermove.com.au/AboutUs.aspx, viewed 7 October 2010.  
53 See: http://www.nationalwatermarket.gov.au/. 
54 http://www.nationalwatermarket.com/, viewed 30 November 2010. This website provides 
information about recent sales of water allocation.  



 28

entitlement. The ACCC also notes that an intermediary’s commission could arguably 
represent a payment for i) finding a trading partner, ii) negotiating with that trading 
partner iii) completing the necessary paperwork, and iv) advising their customer on 
price and water trading rules, although not all intermediaries perform all these roles.  
 
During consultations with industry, a number of intermediaries suggested to the 
ACCC that lower water allocation prices have caused the income of some 
intermediaries to fall. The ACCC was also told that rebates on commissions between 
brokers are less prevalent now than they were a few years ago. In this instance, 
rebates were used where the buyer and the seller were in two different places and the 
selling broker offered an introductory rebate of for example 20% of net commission to 
another broker to introduce prospective buyers. See section 6.9.1 for a discussion 
about intermediaries acting for (and charging) both sides to a transaction.  
 
The table in Appendix 1 provides a summary of the commissions and fees charged by 
major intermediaries. These fees do not include the fees that are payable to the 
relevant (state government) approval authorities, which are usually paid by the 
purchaser.55   
 

5.3. Payment practices 
The payment practices of intermediaries vary significantly depending on a number of 
factors, such as whether it is a water access entitlement or a water allocation trade and 
the relationship between the client and the intermediary.  
 
In its advice to the MDBA about the Basin Plan water trading rules, the ACCC noted 
that intermediaries often require significant amounts of money on deposit from 
purchasers of water access rights (in some cases, the entire purchase price or 
otherwise an amount in excess of the intermediary’s total commission or fee) at or 
before trading application forms are lodged.  
 
The ACCC considered that to the extent that these deposit requirements are excessive, 
water market participants appear to face higher than necessary transaction costs and 
concerns regarding money on deposit will be exacerbated. Nevertheless, the ACCC 
considered that over time competitive pressures can be expected to lead to 
intermediaries offering services (and deposit and prepayment requirements) that better 
meet the needs of water market participants.  
 
Waterexchange, Murrumbidgee and Murray water exchanges all require full payment 
before a water allocation trade will be processed. By contrast, Watermove pays the 
seller before it receives the money from the buyer. Buyers using Watermove are also 
given 7 days to pay for the water access right, although Watermove has strong means 
of redress in the event of a default.56 

                                                 
55 In January 2009, The Weekly Times published the results of its survey of broker commissions, which 
showed that broker commissions for sellers ranged between 1.9% and 3%.  
56 Schedule 2 to Watermove’s standard water contract states that if the buyer or seller of a water right is 
a company, then all directors of that company must sign a director’s guarantee, which is effectively a 
promise by each of the directors (separately) to pay on demand, from their personal assets, any monies 
payable to Watermove as soon as the company defaults. Schedule 3 of the standard contract (which 
applies to buyers on the pool exchange) states that if a purchaser fails to pay Watermove, Watermove is 
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During consultations, some intermediaries argued that it is necessary for them to 
receive the full cost of traded water allocation up-front to ensure that the trade can be 
settled, and that the water needed is available for use immediately after approval from 
the relevant approval authority/ies is received. This argument is not applied in relation 
to water access entitlement trades because the period between a deal being agreed and 
settlement is often much longer, and the cost of a water access entitlement means that 
the purchaser may need to arrange funding through a financial institution for the 
purchase (and is therefore unable to pay before settlement). Further, a water access 
entitlement is a long term investment, which may not be of use immediately—
whereas water allocation is often purchased to fulfil an immediate need.  
 
During consultations, brokers who use Waterexchange stated that the biggest risk for 
a broker is ‘settlement risk’. That is the broker will enter an agreement on behalf of 
their purchaser client, who is then unable or unwilling to pay for the water access 
right they have purchased. In particular, where brokers use Waterexchange, the broker 
(rather than the broker’s client) is formally required to pay Waterexchange for the 
water access right. For this reason, some brokers stated they sought to ensure they 
were aware of the credit worthiness of their clients, and very few brokers will buy 
water for a new client without pre-payment. Other Waterexchange brokers said that 
they would only require funds to be paid up front where they had a new client who 
wanted to make a large purchase, with the funds being held in trust until the trade was 
finalised. 
 
For purchases of a water access entitlement, brokers stated that it is unusual to require 
the entire payment up front, as the amount could be very large and the buyer may 
need to get finance from a bank or other financial institution. Instead, some brokers 
said that they required a 10% deposit before placing a bid for a water access 
entitlement for their customer. This is particularly common amongst brokers who are, 
or have been real estate agents, and is a practice that had been adopted from their real 
estate businesses.  
 
Most Waterexchange brokers that the ACCC spoke to said that they used non-interest 
bearing trust accounts. Some used these accounts for deposits, though at least one 
used their trust account only to receive commission payments, and used a solicitor’s 
trust account to receive any other customer payments. It is relevant to note that a 
‘trust’ account held by an intermediary for the purposes of holding money for water 
trades will not usually be required to meet any specified statutory requirements. 
However, some intermediaries may be able to make an agreement with a local 
solicitor to use their trust account for holding clients’ money. See section 6.5 for 
further discussion about trust accounts.  

                                                                                                                                            
entitled (but not obliged at any particular time) to sell the water the purchaser agreed to purchase. 
Given the fluctuations in the price of water from time to time, this may result in a large loss for the 
purchaser. In that event, the purchaser would still have to pay Watermove the shortfall as well as fees, 
interest, legal costs, and other expenses that Watermove may incur as a result of the purchaser’s failure 
to pay. Under clause 19 of the terms and conditions, if a customer defaults on a debt owed to 
Watermove, Watermove can require them to sell any land or water right they own in order to settle the 
debt to Watermove.  Watermove’s terms and conditions are available at: 
http://www.watermove.com.au/TermsAndConditions/Watermove_Trade_Room_-
_Terms_&_Conditions.pdf, viewed 8 October 2010.  
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6. Stakeholder Concerns 
The 2007 report Improving confidence in market intermediaries by the Allen 
Consulting Group found that a small proportion of intermediaries in some locations 
were engaging in inappropriate and possibly misleading behaviour, and that the 
reported incidents of misconduct by intermediaries were serious but not widespread.57  
 
To the extent that these concerns are not addressed, there is a potential that some 
irrigators will be less likely realise the benefits available in trading water in the first 
place, or utilising the services of an intermediary when trading water.  
 
Many of these concerns were also raised by stakeholders in the consultation processes 
undertaken by the ACCC when developing its advice to the MDBA about the Basin 
Plan water trading rules and this report, and raise a number issues in relation to the 
industry, including:  
 
 Misleading or deceptive conduct  
 Theft, fraud and the use of fidelity funds  
 Availability of professional indemnity insurance for intermediaries 
 Insolvency  
 Trust accounts  
 Competency of some intermediaries  
 Intermediaries that are owned / operated by approval authorities  
 Interaction with IIOs 
 Conflicts of interest.  

 
These issues are discussed in turn below.  
 

6.1. Misleading or deceptive conduct  
A number of stakeholders raised concerns about intermediaries engaging in 
misleading or deceptive conduct, for example by taking undisclosed commissions, or 

                                                 
57 Allen Consulting Group, 2007, op. cit., pp 9 and 37. Concerns about the conduct of intermediaries 
that were raised through the consultation process undertaken as part of preparing this report included: 
Brokers putting water on the market at a higher price than that agreed by the vendor, with the broker 
retaining a margin from the sale; Brokers selling a client’s  water without the current consent of the 
client; Brokers withholding money from vendors post settlement; Purchaser’s funds held in private 
interest-bearing accounts during the settlement; Brokers issuing misleading information about the 
likely timeframes for settlement of a trade and / or the price at which sellers could expect to get their 
water; Brokers claiming that they have preferred access to the approvals process as a means of 
attracting business from competitors; Brokers misrepresenting themselves as being a member of an 
accredited brokers association; Brokers providing market valuations where the broker has a present or 
contemplated interest in the water access right, without disclosure of this interest to all parties to the 
transaction; Brokers acting for both the seller and a buyer to a transaction without the knowledge and 
consent of both parties (e.g. selling water to preferred buyers at below market price in order to secure 
buyer commissions); Brokers acting as principal in trading water without making the true position 
known to the vendor, or in the circumstances where the broker is selling water off licence, not 
revealing this fact to the purchaser; and Brokers disrespecting  confidentiality of dealings between 
vendors and buyers. 
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misrepresenting themselves as being a member of an accredited brokers association, 
or having a certain market share when this is not the case.  
 
As discussed in section 2.2.1, misleading or deceptive conduct is prohibited by the 
TPA and similar fair trading legislation in each State and Territory. The ACCC will 
monitor complaints made against intermediaries to ensure that they comply with the 
TPA, and will also continue to distribute educational materials to intermediaries and 
their customers about their rights and obligations under the TPA and similar state / 
territory fair trading legislation (see section 8).  
 

6.2. Theft, fraud and the use of fidelity funds  
A concern raised by a number of stakeholders is that an intermediary might steal 
clients’ money or otherwise act fraudulently. A number of stakeholders expressed the 
view that governments should regulate intermediaries due to these risks.  
 
This raises two issues. Firstly, what the appropriate mechanisms are for deterring or 
preventing theft or fraud by intermediaries, and secondly what the appropriate 
mechanisms for compensating client losses resulting from intermediary theft or fraud 
are.  

6.2.1.  Deterring theft or fraud  
The ACCC is not aware of any cases where an intermediary has committed theft or 
fraud in the conduct of their business. However, there is a risk that an intermediary 
could engage in these kinds of behaviours in the future (with consequent losses for 
their clients). The ACCC notes that the criminal law is in place to deter these kinds of 
occurrences. However, it may not be possible to deter all theft or fraud from 
occurring.  
 
The ACCC also notes that the existence of fidelity funds may deter some intermediary 
theft or fraud from occurring. In particular, intermediaries who are required to 
contribute to a fidelity fund may be encouraged to report suspicious activity by other 
intermediaries as their contributions may ultimately be used to compensate losses 
resulting from theft or fraud that does occur. (Fidelity funds and trust accounts are 
discussed below).  

6.2.2   Protecting clients’ interests from theft or fraud  
The ACCC notes that industry specific legislation covering some industries includes 
mechanisms for protecting clients’ interests from potential theft or fraud by industry 
members. For example, legislation regulating real estate agents typically establishes a 
fidelity fund, which is held for the purpose of compensating persons who suffer a 
pecuniary loss by reason of a defalcation (fraud or embezzlement) committed by 
estate agents.58 State legislation regulating lawyers also specifies that a fidelity fund 
must be established and maintained to provide a source of compensation to cover 
defaults by a law practice arising from a fraudulent dealing with trust property, or a 
failure of a practice to pay trust money or trust property, received by the practice in 

                                                 
58  For example, sections 71, 72, 75, 79 and 80 of the Estate Agents Act 1980 (Vic)  

http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s4.html#trust_money�
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the course of legal practice by the practice, where the failure or fraudulent dealing 
arises from an act or omission of the law practice that involves dishonesty.59  
 
Some intermediaries who are also real estate agents may use their real estate trust 
account for the purposes of holding money held on behalf of their water trading 
clients. However, the fidelity fund covering estate agents may be limited to 
compensating persons who suffer pecuniary loss by reason of a defalcation committed 
by an estate agent (or an estate agent’s employee) in respect of any money or property 
received in the course of a business for which they must be licensed under the relevant 
state legislation covering estate agents.60 As such, money held by an estate agent for a 
water trade may not be covered by the fidelity fund covering real estate agents should 
their client suffer a loss as a result of a dishonest or fraudulent act by the estate agent.  
 
The ACCC notes that the intermediary industry is considerably smaller than the legal 
and real estate industries. Similarly, the amount of money held by intermediaries on 
behalf of individual clients is likely to be less than that held by lawyers or real estate 
agents. A fidelity fund (whether voluntary or required by legislation) will involve 
some costs, including contributions to the fund and administrative costs, which would 
ultimately increase transaction costs for water traders. 
 
Waterexchange fidelity fund 
Waterexchange has established a fidelity fund to cover losses incurred by brokers’ 
customers through no fault of the customer (including through broker fraud, theft or 
negligence). This is funded by a small levy on each commission paid to 
Waterexchange brokers, and is managed by a trustee who is a solicitor. Where a claim 
is made on the fund, the trustee investigates, and if the claim meets the requirements, 
the fund will pay the money to the claimant.61 The ACCC is advised that payments 
from the fund are capped at $25,000 and that successful claims on the fund have been 
made in the past. The ACCC is also advised that the fund may pursue a broker who 
causes a claim to be made on the fund for payment of the amount claimed (e.g. 
through court action).    
 
A fidelity fund may assist in protecting the interests of intermediaries’ clients in the 
event of theft or fraud by an intermediary. In the absence of any mandatory 
requirement for intermediaries to subscribe to a fidelity fund, there is a potential for 
future losses by customers of an intermediary that does not use a fidelity fund.  
 
It is a question for governments whether the costs of mandating the use of a fidelity 
fund by intermediaries—which will ultimately be borne by water traders—are 
outweighed by the likely benefits of reducing such a risk to individual water traders 
and to confidence in the market more generally.  
 
The ACCC notes that other mechanisms are also relevant to the discussion of 
potential client losses due to intermediary theft or fraud. Fidelity guarantee insurance 
provides cover against pecuniary loss incurred as a result of fraudulent 
misappropriation or embezzlement. This kind of insurance may be available to 
                                                 
59 For example, see ss.  3.6.1, 3.6.2, 6.7.15 and 6.7.16 of the Legal Profession Act 2004 (Vic). 
60 For example, see ss. 79 and 80 of the Estate Agents Act 1980 (Vic)  
61 The form for making a claim against the fund is at: 
https://www.waterexchange.com.au/files/NSXWBFFclaimformV1_3.pdf  
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intermediary companies, should one of their employees commit a fraudulent act, 
although it is unlikely to be available to sole traders. 
 
The use of fidelity funds and fidelity guarantee insurance (as discussed above) would 
help to protect clients’ interests in the event of fraud or theft occurring. Fidelity funds 
and fidelity guarantee insurance may have as a prerequisite, or be easier to obtain 
with, the use of trust accounts (see section 6.5 for information about trust accounts).  

6.3. Availability of professional indemnity insurance  
Intermediaries may choose to carry insurance to protect against negligence or other 
civil actions that may be taken against them. In particular, intermediaries may carry 
professional indemnity (PI) insurance. PI insurance is designed to provide protection 
for businesses who give advice to clients that may result in financial or other losses to 
these clients.  
 
Where an intermediary has an appropriate level of PI insurance this provides a level 
of protection against civil actions against the intermediary because the insurance 
should cover / contribute to the cost of payouts awarded against the intermediary—
which may in turn prevent insolvency.62 
 
Participants in some industries are required by law to have PI insurance. In particular, 
lawyers63, conveyancers64 and financial planners65 are all required to obtain PI 
insurance. These requirements serve to reduce the risk that clients are left without 
compensation because the professional does not have sufficient resources to meet 
claims made against them (for example, for negligence).  
 
All of the intermediaries that the ACCC spoke with said that they had an appropriate 
level of PI insurance but also claimed that there are intermediaries operating without 
any. Stakeholders also noted that it was difficult for intermediaries to obtain PI 
insurance. Nearly all of the intermediaries the ACCC spoke with stated that they were 
only able to obtain PI insurance because of their ‘main’ business (usually real estate), 
or because they had rolled over a legacy policy.  
 
The ACCC spoke to a representative of the insurance industry who confirmed that it 
is likely that intermediaries would have difficulty obtaining PI insurance at a 
reasonable cost. This is because the intermediary profession is a niche industry, and 
the risks associated with being an intermediary are little understood by insurers. Due 
to the niche nature of the industry, it is difficult for insurers to identify exactly what 
activities they are insuring, and when and how risks might arise. Further, should a 
claim for negligence be made against an insured intermediary, it would be difficult to 
find an expert witness to testify in court about what a ‘reasonable’ intermediary would 
have done in the circumstances.  

                                                 
62 Insurance is of course no protection against bad management or an unprofitable business.  For a 
discussion on insolvency see section 6.4.  
63 For example, section 3.5.2 of the Legal Profession Act 2004 (Vic).  
64 For example, section 41 of the Conveyancers Act 2006 (Vic).  
65 Section 912B of the Corporations Act 2001 (Cth); Parliamentary Joint Committee on Corporations 
and Financial Services, 2009, ‘Inquiry into financial products and services in Australia’, p. 13; ASIC, 
Press release, ‘Updated compensation and insurance arrangements for licensees’,  26 October 2009. 
These requirements commenced on 1 January 2008 and were subject to a two year transition period.  
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The insurance industry representative believed that it would be beneficial for the 
intermediary industry to establish clear training requirements and standards of 
practice, possibly through an industry code of conduct, before collectively 
approaching an insurance broker to develop a PI insurance proposal. It is possible that 
the insurer may want to have input into an industry code of conduct before insuring 
members of that industry.  
 
The ACCC notes that the AWBA is updating the educational and training 
requirements for its membership and has a code of ethics in place. Self-regulation is 
discussed further in section 2.2.2.  
 
As with the use of fidelity funds (see section 6.2), the use of PI insurance may assist 
in protecting the interests of intermediaries’ clients from negligence. In the absence of 
any mandatory requirement for intermediaries to have or use PI insurance, there is a 
potential for future losses by customers of an intermediary that does not have PI 
insurance (noting that intermediaries may not currently have access to PI insurance at 
a reasonable cost). As for the issue of fidelity funds, it is a question for governments 
whether the costs of mandating the use of PI insurance by intermediaries—which will 
ultimately be borne by water traders—are outweighed by the likely benefits of 
reducing such a risk to individual water traders and to confidence in the market more 
generally.  
 

6.4. Insolvency  
Some stakeholders expressed concern that some intermediaries might become 
insolvent or go into liquidation and that this risk justified government industry-
specific regulation of intermediaries. However, the ACCC notes that under the 
Corporations Act 2001 a company director has a positive duty to prevent insolvent 
trading.66 Where a company does become insolvent, control of the company is 
removed from the directors and is put in external hands through one of a number of 
processes including voluntary administration, receivership or winding up, with the 
fate of the company depending on the outcome of creditors’ meetings and the 
company’s financial affairs.67  
 
Where an intermediary is not a company (for example, a sole trader) and the owner is 
unable to pay their debts, the Bankruptcy Act 1966 (Cth.) may apply.  
 
The ACCC notes that where an intermediary has an appropriate level of PI insurance 
(see section 6.3) this provides a level of protection against insolvency, and actions 
brought against the intermediary (for example, for negligence) because the insurance 

                                                 
66 Section 588G of the Corporations Act 2001 (Cth). Under subsection 95(2) of the Corporations Act 
2001 (Cth.) a company is insolvent if it is unable to pay all of its debts when they fall due.  
67 For discussion see chapter 4 of the Senate Economics References Panel, 2010, The regulation, 
registration and remuneration of insolvency practitioners in Australia: the case for a new framework, 
Available at:  
http://www.aph.gov.au/senate/committee/economics_ctte/liquidators_09/report/report.pdf, viewed 7th 
October 2010.  
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should cover or contribute to the cost of payouts awarded against the intermediary 
(thus reducing the risk of insolvency).68 
 
To the extent that funds in a trust account are afforded protection against claims by an 
intermediary’s creditors, the use of trust accounts may also protect clients against 
losses in the event that an intermediary becomes insolvent (see section 6.5).  
 

6.5. Trust accounts   
During the ACCC’s consultation process, a number of stakeholders stated that they 
believed that intermediaries should be required to use audited trust accounts for 
holding their clients’ money. The ABARE survey also showed that 41 per cent of 
respondents believed that intermediaries should be required to use trust accounts 
where they hold money that is not their own.  
 
Most stakeholders felt that the statutory trust accounts used by real estate agents and 
lawyers would be an appropriate model for intermediaries. In particular, trust accounts 
mandated for use by lawyers and real estate agents are generally subject to the 
following kinds of rules and protections: 
 
 Money held for a client must be kept in a trust account until the person 

entitled to the money (or that person’s lawyer) directs to whom that the 
money should be paid.69 This means that clients’ funds cannot be mixed with 
the personal or business finances of their agent / lawyer, and will always be 
available to each client regardless of whether the other clients’ pay on time, or 
the agent / lawyer’s own liquidity.  

 Money kept in the trust account shall not be available for the payment of any 
debt or claim of any person other than the person entitled, or to satisfy the 
order or process of any court at the instance of another person.70 This means 
that even if the agent / lawyer is successfully sued, clients’ money will not be 
used to satisfy the judgement made against them.  

 Trust accounts are subject to the oversight of a regulatory body—in the case 
of real estate agents this is the state / territory office of fair trading71 and for 
solicitors, the legal professional body in that jurisdiction.72 

                                                 
68 Insurance is of course no protection against bad management or an unprofitable business.  
69 For example, section 59 of the Estate Agents Act 1980 (Vic); section 3.3.14 of the Legal Profession 
Act 2004 (Vic) states that a law practice or an approved clerk must hold trust money deposited in a 
general trust account of the practice or clerk exclusively for the person on who behalf it is received and 
disburse the money only accordance with a direction given by the person. Section 3.3.17 of the Legal 
Profession Act 2004 (Vic) states that a law practice must ensure that trust money that is subject of a 
power given to the practice or an association of the practice is dealt with by the practice or associate 
only in accordance with the power relating to the money.  Section 3.3.19 states that a law practice or an 
approved clerk must not mix trust money with other money (unless it is specifically authorised by the 
Legal Services Board).  
70 For example, section 59(4) of the Estate Agents Act 1980 (Vic); section 3.3.18 of the Legal 
Profession Act 2004 (Vic).  
71 Real estate agents must notify the Office of Fair Trading (or equivalent) when a trust account is 
opened and closed. For example, see section 59 (7) of the Estate Agents Act 1980 (Vic) See: 
http://www.consumer.vic.gov.au/CA256902000FE154/Lookup/CAV_Forms_Estate_Agents/$file/CAV
%200082%20NoticeTrustAccount.pdf;  
72 For example section 3.3.12 of the Legal Profession Act 2004 (Vic) states that law practices must 
notify the Legal Services Board when any trust account is opened by a law practice.  
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 Trust accounts must be audited annually by a qualified auditor,73 and the 
regulatory body may, at any time, cause the trust account to be audited.74 

 If at any time, there is a deficiency of money in the trust account, unless a 
sufficient and satisfactory explanation of the deficiency is provided, an 
indictable offence will have been committed, punishable by a fine or 
imprisonment.75  

 
Some stakeholders argued that where an intermediary does not use a trust account, 
there is the risk that the intermediary will use clients’ money for some purpose other 
than prescribed by the client (for example, as cash flow for their business), with the 
intention of having the money available for the client when required, but then failing 
to be able to meet this obligation at the relevant time—for example, because other 
customers’ did not pay when expected.  
 
Some stakeholders also suggested that intermediaries may have an incentive to submit 
trade approval applications to the relevant approval authority(ies) more slowly if they 
are earning interest on clients’ money. The ACCC notes that there is a commercial 
risk for intermediaries in providing poor quality service to their customers, but also 
that this incentive will only be removed if intermediaries are compelled to give any 
interest earned to the client or another agency (for example to administer a regulatory 
scheme). 
 
The ACCC also notes that there are likely to be significant costs involved in 
administering a trust account system similar to that for real estate agents and lawyers 
for intermediaries. For real estate agents, legislation in each state and territory 
provides that authorised financial institutions are required to remit a prescribed 
interest amount, calculated on monies held in trust, to the regulator to administer the 
scheme.76  
 
Intermediaries who are also real estate agents may use their real estate trust account 
for the purposes of holding money held on behalf of their water trading clients. 
Alternatively, some intermediaries may be able to establish a relationship with a 
nearby solicitor so that money held by the intermediary on behalf of their clients is 
held in that solicitor’s trust account. The ACCC understands that some intermediaries 
have adopted this approach. The ACCC also notes that it is open to intermediaries to 
pass on any interest earned on a client’s money held with the intermediary to the 
client.  

                                                 
73 For example, section 64 of the Estate Agents Act 1980 (Vic); section 3.3.52 of the Legal Profession 
Act 2004 (Vic).  
74 For example, section 64A of the Estate Agents Act 1980 (Vic). Under 3.3.28 of the Legal Profession 
Act 2004 (Vic), the Legal Services Board may conduct an investigation in relation to a trust account 
held by a law practice.  
75 For example, section 59(3) of the Estate Agents Act 1980 (Vic). This section does not apply to a 
deficiency of money caused solely by an error by an authorised deposit-taking institution or by 
inadvertence where the deficiency is rectified within 2 business days of its discovery. See s.  3.3.21 of 
the Legal Profession Act 2004 (Vic).  
76 For information on trust accounts used by real estate agents see Antoniades, H, 2009, ‘A Preliminary 
Study of the proposed National Licensing System for Property Agents Trust Accounts’, Referred 
conference paper presented at Pacific Rim Real Estate Society conference held in Wellington, New 
Zealand, 2010. Available at: 
http://www.prres.net/papers/Antoniades_National_Licensing_System_agenst_trust_accounts.pdf  
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Intermediaries are free to establish separate accounts (and accounting procedures) to 
account for their clients’ money and to ensure that this money is never used for other 
purposes. The use of trust accounts may assist in protecting the interests of 
intermediaries’ clients. In particular, the use of trust accounts may protect 
intermediaries’ clients from poor accounting practices, which may result in an 
intermediary mixing their clients’ money with their own and being unable to pay out a 
client’s money as directed. However, money held in these ‘voluntary’ trust accounts 
may not necessarily be afforded the same level of protection as money held in trust 
accounts required by and governed through legislation. 
 
The use of trust accounts may protect clients against losses in the event that an 
intermediary becomes insolvent (see section 6.4). By increasing transparency, the use 
of trust accounts may also deter, to a limited extent, theft or fraud by intermediaries 
(see section 6.2).  
 
It is a question for governments whether the costs of mandating the use of trust 
accounts—which will ultimately be borne by water traders—are outweighed by the 
likely benefits. The degree of protection offered by the use of trust accounts will be a 
function of the administrative arrangements governing their use, for example, the 
stringency and frequency of audits. The use of trust accounts may also facilitate the 
use of other mechanisms such as fidelity funds and fidelity guarantee insurance, 
which can provide further protection for client’s funds. 
 

6.6. Competency of some intermediaries  
Some stakeholders expressed concern that not all intermediaries had an appropriate 
level of training (for example, they were unfamiliar with water trading rules), which 
caused trades to be delayed or rejected, or for poor advice to be given. Some also 
expressed concern about intermediaries making mistakes (e.g. submitting incorrect or 
incomplete trade approval application forms) which caused trades or be rejected or 
delayed.  
 
However, as the market matures, trading volumes increase and irrigators become 
more experienced in their dealings with intermediaries, competitive pressures will 
pressure intermediaries to provide a service that reflects the needs of their customers. 
In particular, irrigators’ experiences with intermediaries, and intermediaries’ 
reputations (which are likely to be established through word of mouth), should ensure 
that competitive pressures lead to better outcomes over time. The ACCC notes that 62 
per cent of respondents to the ABARE survey cited previous experience as a reason 
for choosing their intermediary.  
 
Industry measures are being developed to address issues associated with the 
competency of intermediaries. For example, the AWBA is developing a training 
course for its members (this course has been developed by AgConcepts and will be 
delivered by the Real Estate Institute of New South Wales). Other training or 
educational opportunities for intermediaries may be developed as demand grows. 
Waterexchange has established a fidelity fund to cover losses by brokers’ customers 
caused by a broker’s negligence (where the broker is either unable to unwilling to 
cover these losses themselves).  
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The ACCC considers that the measures being adopted by industry combined with 
market pressures are appropriate to address issues of competency and no government 
industry specific regulation is required.   
 

6.7. Intermediaries that are owned / operated by approval 
authorities  

A number of stakeholders expressed the view that approval authorities should not 
own / operate intermediaries in competition with the private sector. In this scenario 
the trade approval authority has the ability, and possibility the incentive, to 
discriminate against rival intermediaries, for example, by processing applications for 
trade from its own intermediary more quickly than rival intermediaries.  
 
This issue was extensively discussed chapter 5 of the ACCC’s final advice to the 
MDBA on the Basin Plan water trading rules, where the ACCC offered the following 
rule advices:77 
 
 The Basin Plan water trading rules should provide that an approval authority 

must not approve an application to trade a water access right unless it has first 
informed all other parties to the trade of any interest that it or a related party 
has  (and if so, the nature of that interest) in: 

o that water access right and / or  
o a water market intermediary which brokered or facilitated 

that trade in return for a commission or fee.78 
 The Basin Plan water trading rules should provide that approval authorities 

must inform the market of any trade of a water access right to which they 
have been a buyer, seller, lessee or lessor. This disclosure should be made as 
soon as possible after the trade has been completed and on the approval 
authority’s website.79 

 
The MDBA has accepted the ACCC’s advice about the Basin Plan water trading rules 
with a few minor changes.80 
 
During consultation undertaken by the ACCC in preparing this paper, stakeholders 
also expressed concern that where an intermediary is owned or operated by an 
approval authority, that intermediary should not by virtue of their relationship with the 
approval authority, have access to records which could affect whether a trade is 
approved.   
 

                                                 
77 The ACCC made a rule advice where the ACCC considered that a Basin Plan water trading rule 
would help facilitate the development of an efficient water trading regime across the MDB. Rule 
advices were proposed for incorporation in water trading rules component of the Basin Plan. However, 
the ACCC’s final advice did not include drafted water trading rules.  
78 Rule advice 5-J 
79 Rule advice 5-K  
80 Murray-Darling Basin Authority, ‘Guide to the proposed Basin Plan’, pp167-168. Available at: 
http://download.mdba.gov.au/Guide_to_the_Basin_Plan_Volume_1_web.pdf, viewed 11 October 
2010.  
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This concern was particularly raised in Victoria in relation to Watermove’s perceived 
preferential access to information held by G-MW. A number of intermediaries 
expressed concern that Watermove (which is owned by G-MW) had an unfair 
advantage over other intermediaries because they believed that Watermove had access 
to GM-W’s records to check, in relation to trades it was facilitating, that the seller had 
sufficient water to complete the transaction, and that the parties’ details on the trade 
approval application form were correct. Some intermediaries felt that this was a 
significant advantage for Watermove because statements received by customers were 
sometimes confusing, and customers were not always aware that the account balance 
did not account for deemed usage, or water use that had not yet been recorded by G-
MW meter readings.81  
 
However, the ACCC understands that Watermove no longer has exclusive access to 
GM-W’s records.  Rather the Department of Sustainability and the Environment 
(DSE) has a developed a system whereby intermediaries are able to submit trade 
approval applications with DSE for pre-approval before they are sent to the approval 
authority (G-MW or LMW) for approval. This service is provided by DSE for free 
although intermediaries using the service are required to sign a legal agreement with 
DSE. The system allows participating intermediaries to directly access DSE’s records, 
though the software / hardware needed to achieve this could be expensive (especially 
if the intermediary does not already have an advanced IT system) and more difficult 
for smaller intermediaries to absorb.82  

 
The ACCC also reiterates its recommendation83—contained in its water trading rules 
final advice—that approval authorities and basin state governments develop policies 
and procedures to identify and appropriately manage potential or perceived conflicts 
of interest of approval authorities; and that in particular, that Basin state governments 
consider structural separation of water market intermediaries and approval 
authorities.84  
 

6.8. Interaction with Irrigation Infrastructure Operators  
A number of irrigation infrastructure operators (IIOs) own or operate an intermediary, 
and some stakeholders expressed concern that: 
 
                                                 
81 The ACCC notes that in September 2006, the Victorian Competition and Efficiency Commission 
(VCEC) received a complaint that the activities of G-MW, and its business unit Watermove, were not 
in compliance with Victoria’s competitive neutrality policy. VCEC found that Victoria’s competitive 
neutrality policy did apply to G-MW and Watermove, and that some aspects of G-MW and 
Watermove’s activities were not consistent with the competitive neutrality policy. G-MW has now 
undertaken a range of measures to comply with the competitive neutrality policy, including moving 
Watermove into separate offices from other G-MW staff / activities. See: VCEC ‘Water trading 
services provided by Watermove’, 1 June 2007, Available at: 
http://www.vcec.vic.gov.au/CA256EAF001C7B21/WebObj/FINALREPORTonVCECwebsite2July07/
$File/FINAL%20REPORT%20on%20VCEC%20website%202%20July%2007.pdf, viewed 18 October 
2010.  
82 Brokers log into the system at: 
http://www.waterregister.vic.gov.au/Public/BrokerLogin.aspx?ReturnUrl=/Broker/UploadFile.aspx  
83 The ACCC made a recommendation where the ACCC did not consider that a Basin Plan water 
trading rule was the most appropriate mechanism to deal with a matter. Recommendations were for 
further investigation or action by government agencies.  
84 Please see recommendation 5-L (and section 5.6) of the ACCC’s water trading rules final advice. 
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 IIOs process trades of irrigation rights85 that their own intermediary has 
facilitated faster (although other intermediaries said that there was no 
evidence of this).  

 IIOs are privy to information about their customers (e.g. which of their 
customers will need to trade water in the forthcoming season) and will not 
give this information to other intermediaries, although they can exploit this 
information for commercial gain if they also operate an intermediary.  

 When dealing with the (internal) trade of irrigation rights, intermediaries are 
required to provide the relevant IIO with details of the buyer and the price 
paid, and IIOs who own a competing intermediary have an incentive to 
‘poach’ this customer (i.e. facilitate the trade themselves). 

 Some IIOs use funds from their IIO business to subsidise the intermediary 
service, which is offered at low or no cost, and which other intermediaries 
cannot compete with.  

 
IIOs are free to offer intermediary services to their customers, including at a 
subsidised rate. Where an IIO subsidises the operation of its IIO using funds from 
other parts of its business, this is a business decision by the IIO, which it will need to 
justify to its customers / shareholders if prices for its other services are higher than 
they otherwise would be.  
 
In relation to other concerns noted above, there are constraints on the IIO’s behaviour, 
both from their customers and also through the discipline of the Water Market Rules. 
In particular, where an IIO delays a trade in water allocation under an irrigation right, 
this will frustrate one (for external trades) or two (for internal trades) of their own 
customers / members, so there is an incentive for an IIO not to do so. If there are 
concerns about permanent trade, the Water Market Rules ensure that a dissatisfied 
irrigation right holder can transform their right into an individually water access 
entitlement held by the irrigator.86 
 
There does not appear to be evidence of IIOs processing trades facilitated by their 
own intermediaries faster than trades submitted to them for processing by competing 
intermediaries, or exploiting information provided to them in their role as an IIO for a 
commercial advantage (e.g. poaching other intermediaries’ customers).  
 

6.9. Conflicts of interest  
Where an intermediary’s failure to disclose a conflict of interest has the effect of 
misleading or deceiving a customer, this would be a breach of the TPA or equivalent 
fair trading legislation (see section 2.2.1). 
 
While the TPA provides protection in the form of proscribing certain conduct, 
industry specific regulation (either through self-regulation or legislation) typically 
imposes positive obligations to disclose / avoid conflicts of interest.  
 

                                                 
85 Under s. 4 of the Water Act 2007 (Cth.) and ‘irrigation right’ means a right that a) a person has 
against an irrigation infrastructure operator to receive water; and b) is not a water access right or a 
water delivery right.  
86 Water Market Rules 2009, part 4.  
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Self-regulation (see section 2.2.2) is often employed as the mechanism for industry to 
address of conflicts of interest, whilst legislative provisions have been imposed for 
some professions. The procedures and principles developed by the legal and real 
estate professions in relation to these types of conflicts of interest are likely to be of 
relevance when deciding what kind of rules the intermediary industry could set for 
itself in relation to conflicts of interest.  
 
As in other professions (for example, lawyers and real estate agents), a conflict of 
interest for an intermediary can arise in two ways: 
 
 where the intermediary is acting for more than one party in a transaction and 

the duty which he / she owes to one of his clients is inconsistent with the duty 
which he owes to another of their clients, for example, if a water broker is 
acting for both the buyer and seller to a transaction and is engaged to 
negotiate the ‘best deal’ for both parties 

 where the intermediary’s interests are inconsistent with the interests of their 
client.  

These issues are discussed in more detail below.  

6.9.1. Acting for more than one party in a transaction  
Water brokers acting for both sides to a trade (particularly where this is not disclosed) 
may be a cause for a concern. This is because the broker would be unable to act in the 
best interests (and in particular negotiate the best price) for both parties, since each 
party to a transaction has opposing interests (i.e. the seller wants the highest price, and 
the buyer wants the lowest price). 
 
Consultations undertaken by the ACCC indicate that it is now less common for a 
water broker to act for both parties to a transaction than it was in the past. Reasons for 
this include that the water market has matured over the last few years and that there is 
more competition amongst water brokers, including in smaller centres. The increasing 
number of intermediaries operating online, and the increase in inter-valley and 
interstate water trade, may have also increased competition amongst intermediaries, 
whilst also reducing the need for potential water market participants to use a broker 
who is based close to where they are located.  
 
Water brokers that the ACCC spoke with said that they rarely or never acted for both 
parties in one transaction. One broker (who was also a real estate agent) stated that if 
the firm did act for both sides to a water transaction, only the seller would be charged. 
The implication from this charging structure (which is the same as that employed by 
real estate agents) may be that the broker is acting for the seller, and that they do not 
owe any obligations to the buyer. It would be expected that both parties to the 
transaction would be told that the broker was acting for both parties to the transaction. 
 
The ACCC notes that the matching of buyer bids and offers to sell (particularly for 
water allocation) is often conducted by an exchange which effectively pools bids and 
offers which, once made, are binding. In this situation, there is little or no potential for 
a conflict of interest compared to when a water broker is advising, acting and 
negotiating for both parties, as the clearing price is not within an intermediary’s 
control.  
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Nevertheless, there may remain confusion about the nature of obligations owed by 
intermediaries, particularly water brokers, to their customers. It is noteworthy that the 
professions that are sometimes compared to water broking (the real estate and legal 
professions) have clearly defined obligations to their clients.  
 
Real estate agents almost always act solely for the vendor (with no obligations to the 
purchaser). A solicitor may act for either side in a matter, but must avoid this conflicts 
of interest.87 
 
Where a financial adviser provides personal financial advice to a retail client, they 
must disclose any potential conflict of interest the provider or their representative may 
have had when providing financial advice because of their particular ownership or 
remunerative arrangements.88 
 
During consultations, intermediaries told the ACCC that in the past it was common 
for water brokers to collaborate to match the needs of their clients. This was 
sometimes necessary because water market participants lived far away from each 
other, and exchanges matching buyers and sellers were not as well established as they 
are today. The collaboration would work such that one broker would introduce a 
buyer / seller who was an appropriate counterparty for a transaction with another 
broker’s client, and the two brokers would share the commission from the transaction. 
In this way, one or both of the brokers may have (indirectly) received commission 
from both parties to the transaction.  
 
Where a broker acts for both the buyer and seller in a water trade, it would be 
reasonable for this to be disclosed to both clients so that they are aware that the broker 
may not be able to act in the best interests of both parties. This is most likely to be 
relevant when negotiating the price of a water access right but could also be relevant 
when conducting due diligence about a right (particularly a water access entitlement), 
or where for some other reason, the parties to the transaction have different interests.  
 
The ACCC recommends that governments (state and federal) give consideration to 
whether brokers should be required to disclose to all parties to a transaction where 
they are acting for more than one side to a transaction. It is a question for 
governments whether the costs of mandating such disclosure—which would 
ultimately be borne by water traders—are outweighed by the likely benefits.  

6.9.2. Personal gain  
Several stakeholders expressed concern that some brokers purchase water access 
rights from their clients, and then later sell the water right at a profit. Volatility in 
water markets (particularly for water allocation) provides brokers and other market 
participants the opportunity to make a significant amount of money by engaging in 
this speculative behaviour.   
 
While speculation per se is also criticised by many stakeholders, the primary concern 
here in relation to this kind of activity is that where a broker purchases a water access 

                                                 
87 For example, see rule 8 of the Professional Conduct and Practice Rules 2005 (Vic).  
88 See section 947B of the Corporations Act; ASIC Regulatory Guide 175, ‘Licensing: Financial 
product advisers – Conduct and disclosure’, May 2009, pp 43-56.  
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right from their client, the client’s and the broker’s interests are fundamentally at 
odds.  
 
Where the broker’s personal interest is not disclosed, the broker may be in a position 
to take advantage of their client, by purchasing the right at below market value. 
Where a client is a forced seller (e.g. they need to sell the right immediately in order 
to clear debt), or is otherwise disadvantaged (for example, they have poor English 
skills), the potential for a broker to take advantage of their client in this circumstance 
is increased.  
 
Several stakeholders expressed concern that water brokers were engaging in this kind 
of conduct, that the clients were not being informed of the broker’s personal interest 
in the trade and that some brokers’ customers were likely being misled as to the 
independence of their broker from the transaction. Some stakeholders felt that this 
was a reason to impose industry-specific regulation on intermediaries. 
 
Where a broker has a personal interest in a trade, it would be reasonable for this to be 
disclosed to the parties to the trade.  
 
Further, if a broker is acting as an agent, they will owe certain duties including, 
typically, duties to not profit from their position as agent and to not put themselves in 
a position where their fiduciary duty and personal interests may conflict (unless the 
agent has obtained the informed consent of the principal).. Whether or not a broker is 
acting as an agent (and, if so, the extent of the agency relationship and the scope of 
the duties owed by the broker as agent to the principal) will depend on the 
circumstances of their relationship with their client. 
 
The ACCC recommends that governments (state and federal) give consideration to 
whether brokers should be required to disclose when they have a personal interest in a 
trade to their client. Governments should consider wether the costs of mandating such 
disclosure—which will be ultimately borne by water traders—are outweighed by the 
likely benefits.  
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7. Conclusion  
Intermediaries play an important role in the water market by bringing buyers and 
sellers together, reducing search costs, improving information flows and assisting in 
obtaining regulatory approvals.  
 
However, stakeholders continue to have concerns, particularly in relation to potential 
future misconduct by intermediaries. This report has sought to investigate these 
matters further and has identified nine areas of concern (see section 6). Left 
unaddressed, and even in the absence of actual misconduct, these concerns have the 
potential to negatively affect confidence in intermediaries and in water trading more 
generally.  
 
Overall, many areas of stakeholder concern are already targeted to some extent by 
existing general protection. In particular, misleading or deceptive conduct is 
prohibited under the TPA (which is enforced by the ACCC), whilst theft and fraud are 
covered by the criminal law, and insolvency by the Corporations Act 2001 (Cth).  
Where an intermediary is acting as an agent, the intermediary will owe certain duties 
including, typically, duties to not profit from their position as agent and to not put 
themselves in a position where their duty to their principal and personal interests may 
conflict (unless the intermediary has obtained the informed consent of the principal).  
 
The ACCC notes that the existence of this general regulation is not widely known. 
The ACCC considers that improvements in the knowledge of, and access to, the 
protections offered by existing regulation can go some way towards addressing many 
of the stakeholder concerns identified in this report. 
 
However, some potential gaps remain where legitimate stakeholder concerns are not 
addressed through current regulation. For example the disclosure of potential conflicts 
of interest as well as the potential for clients’ to lose money deposited with an 
intermediary where that intermediary negligently or fraudulently causes the loss of 
their clients’ money. This may particularly be a concern where the intermediary is not 
appropriately insured (through professional indemnity and / or fidelity guarantee 
insurance). The ACCC also notes that professional indemnity insurance may currently 
be difficult for a broker to obtain if they are not ‘rolling over’ a legacy policy or 
operating another business which is subject to industry specific regulation (e.g. real 
estate).  
 
Effective self-regulation may assist in some of these concerns. In particular, an 
effective voluntary industry code of conduct, which sets our clear standards for 
conduct in the intermediary industry, may make it easier for intermediaries to obtain 
professional indemnity insurance. The ACCC also notes that one intermediary 
(Waterexchange) has established a fidelity fund to cover clients’ losses incurred as a 
result of the actions (or inactions) by intermediaries using Waterexchange where the 
loss is no fault of the client.  
 
The ACCC will continue monitor complaints made against intermediaries, and work 
towards raising awareness amongst intermediaries and their customers about their 
rights and responsibilities under the fair trading legislation that it enforces. 
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Ultimately, it is a decision for governments (state and federal) whether industry-
specific government regulation of intermediaries should be introduced, for example 
by mandating the use of PI insurance, trust accounts, fidelity funds and / or the 
disclosure of conflicts of interest.  
 
The ACCC recommends governments (state and federal) further consider the 
following policy issues: 

 the use of trust accounts, professional indemnity insurance, and / or a 
fidelity fund by intermediaries 

 disclosure of intermediaries’ potential conflicts of interest 
 measures to address conflict of interests that can arise where a water 

intermediary owns / operates a trade approval authority. 
 
Any such consideration will need to carefully weigh the potential costs against the 
likely benefits of these measures, and the mechanism(s) used to implement them. As 
noted elsewhere,89 there are a range of regulatory mechanisms that may be considered 
to implement industry-specific regulation, each with their own relative advantages and 
disadvantages. Any deliberation should also note that few complaints are made 
against intermediaries and that, over time, competitive pressures can be expected to 
result in better outcomes for consumers.   
 
The ACCC also notes that the NWC is currently considering the issue of improving 
confidence in intermediaries in the context of its upcoming report about factors 
affecting water market development. The ACCC believes that this report will also be 
an important piece of work for governments to take into account when considering 
whether further action should be taken in relation to intermediaries.  
 

                                                 
89 For example, see chapter 6 of: Allen Consulting Group 2007 ‘Improving confidence in market 
intermediaries’, National Water Commission Waterlines occasional paper No. 3, July 2007, Available 
at http://www.nwc.gov.au/resources/documents/improving-market-confidence-water-intermed-body-
Waterlines-0707.pdf ,viewed 7 October 2010. 
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Appendix 1—Selected water market intermediary 
commissions, fees and charges  
 

Water market 
intermediary  

 

Commissions / fees  

Watermove Water allocation90 – seller  

 3% (ex. GST) of the total sale value achieved, with a $66 
(incl. GST) minimum fee, and $660 (incl. GST) maximum fee; 
or 
  $4 per ML (ex. GST), for each ML sold if the volume 
offered for sale is reduced during the exchange, or the 
maximum fee, whichever is lower.91 
 
Water allocation - buyer 

 An exchange fee of $88 (incl. GST); and 

 1% of the total purchase value up to $660 maximum fee 
(incl. GST).92 
 
Water access entitlements  

3% of the price (ex. GST) but not less than $770 and not more 
than $5,500 (incl. GST).93  

Waterfind Fees only available during process to purchase/sell water.94 

Murrumbidgee 
Water 
Exchange 

Water allocation – seller  

Sellers are charged a commission of 2.5% (ex GST) with a 
minimum commission of $50 (ex GST).  Sellers are eligible for 
a discount rate of $100 (ex GST) if payment of the Voluntary 
High Security Levy is received by the due date.  

 
Water allocation – buyer  

Buyers are charged a commission based on the following scale 
with a minimum charge of $50 (ext GST).  

                                                 
90 This includes water allocation and seasonal allocation applicable to a s. 51 licence. 
91 Clause 22 of Schedule 4 of Watermove’s terms and conditions  
92 Clause 21 of Schedule 3 of Watermove’s terms and conditions  
93 Clauses 56 and 84 Watermove’s terms and conditions. Includes both water shares and s. 51 licences 
(which are still bundled with land). This money is the majority of the deposit (3.3% of  the purchase 
price) that is paid by the purchaser when the contract is formed and is kept in Watermove’s trust 
account until settlement.  
94 http://www.waterfind.com.au/docs/faqt.pdf, viewed 7 October 2010.  
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ML From           ML To          Commission (ex GST)    

  1                     1499                 2.5% 

  1500                2499                 2.0% 

  2500               Upwards            1.5%95 

Permanent transfers  

Sellers are charged a commission of 3% (ex GST) on the 
completed sale with a minimum commission of $500 (ex GST). 

Buyers are responsible for payment of water authority transfer 
fees and stamp duty.96 

Murray 
Irrigation 
Water 
Exchange 

Water allocation  

Successful seller listing - $55 
Registered buyer bid - $55 
Purchase (per transaction) - $1597 

Waterexchange Waterexchange levies a small transaction fee per transaction 
directly to brokers that have licences to operate on the 
Waterexchange. In most cases the broker absorbs this charge in 
the commission that they charge their clients.98  

Sunraysia 
Water 
Exchange  

 
Trades through 
Waterexchange  

Water allocation   
 

 Buyers pay a 3.3% commission   
 Sellers pay a 4.4% commission  
 Minimum $75 per transaction  

Permanent transfers  

Commission is by negotiation.99   

                                                                                                                                            
95 Rule 9 of the Murrumbidgee Water Exchange General Rules states that ‘commission of 2.5% (plus 
GST) is applicable for all buyers and all sellers with a minimum commission of $50’. See: 
http://www.murrumbidgeewater.com.au/index.php?id=3. However, the fees / charges section of the 
Murrumbidgee Water Exchange website says what is listed in the table. See: 
http://www.murrumbidgeewater.com.au/index.php?id=8, viewed 7 October 2010.  
96 http://www.murrumbidgeewater.com.au/index.php?id=8, viewed 7 October 2010.  
97 http://www.murrayirrigation.com.au/content.aspx?p=20214, viewed 7 October 2010.  
98 https://www.waterexchange.com.au/cgi-bin/_front/services.cgi?action=viewPage&page=fees, 
viewed 7 October 2010.  
99 http://www.waterexchange.com.au/hosted/sunraysia/cost.html, viewed 7 October 2010.  
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Riverina 
Waterexchange 

(Ruralco)  

 
Trades through 
Waterexchange  

Water allocation 
 
Both buyers and sellers pay a 2.5% commission (ex GST). 
There is a minimum fee of $75 (ex GST) per order.  
 
 
Permanent Transfers 

The seller pays 2% commission plus GST.100  

WaterNET 
(Ruralco)  

 
Trades through 
Waterexchange 

Water allocation  

All transactions attract a 3% (ex. GST) commission. The 
minimum transaction fee is $100 (ex. GST).  

Fees are paid only upon a successful trade.  

Permanent Transfers  

Commission: By negotiation 

Listing Fee: $1 per ML101 

Coleambally 
Irrigation 
Watermart  

 
Trades through 
Waterexchange  

Water allocation only  

All transactions attract a 2.5% (ex. GST) commission. The 
minimum transaction fee $50 (ex. GST).102   

 
 

                                                 
100 http://www.waterexchange.com.au/rawbrown/ 
101 http://www.waternet.com.au/  
102 http://new.colyirr.com.au/LinkClick.aspx?fileticket=LH8K5fyYEes%3d&tabid=128  
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