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Executive Summary 
Vodafone Hutchison Australia Pty Limited (VHA) welcomes the opportunity to respond to the 

Australian Competition and Consumer Commission (ACCC) discussion paper “Public inquiry into the 
declaration of the Domestic Mobile Terminating Access Service” (Discussion Paper). 

Having regard to the object of Part XIC of the Competition and Consumer Act 2010 (Cth) (CCA): 

 VHA does not support the re-declaration of the MTAS for short message services (SMS).  Any 

extension, variation or new declaration of the MTAS which includes SMS termination does 

not promote the long-term interests of end-users (LTIE). If the ACCC is nevertheless minded 

to re-declare SMS services, Application-to-Person (A2P) SMS termination should be 

excluded from the scope of declaration. 

 VHA supports the continued declaration of the Mobile Terminating Access Service (MTAS) for 

voice calls.  However, the ACCC should amend the Service Description for the MTAS to 

expressly exclude the termination of voice calls that originate from outside Australia. 

A SMS termination services 

In its most recent review of the MTAS, the ACCC decided to declare SMS termination for the first 

time.  The reasons for the ACCC’s decision were expressed in the “Domestic Mobile Terminating 
Access Declaration Inquiry ACCC Final Decision” (2014 Decision) and summarised in section 2 of 

the report prepared by NERA for VHA.1 

VHA did not support the declaration of SMS termination in 2014 and even if VHA accepts the ACCC’s 

reasoning for the declaration of SMS termination in 2014, VHA submits that this reasoning no longer 

supports the continuing declaration of SMS termination services.  VHA submits that declaration of 

SMS termination is not in the LTIE, has resulted in material consumer detriment and will continue to 

result in material consumer detriment if the ACCC re-declares SMS termination.  Specifically: 

(a) The price of a wholesale SMS termination service is effectively constrained by the existence 

of free Over-the-Top (OTT) messaging services in the retail mobile services market.  There is 

no incentive for an MNO to restrict access to its network given the prevalence of OTT 

messaging services which means that there are opportunities to bypass the upstream 

wholesale market for SMS termination services on each MNO’s network.  The same 

reasoning applies, regardless of whether the SMS is a Person-to-Person (P2P) SMS or A2P 

SMS.  This is further discussed in section 2. 

(b) The re-declaration of SMS termination will only result in continued increased spam SMS 

messaging, imposing greater costs on society. Frontier Economics estimates that this annual 

cost is $15.8 million annually and up to $66.7 million annually.  VHA considers this to be a 

conservative estimate as it does not take into account the fact that victims underreport 

scams.  This externalised cost is a direct result of the economically inefficient use of 

infrastructure.  This is further discussed in section 2. 

                                                      
1 NERA, Competitive constraints on SMS MTAS, 19 September 2018. 
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Having regard to the objectives set out in section 152AB, VHA considers: 

(a) Declaration of SMS termination would not promote competition 

As the ACCC acknowledged in the Communications Sector Market Study, price competition 

in SMS is “very strong” and has seen most MNOs and MVNOs move to offering unlimited 

SMS.2  The ACCC concluded that competition between MNOs in the mobile retail services 

market3 is focussed on data inclusions and other value-add offerings, such as half price for 

the first six months of a contract and/or first month free.4  This shows that SMS is simply no 

longer a feature of consumer decision making because end-users are focused on other 

aspects of mobile service offerings. 

In this context, re-declaration of SMS termination is unlikely to: (a) result in any changes to 

current mobile plans and therefore continued declaration would have no material 

competitive effect; and (b) result in the market moving back to the historic model of SMS 

pricing because SMS is now routinely included as part of a bundle of services (i.e. voice, 

SMS, data). 

Further, OTT messaging services are effective substitutes for SMS in the retail mobile 

services market.  In the Communications Sector Market Study, the ACCC concluded that 

competition from OTT messaging services has driven traditional service providers to compete 

with ‘free’ OTT messaging services and this has influenced price reductions and increased 

inclusions.5  The presence of effective substitutes in OTT messaging services means that, 

even if there is limited direct competition at the wholesale SMS termination level, 

competition in the downstream retail markets between SMS and OTT messaging services will 

constrain wholesale behaviour. 

With respect to wholesale A2P services, there is no incentive for MNOs to differentiate 

between on-net and off-net pricing as there are substitutes.  Competition from alternatives 

to A2P SMS is such that there is no wholesale market power at termination.  Further, absent 

declaration of SMS termination services each of the MNOs will constrain each other in the 

supply of wholesale A2P services because each compete to supply wholesale A2P services. 

Having regard to the “long-term” interests of end-users, an ACCC decision to re-declare 

wholesale SMS termination for A2P SMS would have the effect of chilling an MNOs’ ability to 

compete against well-placed OTT service providers which have developed business OTT 

messaging services. 

(b) Declaration of SMS termination has no implications for any-to-any connectivity   

Any-to-any connectivity is already well established as MNOs are interconnected and have no 

incentive to deny access to SMS termination from each other, new entrants, MVNOs, SMS 

aggregators or A2P service providers, or to impose unreasonable terms and conditions of 

access. 

                                                      
2 ACCC, Communications Sector Market Study, Final Report, April 2018, page 32. 
3 In the 2014 Decision, the ACCC considered one of the downstream markets relevant to declaring an SMS termination service is the 

mobile retail services market. See ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, 

page 36. 
4 ACCC, Communications Sector Market Study, Final Report, April 2018, page 31-32. 
5 ACCC, Communications Sector Market Study, Final Report, April 2018, page 43. 
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Each of the MNOs will continue to constrain each other in the supply of wholesale A2P SMS 

services.  This is because each of the MNOs supply wholesale A2P services and they each 

compete against each other in that market.  There is no incentive for an MNO to refuse 

access to a wholesale A2P customer, as SMS aggregators and A2P service providers can 

approach other MNOs to acquire wholesale A2P services.  Refusing access to an SMS 

aggregator or A2P service provider will amount to a revenue loss for the MNO. 

SMS aggregators and A2P service providers prefer to keep their traffic on-net due to faster 

delivery times, and not because of differences in wholesale prices (if any) between on-net 

and off-net traffic.   

(c) Declaration of SMS termination would not encourage the economically efficient use of 

infrastructure  

Declaration of SMS has incentivised the excessive use of mobile infrastructure for SMS 

messages to an extent that has imposed serious externality costs on MNOs and consumers.  

Since the 2014 Decision, the data shows a significant increase in the number of spam and 

scam SMS messages being sent to end-users, compared to the trend pre-declaration.  This 

has led to negative externalities of approximately $15.8 million annually and up to $66.7 

million annually that could be directly attributed to the ACCC’s 2014 Decision.   

Negative externalities are relevant in considering whether declaration encourages 

economically efficient use of infrastructure, as required by section 152AB.  The continued 

declaration of SMS would only exacerbate the incidence of spam and externality costs 

imposed on end-users.  The ACCC is well aware of the costs imposed on society by scams 

through its role in Scamwatch and the continued declaration of SMS is inconsistent with the 

ACCC’s role of protecting consumers. 

VHA considers that the exercise of the powers in Part XIC of the CCA to re-declare SMS termination 

does not achieve the object of promoting the LTIE, as set out in section 152AB.  

B Voice termination services 

VHA agrees that the declaration of the MTAS for voice calls that originate inside Australia is in the 

LTIE.  VHA supports declaration of the MTAS for voice calls that originate inside Australia. 

However, the ACCC should amend the Service Description to exclude the termination of voice calls 

that originate from locations outside Australia from the MTAS.  Specifically: 

(a) A principle of reciprocity should apply regarding foreign carriers’ potential access to 

Australian regulated mobile termination rates via transit arrangements.  In the absence of 

this principle, Australian MNOs have less practical ability to negotiate lower call termination 

rates into foreign destinations. 

(b) A principle of reciprocity would promote the LTIE as it would enable Australian mobile 

consumers to receive lower call charges in relation to outbound international calls by 

reducing the wholesale termination costs of those calls. 

(c) The principle of reciprocity can be implemented via the introduction of origin based 

commercial charging.  Such charging will ensure that Australian MNOs are not placed in a 

disadvantageous and asymmetric bargaining position where foreign carriers can negotiate to 

get access to Australian regulated MTAS rates through an inter-carrier agreement with an 
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Australian MNO, but Australian MNOs have less bargaining power to negotiate agreements 

with a foreign MNO for reciprocal rates because the foreign jurisdiction does not regulate 

rates for calls which originate from overseas. 

(d) VHA proposes that voice calls which originate from within Australia would continue to be 

charged at the regulated MTAS rate (subject to any final access determination).  It is only 

calls that originate from outside Australia that would be excluded from the Service 

Description and hence would not be entitled to the MTAS regulated rate. 

In deciding whether to declare a service, and the Service Description, the ACCC must have regard to 

achieving the object of Part XIC, which is to promote the LTIE.6  The term LTIE refers to the end-users’ 

economic interests, which includes lower prices.7  Allowing for origin based charging creates a 

reciprocal negotiating position that is not possible where there is a regulated rate.  This leads to 

better outcomes for end-users because Australian MNOs have increased negotiating power to 

bargain for lower outbound rates when dealing with overseas MNOs, leading to cheaper international 

outbound calls, and is in the LTIE.   

                                                      
6 Section 152AB(1) of the Competition and Consumer Act 2010.  
7  ACCC, A guideline to the declaration provisions for telecommunications services under Part XIC of the Competition and Consumer 
Act 2010, August 2016, page 28, citing the Australian Competition Tribunal’s decision in Re Seven Network (No 4) [2004] ACompT 11 

at [120]. 
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Structure of this submission 

VHA’s submission to the ACCC in response to the Discussion Paper. 

Part A:  Main 

submissions 

1. VHA considers re-declaration of SMS termination would not 

promote competition in markets for listed services. Competition in 

the retail mobile services market is strong for SMS inclusions and 

there are effective substitutes in the form of OTT messaging 

services. There is no incentive for an MNO to restrict access to 

networks and the prevalence of OTT messaging services means 

there are opportunities to bypass the upstream wholesale markets 

for SMS termination services on each MNO’s network. 

2. VHA considers the decision to declare SMS termination has not 

encouraged the efficient use of infrastructure.  Rather, declaration 

has led to negative externality costs, being a material increase in 

the incidence of SMS spam and scams since 1 January 2016 

(when the regulated rate for SMS termination commenced).  VHA 

provides data from ACMA and ACCC in support of this argument.  

End-users should not have to rely on imperfect SMS spam filtering 

measures to address the externalities caused by a regulated price 

arising from the declaration of SMS termination.  

3. VHA considers there is a regulatory trend away from declaration of 

SMS termination, with examples drawn from the European 

telecommunications market.  

4. VHA supports the re-declaration of voice termination services. 

5. VHA proposes amending the Service Description to clarify that the 

Service Description is not intended to apply to foreign-originated 

voice calls. 

Part B: Response to 

ACCC Questions 
 VHA responds to each of the ACCC’s 23 specific questions asked 

in the Discussion Paper. 

Part C: Frontier 

Economics Report 
 Warwick Davis of Frontier Economics (Australia) has 

independently quantified the externality costs borne by end-users 

and MNOs arising from the 2014 Decision to declare SMS 

termination.  These costs include costs imposed by the 

declaration on end-users and MNOs from increased spam. 

 The externality costs are approximately $15.8 million annually 

and include a range up to $66.7 million annually.  This amount 

does not take into account underreporting of scams, which the 

ACCC is well aware of.  

Part D: NERA 

Report 
 Will Taylor, James Mellsop and Raul Arias of NERA have provided 

an independent report identifying the impact of indirect 

constraints in retail and wholesale markets, showing there are 

effective substitutes for P2P and A2P SMS services at the retail 

level. 
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Confidential Information 
Various parts of VHA’s submission contain confidential and commercially sensitive information of 

VHA and its shareholders and subsidiaries.  Subject information has been marked as commercial-in-

confidence. 

VHA has provided a public domain version and a confidential version of the documents comprising 

its submission to the ACCC.  Any information contained in the confidential versions that is not 

contained in the public version is given by VHA in confidence and comprises ‘protected information’ 

under section 155AAA of the Competition and Consumer Act 2010 (Cth) (Confidential Information). 

VHA requests that any Confidential Information is not disclosed by the ACCC to any person (other 

than confidentially to the ACCC’s external advisors) without first obtaining the written consent of 

VHA, unless required by section 155AAA.  We are happy to discuss this issue further with the ACCC as 

necessary.  
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1. Technological and industry developments since 
2014 

The ACCC is already highly familiar with the Australian telecommunications industry 

and current trends, having completed the Communications Sector Market Study 
concluded in April 2018 and the Mobile Roaming Declaration Inquiry in October 

2017.  Recent inquiries undertaken by the ACCC mean the ACCC is therefore well 

aware that the telecommunications market has changed significantly since the 2014 

Decision. 

The ACCC’s own analysis of the telecommunications industry is that the current state 

of competition in the supply of mobile services in Australia is “effective”8 and end-

users continue to benefit from competition and ongoing investment in mobile 

services. 

Based on what it is observing in the industry, VHA’s view is that annually decreasing 

prices coupled with increasing demand and an ability to compete on a range of price 

and non-price factors9 shows that the market for the retail supply of mobile services in 

Australia will continue to be competitive in metropolitan areas. 

The availability and growth in the use of alternatives, such as OTT messaging services, 

means the telecommunications market continues to evolve away from traditional SMS 

services.  The deployment of 5G services may further change the industry and likely 

lead to further growth in OTT messaging services.  It is also predicted that 5G will 

provide increased opportunities for innovation, which will enable end-users to better 

interconnect and use alternatives to traditional SMS services. 

2. SMS termination services 

(a) Declaration of SMS termination would not 

promote competition 

Overview 

The ACCC’s decision to declare SMS termination in 2014 centred on concerns that 

charges for terminating SMS services had not changed for over a decade, that SMS 

termination rates were higher than the cost of providing the service, and that 

commercial negotiations had not been successful in lowering rates.10  The ACCC 

considered this was having a negative impact on competition in wholesale and retail 

markets. 

In VHA’s view, the reasons supporting declaration in 2014 no longer apply.  Continued 

declaration of wholesale SMS termination services would not promote competition, as 

required by section 152AB.  This is because the situation with and without declaration 

                                                      
8 ACCC,  Domestic Mobile Roaming Declaration Inquiry Final Report , October 2017, page 10.  
9 ACCC, Communications Sector Market Study, Final Report, April 2018, page 31. 
10 ACCC Media Release, ACCC decision may lead to lower prices for SMS services, 17 June 2014,  https://www.accc.gov.au/media-

release/accc-decision-may-lead-to-lower-prices-for-sms-services.  

https://www.accc.gov.au/media-release/accc-decision-may-lead-to-lower-prices-for-sms-services
https://www.accc.gov.au/media-release/accc-decision-may-lead-to-lower-prices-for-sms-services
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is the same.  Re-declaration of SMS termination is unlikely to: (a) result in any 

changes to current mobile plans and therefore continued declaration has no material 

competitive effect; and (b) result in the market moving back to the historic model of 

SMS pricing because SMS is now routinely included as part of a bundle of services 

(i.e. voice, SMS, data).  Therefore, it would not be in the LTIE for the ACCC to re-

declare a wholesale SMS termination service.  

Relevant markets 

In the 2014 Decision, the ACCC’s view was that the markets in which SMS termination 

services are supplied are the separate wholesale markets for SMS termination 

services on each MNO’s network.  The ACCC considered that three downstream 

markets were also relevant to declaring an SMS termination service: (i) the mobile 

retail services market; (ii) the wholesale A2P SMS services market; and (iii) the 

downstream A2P services markets.11 We first discuss the impact of any re-declaration 

of SMS termination services on promoting competition in the mobile retail services 

market, then turn to the wholesale market for SMS termination.  We conclude by 

discussing the wholesale A2P services market and downstream A2P services markets. 

Mobile retail services market 

Re-declaration of SMS termination services will not promote competition in the 

mobile retail services market, as required by section 152AB.  In the Communications 
Sector Market Study, the ACCC acknowledged that “price competition in SMS is very 
strong and has seen most service providers move to offering unlimited SMS. In the 
past, SMS inclusions were typically limited by number of texts or dollar value (charged 
at 25 c per SMS).”12 End-users who want to spend less on a mobile service and do not 

want to commit to a long term plan can purchase pre-paid offerings which include 

unlimited SMS. 

The Communications Sector Market Study also found that price competition for 

mobile phone services is reflected by the discounts offered by many MNOs and 

MVNOs, for example, bonus data inclusions, half price for the first six months of a 

contract and/or first month free.13 End-user demand for retail mobile services 

focusses matters besides SMS, such as network coverage and data allowances.   

The focal point of the mobile retail services market has moved on from SMS pricing to 

data pricing, of which SMS is a small and immaterial component.  SMS is simply no 

longer a feature of consumer decision making because end-users are focused on 

other aspects of mobile service offerings, such as data inclusions.  This is shown by 

samples of VHA’s advertisements provided below. 

                                                      
11

 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 36. 
12 ACCC, Communications Sector Market Study, Final Report, April 2018, page 32. 
13 ACCC, Communications Sector Market Study, Final Report, April 2018, page 32. 
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Figure 1: Vodafone pre-paid offerings14 

 

Figure 2: Vodafone post-paid offerings15 

 

                                                      
14 See VHA website, https://www.vodafone.com.au/prepaid/plans. 
15 See VHA website, https://www.vodafone.com.au/plans. 

https://www.vodafone.com.au/prepaid/plans
https://www.vodafone.com.au/plans
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Finally, the Communications Sector Market Study also found that the most common 

overall reasons for end-users switching to another MNO or MVNO was price (45%), 

followed by higher data allowance (35%) and better network coverage (30%).16  SMS 

inclusions were not a reason for switching. 

VHA considers that the reduction in SMS pricing is a response to technological 

developments and changes in consumer preferences, rather than as a result of the 

ACCC’s decision to declare SMS termination.  These market developments would have 

occurred without the ACCC’s intervention in 2014 given the trend away from 

traditional SMS and towards OTT messaging is a trend that is observed globally.  This 

is discussed in more detail below.  

In VHA’s view, removing the declaration of SMS termination will not result in the 

industry moving back to SMS component pricing because SMS is now included as 

part of a bundle of services (i.e. voice, SMS, data).  There is no incentive for MNOs and 

MVNOs to reduce the value of their product offerings.  Any MNO that sought to return 

to component SMS pricing would likely see a churn of their end-users to a competitor.  

For these reasons, continued declaration of SMS would not promote competition, as 

required under section 152AB. 

OTT is an effective substitute for SMS in the retail mobile services market 

In the 2014 Decision, the ACCC considered that OTT messaging services were not yet 

an effective substitute for SMS services because: (i) SMS services can be sent 

between any two mobiles but OTT messages can only be used by end-users with a 

smartphone and connection to a data service; and (ii) OTT messaging requires both 

users to have the same application.  In coming to this conclusion, the ACCC relied on 

usage data from the ACMA which the ACCC considered showed low smartphone 

penetration and usage of OTT communications apps. 

The data referred to in the 2014 Decision is out of date and the ACMA 

Communications Report 2016/17 noted that: 

 smartphone penetration has increased since 2014, with 81 per cent of 

Australian adults owning a smartphone, up 17 percentage points from 64 per 

cent five years ago; and17 

 as at June 2017, 80 per cent of Australian internet users had used an app to 

communicate with others in the past six months.  Sending messages was the 

most popular way of communicating via apps (84 per cent of app users).18 

Further: 

 Roy Morgan research shows growth in the number of Australians using OTT 

communication apps via a mobile phone.  In 2016 the number of Australians 

(aged 14+) who used Facebook Messenger via mobile phone in an average 

                                                      
16 ACCC, Communications Sector Market Study, Final Report, April 2018, page 122, table 5.9. 
17 ACMA, Communications Report 2016/17, page 48. 
18 ACMA, Communications Report 2016/17, page 17. 
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four weeks grew 19 per cent compared with the year before, to 6.5 million, or 

almost one in three people.19  

 Analysys Mason’s Connected Consumer Survey 2017: Australia found that 

messaging is the main driver of OTT communication in Australia20 and 91% of 

Australian respondents stated that they used OTT communication apps. 

Australians used an average of 2.1 communication apps per person, which 

makes Australia one of the least fragmented countries in terms of app usage 

across all of the countries in Analysys Mason’s Connected Consumer Survey 
2017.21  It is forecasted that OTT messaging traffic will increase to over 348 

billion messages sent in Australia by 2022.22  

The evidence shows that the adoption of OTT messaging services by end-users is 

almost as prevalent as SMS.   This is because end-users, as a whole, are more likely to 

be able to send and receive OTT messages given the prevalence of smartphones 

today, compared to the past.  It is easy for an end-user to sign up to OTT messaging 

services by quickly downloading an OTT application and creating an account in a few 

simple steps. 

Furthermore, OTT messaging applications are ‘free’ and the consumer is focused on 

the service, not the infrastructure which is delivering the service.23  The appeal of 

mobile for end-users is in being able to perform any action on any device, anywhere 

and at any time.  This ease of access has been enabled by app developers and digital 

businesses adopting ‘mobile first’ strategies as the best way to engage the 

customer.24 For example, with respect to Apple iMessage the phone’s operating 

system effectively subsumes the SMS functionality of the phone.25  This service 

automatically switches to Wi-Fi or cellular-data networks when available and sends 

messages to other iOS devices that have the iMessage feature enabled using the 

phone’s data connection.  If no data network is available, the message is sent using 

the standard SMS protocol.  

In conclusion, the ubiquity of OTT services disrupts the role of the telecommunications 

provider.26  End-users can bypass traditional mobile voice and SMS services in favour 

of OTT services, in much the same way that mobile cannibalised fixed line voice 

services only decades earlier.27 

OTT constrains retail SMS pricing in the retail services market 

In some respects OTT messaging services provide more functional benefits than 

traditional SMS, and for this reason will continue to impose constraints on SMS.  For 

example, recipients of messages sent using OTT messaging services can know when 

their messages are read and have group messaging functionalities.  The ACMA has 

                                                      
19 See http://www.roymorgan.com/findings/7203-usage-of-voip-apps-whatsapp-skype-viber-messenger-australia-december-2016-

201704050917. 
20 Analysys Mason, Connected Consumer Survey 2017: Australia, April 2018, page 17. 
21 Analysys Mason, Connected Consumer Survey 2017: Australia, April 2018, page 16. 
22 Analysys Mason, Communications Services in Developed Asia-Pacific: Trends and Forecasts 2017-2022 (2018), page 20. 
23 Centre of International Economics, Mobile and fixed line convergence, Final Report, April 2018, page 52. 
24 Centre of International Economics, Mobile and fixed line convergence, Final Report, April 2018, page 52. 
25

 NERA, Competitive constraints on SMS MTAS, 19 September 2018, page 11. 
26 Centre of International Economics, Mobile and fixed line convergence, Final Report, April 2018, page 52. 
27 Centre of International Economics, Mobile and fixed line convergence, Final Report, April 2018, page 52. 

http://www.roymorgan.com/findings/7203-usage-of-voip-apps-whatsapp-skype-viber-messenger-australia-december-2016-201704050917
http://www.roymorgan.com/findings/7203-usage-of-voip-apps-whatsapp-skype-viber-messenger-australia-december-2016-201704050917
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noted that being able to tell when recipients read their messages was a reason 

reported by one third of those who preferred to use apps over SMS.28   

Further, messages sent using OTT services are often end-to-end encrypted (e.g. Apple 

iMessage, WhatsApp), meaning no intermediary is able to read the message.  

Accordingly, OTT messaging services put end-users in control of their privacy and data 

security needs, which may be seen as a benefit not featured in SMS. 

In the European Commission’s (EC) consideration of the proposed merger of 

Facebook Messenger and WhatsApp, the EC considered competition in the consumer 

communications services market. The communications services market was defined 

to include “multimedia communications solutions that allow people to reach out to 
their friends, family members and other contacts in real life”.29 In considering whether 

traditional electronic communications services (e.g. voice calls, SMS, MMS, e-mails) 

can be regarded as substitutable to the communications functionalities offered by 

consumer communications apps, the EC made the following observations: 

“While the two types of services are used for the same general purpose 
(communication), the overall experience of the user is richer in terms of 
functionalities in consumer communications apps. Hence, consumer 
communications apps provide additional functionalities to their users, for 
example users can see when their contacts are online, when they are typing or 
when they last accessed the application … there is a competitive interaction 
between the two services, but only one way (that is, consumer 
communications apps constrain traditional electronic communications 
services but not the other way around).”30 

Indeed, the NERA report notes that one factor the ACCC should consider is whether 

services are truly “OTT” or are in fact beginning to directly bypass the traditional 

upstream termination bottleneck.31 

In the Australian mobile industry, diminishing returns for increasingly larger data 

allowances is a trend that participants will continue to face into the future.  This has 

led to further evolution in pricing to a data-volume pricing approach.32  Australian 

MNOs have started employing alternative pricing models to adapt to this trend.  For 

example: 

 VHA, Optus and Telstra have each introduced plans which include “unlimited” 

mobile data.33 

 VHA is trying to employ a service-based pricing approach, by offering OTT 

passes and zero-rated access to different selection of apps. 

                                                      
28  ACMA, Communications Report 2016/17, page 17. 
29 European Commission, Case M.7217 – Facebook/ WhatsApp Commission decision pursuant to Article 6(1)(b) of Council 

Regulation No 139/20041, page 3. 
30 European Commission, Case M.7217 – Facebook/ WhatsApp Commission decision pursuant to Article 6(1)(b) of Council 

Regulation No 139/20041, page 5. 
31

 NERA, Competitive constraints on SMS MTAS, 19 September 2018, page 10. 
32 Analysys Mason, Connected Consumer Survey 2017: Australia, April 2018, page 12. 
33 “Vodafone Unlimited Plans” were made available from 2 May 2018: See https://www.vodafone.com.au/media/vodafone-

launches-unlimited-mobile-data-plans; See also https://www.optus.com.au/shop/support/answer/unleashed-mobile-12m-sim-

only-important-things-to-know?requestType=NormalRequest&id=9399&typeId=5 and  https://exchange.telstra.com.au/unlimited-

data-australias-best-mobile-network/ for further detail regarding Optus and Telstra’s respective unlimited data offerings.  

https://www.vodafone.com.au/media/vodafone-launches-unlimited-mobile-data-plans
https://www.vodafone.com.au/media/vodafone-launches-unlimited-mobile-data-plans
https://www.optus.com.au/shop/support/answer/unleashed-mobile-12m-sim-only-important-things-to-know?requestType=NormalRequest&id=9399&typeId=5
https://www.optus.com.au/shop/support/answer/unleashed-mobile-12m-sim-only-important-things-to-know?requestType=NormalRequest&id=9399&typeId=5
https://exchange.telstra.com.au/unlimited-data-australias-best-mobile-network/
https://exchange.telstra.com.au/unlimited-data-australias-best-mobile-network/
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Figure 3: Advertisement of Vodafone Passes34 

 

Conclusion 

Given the changes to industry pricing, customer preferences, and demand for data, in 

VHA’s view declaration cannot promote competition in the retail mobile market.  This 

is because SMS is now a small and largely immaterial component of the bundle of 

services acquired by end-users. The availability of OTT messaging services also acts as 

a constraint on SMS. 

Wholesale markets for SMS termination 

In the 2014 Decision, the ACCC considered that in the wholesale market each MNO 

had a monopoly over the provision of SMS termination services on its network and 

that there were no effective substitutes for these services.   

As discussed above, technology is however a dynamic and there is today real 

substitutability between SMS and OTT messaging services. 

As noted in the report prepared by NERA for VHA, when considering whether or not to 

impose, extend or continue the regulation of wholesale telecommunications services, 

market definition should start at the retail / downstream level and work backwards.35  

This is because it is possible that alternative technologies can be used to supply the 

retail service, meaning there is downstream competition even when there is only one 

provider of a given upstream technology.36 

                                                      
34 See VHA website, https://www.vodafone.com.au/plans/passes. 
35 NERA, Competitive constraints on SMS MTAS, 19 September 2018, page 8. 
36 NERA, Competitive constraints on SMS MTAS, 19 September 2018, page 8. 

https://www.vodafone.com.au/plans/passes
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Demand at the wholesale level is a “derived” demand, in that it depends on the 

demand for the downstream/retail service.37  So if demand for the downstream 

service relying on a particular input becomes more elastic, due to the introduction of 

substitute products using different inputs, then the demand for the wholesale input 

also becomes more elastic.38  The impact of the presence of effective substitutes by 

way of OTT services is that SMS termination is simply one way of providing a service to 

end-users (i.e. OTT messaging services provide end-users with the same functionality 

and service as SMS services).   

As discussed above, substitution is clearly evident in the retail downstream markets 

by MNOs responding to the threat of ‘free’ OTT services by re-pricing their retail 

offerings.  This much is recognised by the ACCC in its Communications Sector Market 
Study where the ACCC noted that competition from OTT messaging services has driven 

MNOs to compete with ‘free’ OTT messaging services and this has influenced price 

reductions and increased inclusions.39  Indeed, the ACCC in this study went so far as 

to expressly raise the prospect of removing the declaration of SMS: 

“The competitive relationship between OTT services and the traditional 
communications services they replicate is likely to be different for each type 
of service. To the extent that competition from OTT services acts as a 
constraint on pricing, there may be a case for reducing or removing existing 
economic regulation of traditional communications services. For example, 
consumers’ use of OTT messaging services may have diminished the need for 
ongoing SMS regulation.”40 

Developments in the retail mobile services market mean that there is no evidence of a 

market failure such that the exercise of the powers in Part XIC is justified.  VHA 

therefore considers there is no case for re-declaring SMS termination services 

because it cannot be shown that declaration of SMS termination would promote 

competition. 

Conclusion 

OTT messaging services, which are considered by end-users to be a “free” service, 

constrain and will continue to constrain wholesale SMS termination charges.  

Competition between MNOs with respect to data inclusions means OTT messaging 

services will become even more readily accessible to end-users, further constraining 

wholesale SMS termination charges.   

Against such profound industry developments it is not  plausible to suggest that 

removing the declaration for wholesale SMS termination charges will result in mobile 

networks reverting back to unreasonably high wholesale SMS termination charges.  

The result of high wholesale charges passed onto end-users would be the migration of 

end-users to OTT messaging services as they abandon SMS services.  Accordingly, 

declaration of SMS termination would not achieve the objective of promoting 

competition required by section 152AB. 

                                                      
37 NERA, Competitive constraints on SMS MTAS, 19 September 2018, page 9. 
38 NERA, Competitive constraints on SMS MTAS,  19 September 2018, page 7-8. 
39 ACCC, Communications Sector Market Study, Final Report, April 2018, page 43. 
40 ACCC, Communications Sector Market Study, Final Report, April 2018, page 152. 
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Wholesale A2P services market  

The ACCC has previously concluded that “there are no technical differences between the 
termination of A2P SMS and MTM (or P2P) SMS and therefore there is no justification to set 
different regulated prices for A2P SMS and P2P SMS terminations”.41  VHA agrees with the 

ACCC’s view.  There is no justifiable reason to treat P2P and A2P separately. 

As the ACCC has previously stated, “the ACCC does not consider that the termination of 
some SMS services should be distinguished from other services based on the origination of 
these services and when they display similar characteristics.”42  Accordingly, the reasons for 

refusing to declare SMS termination services apply equally to both P2P and A2P SMS. 

No incentive for MNOs to differentiate between on-net and off-net wholesale A2P SMS 
services 

An additional consideration in the 2014 Decision was the impact of declaration on the 

wholesale A2P services market and downstream A2P SMS services market.  As the 

ACCC is aware, A2P SMS messages are SMS messages sent from software 

applications enabled by an internet connection and access to a mobile network.  A2P 

SMS messages are generally used by businesses to communicate with their 

customers, such as to send appointment reminders to patients or clients, to provide 

password verifications to customers, and for advertising. 

The 2014 Decision noted that the wholesale A2P SMS service market is the market 

where MNOs provide wholesale A2P SMS services to SMS aggregators and on some 

occasions directly to A2P SMS service providers.43 The ACCC has previously observed 

that: 

 To provide an A2P SMS service to a business or end-user, an A2P SMS 

service provider obtains an A2P SMS service from an SMS aggregator or 

directly from an MNO.  SMS aggregators generally resell A2P SMS services to 

A2P SMS providers. MNOs provide a wholesale service to SMS aggregators. 

The MNO establishes a dedicated SMS gateway and charges according to the 

volume of SMS sent on behalf of the SMS aggregator or A2P SMS service 

provider. In some cases, SMS aggregators and MNOs provide a retail A2P 

SMS service to end-users.44 

 The mobile subscriber receiving the A2P SMS may be on the same network as 

the MNO sending the A2P SMS (on-net), or on another MNO network (off-net). 

To send A2P SMS to mobile subscribers on other networks, the MNO sending 

the A2P SMS will acquire SMS termination from other MNOs.45 

In the 2014 Decision, the ACCC’s view was that there is generally a substantial price 

difference between on-net and off-net wholesale A2P SMS services.46  Because the 

                                                      
41 ACCC, Mobile Terminating Access Service Final Access Determination, August 2015, page 35. 
42 ACCC, Mobile Terminating Access Service Declaration Inquiry Application-to-person SMS preliminary views, email to stakeholders 

on 23 May 2014. 
43 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 38. 
44 ACCC, Mobile Terminating Access Service Declaration Inquiry Application-to-person SMS preliminary views, email to stakeholders 

on 23 May 2014. 
45 ACCC, Mobile Terminating Access Service Declaration Inquiry Application-to-person SMS preliminary views, email to stakeholders 

on 23 May 2014. 
46 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 45. 
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off-net prices include above cost SMS termination charges, the ACCC concluded that 

it is likely that this contributed to the considerable difference in on-net and off-net 

prices, which in turn was limiting competition.   

In VHA’s view, there is no rent-seeking incentive for MNOs to differentiate between on-

net and off-net pricing.  There are two reasons for this. 

 First, as indicated in the NERA report at sections 5 and 6, there are 

substitutes and competition from alternatives to A2P SMS such that there is 

no wholesale market power at termination.   

 Secondly, MNOs act to constrain each other – each of the MNOs supply 

wholesale A2P services and each of the MNOs competes against the others 

for wholesale A2P customers.  In a recognisably competitive industry, the 

correct assumption is that there is no incentive for an MNO to forgo revenue 

by raising wholesale A2P prices when to do so would only shift wholesale 

revenue to a competing MNO (or lead to a loss of that business due to 

substitution to alternatives).  That is, an MNO will not refuse to supply 

wholesale A2P services to SMS aggregators and A2P service providers 

because this will only result in a loss of the wholesale business as the SMS 

aggregators and A2P service providers can approach other MNOs to acquire 

their wholesale A2P services. 

Further, A2P services providers and SMS aggregators still largely contract separately 

with each MNO.  This appears to be so that SMS messages terminate “on-net”, which 

has quality benefits such as faster delivery times and not because of differences in 

wholesale prices (if any) between on-net and off-net traffic.  

Conclusions 

For the reasons set out above, VHA does not consider that declaration of SMS would 

achieve the objective of promoting competition in the wholesale A2P services market, 

as required by section 152AB.  There is no case to re-declare SMS termination for P2P 

or A2P SMS services and declaration would not achieve the objective of promoting 

competition in markets for listed services. 

Downstream A2P services market 

In the 2014 Decision, the ACCC concluded that: 

 The downstream A2P services market broadly includes (i) the market in which 

SMS aggregators supply services to A2P SMS service providers; and (ii) the 

market in which A2P SMS service providers (and sometimes MNOs and SMS 

aggregators) sell retail A2P SMS services to end-users.47 

 For the purpose of examining the competitive effects of declaring SMS 

termination, the ACCC considered it useful to group the two downstream 

markets together.48  

                                                      
47 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 37. 
48

 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 39. 
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 The ACCC’s view was that the downstream A2P SMS markets are generally 

competitive and barriers to entry into these markets are likely to be low.49  

The ACCC considered that limited competition in the wholesale A2P SMS 

market may be restricting pricing in the downstream A2P services market.50  

As discussed above, in VHA’s view declaration would not promote competition in the 

wholesale A2P services market.  VHA considers the downstream A2P services market 

remains competitive, i.e. there are a number of players and barriers to entry are low. 

There is no evidence to support a conclusion that declaration of SMS would promote 

competition in the downstream A2P services market.   

In VHA’s view, declaration has chilled competition and may have unfortunate 

implications for competition in the long term (ie, innovation and product 

development).  

ACCC’s focus is promotion of competition in the long term 

The overarching object of Part XIC is to promote the long term interests of end-users.  

It is the “long-term” to which the ACCC must direct its attention. 

The courts have noted that “the long-term, as referred to in section 152AB, is the 
period over which the full effects of the ACCC’s decision will be felt, with players 
adjusting to the decision, including by entering and exiting the relevant markets”.51  

The statutory test in section 152AB requires the ACCC to consider, looking forward, 

whether declaration would create conditions for the promotion of competition in the 

long run. 

The telecommunications market is dynamic and OTT providers (and other new 

entrants) are continually evolving their offerings not just to replicate, but to innovate 

and improve the services traditionally offered by MNOs (e.g. SMS).  Evidence of this is 

reflected in industry studies which observe that: 

 Chat apps such as Facebook Messenger and Tencent’s WeChat are making 

inroads into A2P, along with Apple’s iMessage Business Chat and 

WhatsApp’s Business app.52 

 Growth in media content sharing will continue as consumers continue to 

evolve towards more visual forms of communication offered by OTT services.53  

Visual communications are more engaging formats which also break down 

traditional barriers such as literacy and language differences. As the use of 

video and photo sharing grows, chat app players will explore new ways of 

monetising these services.54  

                                                      
49

 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 45-46. 
50

 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 45-46. 
51 Re Seven Network Ltd (No 2) (2004) 187 FLR 373 at [119] to [131]; cited in Telstra Corporation Limited v Australian Competition 
Tribunal [2009] FCAFC 23 at [235]. 
52 Ovum, 2018 Trends to Watch: Communications Services: Chat apps continue to drive innovation in communications, 15 September 

2017, page 11. 
53 Ovum, 2018 Trends to Watch: Communications Services: Chat apps continue to drive innovation in communications, 15 September 

2017, page 14. 
54 Ovum, 2018 Trends to Watch: Communications Services: Chat apps continue to drive innovation in communications, 15 September 

2017, page. 
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As noted in the NERA report, the business models and infrastructure used to provide 

OTT messaging services are becoming increasingly sophisticated, and OTT providers 

are now turning their attention to the business segment.  Much like P2P SMS, OTT 

providers are evolving their offerings to replicate and improve some of the features 

offered by A2P SMS.  Accordingly, it may well be more appropriate to broadly think of 

A2P as providing a service by which businesses can communicate with their 

customers.55 

The dynamism of the telecommunications industry highlights the risk that a 

declaration, which lasts between 3 and 5 years, can easily become irrelevant and 

instead result in unintended and negative consequences (see section 2(c), which 

discusses the increase and impact of spam resulting from the 2014 Decision to 

declare SMS termination service). 

In VHA’s view, having regard to the “long-term”, there is no basis for the ACCC to form 

the view that the ACCC should regulate wholesale A2P services.  An ACCC decision to 

re-declare wholesale SMS termination for A2P SMS would have the effect of chilling 

an MNOs’ ability to compete against well-placed OTT service providers which are 

developing business OTT services and moving into this space.  This would not achieve 

the objective of promoting competition in markets for listed services. 

(b) Any-to-any connectivity is already well 

established 

MNOs are interconnected and have no incentive to deny access to each other, new 

entrants, MVNOs or SMS aggregators, or to impose unreasonable terms and 

conditions of access. 

Because most mobile plans now offer unlimited SMS, and competition in the mobile market 

has moved to data inclusions and other non-price factors, there is no commercial rationale 

for any MNO to deny access to SMS termination to other MNOs, as each requires access to 

SMS termination from others. 

Each of the MNOs will continue to constrain each other in the supply of A2P SMS services.  

This is because each of the MNOs supply wholesale A2P services and compete against each 

other in that market.  There is no incentive for an MNO to refuse supply, as an A2P service 

provider or SMS aggregator can approach other MNOs to acquire A2P services. 

(c) Declaration will not encourage economically 

efficient use of infrastructure 

Overview 

The carriage of spam is not an economically efficient use of telecommunications 

infrastructure.  Declaration of SMS has created a perverse economic incentive for 

SMS spam and scam originators and enabled a dramatic increase in spam and scam 

                                                      
55

 NERA, Competitive constraints on SMS MTAS, 19 September 2018. 
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messages being sent to end-users.  This has, in effect, undermined the SMS channel 

as a trusted and reliable platform for the delivery of important and critical messages.  

Fraudsters send spam to gain an economic advantage from unsuspecting end-users 

who are tricked by the authentic appearance of the spam.  If the cost to carry out this 

conduct is immaterial relative to the gain, it will result in higher levels of spam.  Based 

on the report of Frontier Economics relying on data published by the ACMA and the 

ACCC, VHA considers there is clear evidence that declaration of SMS has resulted in 

economically inefficient use of infrastructure and continued declaration of SMS will 

have further unintended consequences, including an increase in spam and scams 

than would be observed in a world without declaration of SMS termination. 

The report prepared by Frontier Economics for VHA concludes that: 

 The inclusion of SMS termination in the MTAS declaration has led to a 

reduction in economic efficiency.56 

 The increase in SMS spam and SMS scams has resulted in significant 

externalities for recipients of these messages. The externality is around 

$15.8 million annually and includes a range of up to $66.7 million 

annually.57 

The negative externalities arising from the low SMS termination rate must be taken 

into account when considering whether declaration is in the LTIE. 

The issue is the regulated rate makes it economically cost effective to send a high 

volume of SMS at little cost to the fraudster, compared to the potential benefit that 

could be gained from successful scam (or even simply just getting people to look at 

spam messages).  The deregulation of SMS termination services would lower the rate 

of SMS spam because it would re-align the incentives and ensure that 

telecommunications infrastructure is being used in an economically efficient way.   

To put this bluntly, MNOs in a declared world have no commercial ability to exclude or 

disincentive fraudsters from entering into the ecosystem.  All it takes is for one access 

seeker to permit unscrupulous messages to be sent, in order for a fraudster to reach 

the entire consumer base due to the interconnected nature of the mobile networks.  

The problems arising from SMS scams and spam are not a matter for the 

telecommunications industry to resolve alone.  It is a matter of appropriate regulatory 

design to ensure end-users are not put in the position of being subject to spam and 

scams. 

                                                      
56 Frontier Economics, The Costs of Including SMS Termination in the MTAS Declaration, 21 September 2018, page 2. 
57 Frontier Economics, The Costs of Including SMS Termination in the MTAS Declaration, 21 September 2018, page 2. 
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Data shows increase in SMS spam since FAD 

ACMA data  

The following table contains information collated from ACMA’s annual 

Communications Reports for the periods 2013/2014 to 2016/2017.58  The FAD 

commenced on 1 January 2016.  The data shows a clear increase in the number of 

SMS spam complaints and reports in 2016/17 (the first full year of data following the 

FAD) compared to the previous years. 

As noted in the report prepared by Frontier Economics for VHA, using the more 

conservative approach of complaints reporting, the estimate of the incidence of spam 

is 30% higher than it otherwise would be and using reports of spam, the incidence 

could be 500% higher (more than 5 times).59 

  2013/14 2014/15 2015/16 2016/17 

SMS Spam 

Complaints 

300 388 462 569 

SMS Spam 

Reports 

8,862 6,689 17,606 19,355 

ACCC Scamwatch data 

Data from the ACCC’s Scamwatch website shows the number of reports of scams 

delivered by SMS has increased substantially when comparing the number of reports 

of scams delivered by SMS in January 2016 (447 reports) (the FAD commenced on 1 

January 2016) to July 2018 (2,403 reports).60  The data shows that the number of 

scams delivered by SMS and reported to Scamwatch has increased year on year.  

                                                      
58 The ACMA Communications Report 2016/17, page 121, states that “Complaints are an expression of dissatisfaction made to the 
ACMA about unsolicited emails or SMS while reports are an advice of spam activity directed to the ACMA’s anti-spam databases. 
Reports are not actioned individually but help the ACMA in its antispam activities.” 
59 Frontier Economics, The Costs of Including SMS Termination in the MTAS Declaration, 21 September 2018, page 6. 
60 Data collected from ACCC Scamwatch website. See https://www.scamwatch.gov.au/about-scamwatch/scam-statistics.  

https://www.scamwatch.gov.au/about-scamwatch/scam-statistics
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Figure 4: ACCC Scamwatch Complaints 

 

The inescapable conclusion of the data is an increase in the amount of spam and 

scam messages delivered by SMS since the ACCC’s decision to declare SMS.  SMS is 

seen by consumers as a trusted communication.  If consumers are inundated with 

increasing volumes of spam, and MNOs are not allowed to police spam entering their 

networks, SMS will no longer be seen by consumers as a secure and trusted 

communication medium over time. 

Measures to filter SMS spam are limited 

The problem of spam and scams is known to the ACCC.  In the 2014 Decision, the 

ACCC was of the view that there are already a number of ways to manage and deter 

the sending of spam SMS.  The ACCC considered that the majority of A2P service 

providers and SMS aggregators have strict spam policies and procedures that they 

use to monitor and discourage the sending of spam SMS using their services.61  It is 

obvious that these have not worked as well as the ACCC had hoped given the data 

available today.  

Regardless of whether those mechanisms are effective (and in VHA’s view the impact 

of the mechanisms referred to by the ACCC are overstated), ACMA and ACCC 

Scamwatch data shows a marked increase in the number of SMS complaints and 

reports following the commencement of the FAD on 1 January 2016.  The increase in 

spam compared to the trend pre-declaration suggests that there is a clear nexus 

between the increase in spam and the ACCC’s decision to regulate SMS termination.   

In the 2014 Decision, the ACCC’s view was that MNOs are also able to monitor 

whether spam SMS are being sent over their network, and are able to block such 

traffic.62  However, an MNO’s ability to effectively block spam is limited: 

 A2P traffic is more likely to contain spam SMS compared to P2P traffic.  

Some access seekers’ SMS traffic is made up of almost entirely A2P SMS 

traffic. 

                                                      
61 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 58. 
62 ACCC, Domestic Mobile Terminating Access Declaration Inquiry ACCC Final Decision, June 2014, page 58. 
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 An access provider cannot stop “white listed” access seekers from sending 

spam (whether knowingly or otherwise) into the access provider’s network due 

to the access obligations created by declaration.   

 Once the traffic is on an access provider’s network, there is no efficient 

mechanism for filtering and identifying spam.  Due to privacy rights, access 

providers have little to no ability to look into the content of the SMS messages 

without user permission and therefore have no effective way to filter through 

the high volume of A2P traffic that an access seeker(s) may send onto the 

access provider’s network.   

 While MNOs have firewalls to stop spam from entering their network in the 

first place, those firewalls have no utility with respect to access seeker traffic 

because they are white listed.   

The measures available to an MNO to identify and block SMS spam are limited, and 

the incentives on A2P providers to prevent spam may be distorted.  As the data shows, 

the ACCC’s reliance on filters in limited the detriments from declaration was 

misplaced.  

In conclusion: 

 Declaration of SMS termination has not encouraged the efficient use of 

infrastructure. 

 End-users should not have to rely on MNOs, SMS aggregators and A2P service 

providers putting in place filters and enforcing spam policies to address the 

externalities created by the declaration of SMS termination.  

 The re-declaration of SMS termination will only exacerbate the externalities 

identified in the report prepared by Frontier Economics and lead to the 

continued inefficient use of infrastructure. 

For the above reasons, in VHA’s view the continued declaration of SMS termination 

would not encourage the economically efficient use of infrastructure and accordingly 

would not be in the LTIE. 

(d)  Regulatory trend away from declaration of SMS  

VHA considers that there is a clear global trend away from regulation of SMS 

termination. Currently, no EU country regulates SMS termination rates.  For example, 

Poland decided to withdraw ex-ante regulation of SMS termination in August 2016 

because the SMS market was found to be competitive.63  Indeed, the market for SMS 

termination remains outside the European Commission’s list of markets susceptible to 

ex-ante regulation, so it is unlikely that there will be a large-scale increase in regulation 

across the EU in the coming years.64 

                                                      
63 Ovum, Report: The Global Regulation of Mobile Termination Rates in 2017, page 3.  
64 Ovum, Report: The Global Regulation of Mobile Termination Rates in 2017, page 3. 
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By way of background, the regulation of SMS termination rates has been lifted in the 

following countries: 

 France:  In January 2015 the French regulator, the Autorite de Regulation des 

Communications Electroniques et des Postes (ARCEP), removed the 

obligations on all MNOs to provide access to SMS termination in a non-

discriminatory and transparent manner, cost accounting and price controls.  

Instead of regulating SMS termination, the regulator put the market “under 

supervision”.  ARCEP will continue to monitor areas like the interaction 

between SMS and new internet services, the way businesses employ SMS and 

“push” SMS, and whether operators provide competitive products that 

include unlimited, or virtually unlimited, SMS;65 

 Denmark:  In August 2015, the Danish Business Authority (DBA) conducted 

its latest review of the SMS termination market and found that no operator 

had substantial market power according to the test adopted by the DBA.  

From January 2016, the DBA therefore removed all obligations from the six 

operators that were deemed to have substantial market power in the previous 

review of November 2012 and now it no longer regulates SMS termination;66 

and 

 Poland: In August 2016, the Polish regulator, the Office of Electronic 

Communications (UKE), conducted its most recent market review of the SMS 

termination market.  The UKE concluded that as a result of the growing 

importance of OTT messaging services, reduction of data transmission prices 

and widespread availability of smartphones, the SMS market was 

characterised by effective competitive pressure.67 Therefore, further 

regulation had become unfounded.  All regulatory obligations previously 

imposed on MNOs were therefore withdrawn.68 

This shows that since around 2016 there has been a clear EU departure from the 

regulation of SMS termination, with particular weight given by regulatory authorities to 

the presence of OTT messaging services and other new services.  In VHA’s view, the 

features and characteristics of the Australian telecommunications sector are 

consistent with those of the EU and hence similarly justify the non-declaration of SMS 

termination.  Accordingly, a decision in Australia not to declare SMS termination 

would align with European regulatory trends, where a number of countries no longer 

declare SMS termination. 

                                                      
65 Ovum, Report: The Global Regulation of Mobile Termination Rates in 2017, page 32-33. See also ARCEP, “SMS Termination Rates: 
ARCEP places SMS termination markets under supervisions”, web page, link.  
66 See European Commission, Commission Decision concerning Case DK/2015/1751: Wholesale SMS termination on individual 
mobile networks in Denmark, 16 Jul y 2015; See also https://danishbusinessauthority.dk/lraic-mobile.  
67 See UKE, Office of Electronic Communications, No More Regulation of Text Messages, web page, link. 
68 See UKE, Office of Electronic Communications, No More Regulation of Text Messages, web page, link. 

https://archives.arcep.fr/index.php?id=8571&no_cache=1&L=1&tx_gsactualite_pi1%5Buid%5D=1728&tx_gsactualite_pi1%5Bannee%5D=0&tx_gsactualite_pi1%5Btheme%5D=0&tx_gsactualite_pi1%5Bmotscle%5D=sms%20call%20termination&tx_gsactualite_pi1%5BbackID%5D=2122&cHash=343d33f2a5728b27819cfd80747abb1d
https://danishbusinessauthority.dk/lraic-mobile
http://en.archiwum.uke.gov.pl/no-more-regulation-of-text-messages-21462
http://en.archiwum.uke.gov.pl/no-more-regulation-of-text-messages-21462
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3. Voice termination services 

(a) Declaration of voice termination services remains 
relevant 

Notwithstanding changes to the mobile market since the 2014 Decision, VHA 

supports the continued declaration of MTAS for voice calls that originate inside 

Australia and considers this would continue to be in the LTIE. 

The ACCC has historically considered that each MNO’s mobile network is a separate 

wholesale market for voice termination services because, on the supply side, there are 

no substitutes for these services in the event that an MNO refuses to provide access.  

Historically, the MTAS for voice has been seen as a bottleneck to any-to-any 

connectivity for mobile network end-users.  The MTAS has therefore been regulated to 

ensure that termination rates are not a barrier to competition and end-users on 

different networks can call each other.  For these reasons, VHA agrees that declaration 

of the MTAS for voice calls remains in the LTIE where those calls originate inside 

Australia. 

While VHA agrees with the continued declaration of MTAS for voice calls, VHA’s view is 

that this must be coupled with appropriate pricing principles in order to continue to 

promote competition in the retail market for mobile services.  VHA understands the 

issue of pricing terms will be considered in a separate MTAS access determination 

inquiry, which will examine whether to extend, vary, or revoke the final access 

determination (FAD) for the MTAS, currently due to expire on 30 June 2019.  VHA 

intends to make further submissions to the ACCC regarding appropriate pricing 

principles for the purposes of the FAD inquiry. 

 (b) Voice calls originating outside of Australia 

As the ACCC is aware, the current Service Description provides that “the domestic 
mobile terminating access service is an access service for the carriage of voice calls 
and short message service (SMS) messages from a point of interconnection, or 
potential point of interconnection, to a B-Party directly connected to the access 
provider’s digital mobile network.”    

VHA notes that complications arise where the MTAS is supplied by an Australian MNO 

in relation to voice calls that originate from outside Australia.  On the face of the 

Service Description, there is nothing specifying that the MTAS is limited to calls 

originating in Australia.  The Service Description is agnostic as to the source of the 

call. 

The complications are as follows: 

(a) Section 152AR of the CCA only requires an Australian MNO to supply the 

MTAS to a ‘service provider’.  In many instances, a foreign carrier will not be a 

‘carriage service provider’.  Accordingly, the foreign carrier should not be 

entitled to the benefit of the MTAS declared service.  However, if that foreign 

carrier did happen to supply some services in Australia, it would benefit from 
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Part XIC.  This creates an arbitrary distinction.  Foreign carriers that do not 

supply in Australia fall outside Part XIC, while foreign carriers that do supply in 

Australia fall inside. 

(b) If a foreign carrier falls outside the Part XIC regime, it has the ability to enter 

into a transit arrangement with a local Australian carrier (that does have 

access to regulated MTAS rates) in order to transit the call through that local 

Australian carrier’s interconnection arrangement in order to access the 

regulated rates.  By doing so, the foreign carrier can bypass any need to have 

a direct interconnection agreement with any Australian MNO that seeks to 

charge a rate higher than the MTAS rate, and instead use a transit 

arrangement to obtain access to that rate. 

(c) As identified below, the ability of foreign carriers to obtain access to the MTAS 

rates either directly (if they are a carrier or carriage service provider) or 

indirectly (via transit arrangements) creates a significant asymmetry of 

bargaining power in favour of foreign carriers to the disadvantage of local 

Australian operators.  VHA considers that this is not in the LTIE and hence the 

ACCC needs to clarify this matter. 

[c-i-c]69 

From a legal perspective, VHA makes the following key points: 

(a) The relevant downstream retail market for a call terminated into Australia is a 

retail market that is located outside Australia (namely the foreign market in 

which the end-to-end call is supplied). 

(b) The first limb of the LTIE test refers to the objective of promoting competition 

in markets for listed services.   The meaning of ‘market’ is defined in section 

4E of the CCA as a ‘market in Australia’.  Therefore a foreign retail market is 

not a relevant market for the ACCC’s consideration of promoting competition 

when applying the LTIE test. 

(c) It similarly follows that the ‘long term interests of end users’ that are intended 

to be promoted by Part XIC are the interests of end users located in Australia, 

not located in other jurisdictions. 

VHA considers that it would be in the LTIE to expressly exclude foreign-originated calls 

from the MTAS, so that the MTAS only applies to voice calls that originate in Australia.  

In this respect, VHA notes the following key points: 

(a) A relevant market for the purposes of the application of the LTIE test is the 

Australian retail market for the supply of international outbound calls from 

Australian mobiles to foreign destinations (i.e., Australian retail international 

direct dialling (IDD) services). 

(b) It would promote competition in that retail IDD market if Australian mobile 

operators were able to negotiate lower rates for international call termination, 

resulting in Australian consumers paying less for IDD calls. 

                                                      
69 [c-i-c] 
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(c) For the reasons set out below, this would be possible if the Service 

Declaration were amended so that foreign carriers do not automatically get 

access to regulated Australian rates, whether directly or through transit 

arrangements. 

VHA sets out below further detail regarding the manner in which a narrowing of the 

scope of the Service Description to only cover voice calls originating in Australia would 

enable Australian mobile operators to negotiate lower rates for mobile call 

termination into foreign jurisdictions. 

As the ACCC will appreciate, the application of Part XIC leads to an outcome where 

the cost to an overseas MNO for terminating inbound international calls onto VHA’s 

network (whether directly or under a transit arrangement) may be at a much lower rate 

than the cost to Australian MNOs of sending outbound international calls to 

jurisdictions which do not regulate the MTAS for internationally originated voice calls, 

e.g. many European countries. The consequence is a negative balance of payments or 

outflow of funds from Australia to other countries. 

The ACCC should amend the Service Description to exclude the termination of voice 

calls that originate from locations outside Australia from the MTAS.  Specifically: 

(a) A principle of reciprocity should apply regarding foreign carriers’ potential 

access to Australian regulated mobile termination rates via transit 

arrangements.  In the absence of this principle, Australian MNOs have less 

practical ability to negotiate lower call termination rates into foreign 

destinations. 

(b) A principle of reciprocity would promote the LTIE as it would enable Australian 

mobile consumers to receive lower call charges in relation to outbound 

international calls by reducing the wholesale termination costs of those calls. 

(c) The principle of reciprocity can be implemented via the introduction of origin 

based commercial charging.  Such charging will ensure that Australian MNOs 

are not placed in a disadvantageous and asymmetric bargaining position 

where foreign carriers can negotiate inter-carrier agreements with Australian 

MNOs to get access to Australian regulated MTAS rates, but Australian MNOs 

have less bargaining power to negotiate agreements with a foreign MNO for 

reciprocal rates because the foreign jurisdiction does not regulate rates for 

calls which originate from overseas. 

(d) VHA proposes that voice calls which originate from within Australia would 

continue to be charged at the regulated MTAS rate (subject to any final access 

determination).  It is only calls that originate from outside Australia that 

would be excluded from the Service Description and hence would not be 

entitled to the MTAS regulated rate. 

This issue is particularly acute given the introduction of origin based charging in 

Europe in 2017, which resulted in the imposition of retail and wholesale price caps on 

mobile roaming calls between countries in the European Economic Area (EEA). MNOs 

in an EEA member state must treat retail calls originating in another EEA member 

state in the same way as domestically originated mobile calls, with limited 
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exceptions.70 However, the European Union (EU) roaming regulations only regulate 

prices while the user is roaming and therefore the prices of calls when calling from 

another country remain unregulated within the EU.  This means that when VHA 

terminates a call in Europe it pays a commercial rate, yet the European MNO pays a 

lower rate that is tied to the MTAS regulated rate. 

There are two key benefits to the narrowing of the Service Description so that voice 

calls that originate outside Australia are not subject to the MTAS: 

 By expressly excluding voice calls originating from outside Australia from the 

Service Description, the ACCC would afford Australian MNOs an opportunity 

to charge operators in other countries reciprocal or commercial termination 

rates which are not artificially tied to an expansive Service Description which 

is intended to apply to “domestic” voice calls. 

 Australia would move to an ‘origin based charging’ model to match that of 

other countries, thereby providing Australian MNOs with greater bargaining 

power and achieving parity with jurisdictions that do not have similar 

regulations to Australia.  In doing so, Australian MNOs will have an enhanced 

ability to negotiate commercial arrangements for international calls that 

would ultimately benefit Australians. A normalised commercial relationship 

between Australian MNOs and overseas MNOs would lead to better consumer 

outcomes because Australian MNOs would have increased bargaining power 

to negotiate for lower outbound rates, by being able to discount Australian 

rates. The current position is that MNOs have no ability to offer reciprocal 

discounts because of the expansive definition of the MTAS Service 

Description. 

The LTIE includes lower prices.71  Allowing MNOs to negotiate cheaper international 

outbound calls would lead to cheaper international outbound calls for Australian end-

users and accordingly meets the object of Part XIC. 

For the reasons set out above, VHA considers it appropriate to expressly exclude 

termination of internationally originating voice calls from the Service Description. 

4. Duration of declaration 

The duration of the MTAS declaration for voice calls which originate inside Australia 

should be a period of 5 years.  A 5 year declaration period will provide a degree of 

certainty for VHA to undertake investments and enter into longer term agreements. 

5. Conclusions 

For the reasons outlined in these submissions, VHA considers it would be in the LTIE 

for the ACCC to: (a) not to re-declare SMS termination; and (b) amend the Service 

                                                      
70 See European Union, Roaming in the EU, webpage, see link.  
71  ACCC, A guideline to the declaration provisions for telecommunications services under Part XIC of the Competition and Consumer 
Act 2010, August 2016, page 28, citing by the Australian Competition Tribunal’s decision in Re Seven Network (No 4) [2004] ACompT 

11 at [120]. 

https://europa.eu/youreurope/citizens/consumers/internet-telecoms/mobile-roaming-costs/index_en.htm.
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Description to exclude the termination of voice calls that originate from locations 

outside Australia from the MTAS. 

We are happy to discuss any aspect of this submission. 

Yours faithfully 

Vodafone Hutchison Australia Pty Limited 
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