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1 Introduction 

Vodafone Hutchison Australia (VHA) welcomes the opportunity to provide a submission to the ACCC in 

response to its Domestic Transmission Capacity Service (DTCS) Final Access Determination (FAD) Inquiry 

Consultation Paper. 

To ensure that Australia can take advantage of the benefits 5G will bring to consumers, industry, and the 

economy it is critical that non-vertically integrated mobile network operators (MNOs) have access to 

efficient and competitively priced transmission services. This will enable effective competition in 

downstream markets where those access seekers are at risk of being put at a competitive disadvantage 

by vertically integrated operators with control over bottleneck infrastructure.  It is critical that the ACCC 

adopts a dynamic approach which ensures regulation remains relevant over time given the rapid changes 

in the market for transmission services.  

The 2016 DTCS FAD was a turning point in transmission regulation. The ACCC’s adoption of a statistical 

methodology to benchmark domestic pricing on competitive routes and apply this pricing to non-

competitive routes led to the average regulated prices for long distance, high capacity services (100 

Mbps) declining by 76 percent in metro areas and 78 percent in regional areas. The 2016 DTCS FAD 

facilitated an environment where access seekers could obtain transmission services at fair prices to aid in 

the expansion of telecommunications networks around the country. Yet, despite these changes, there 

remains issues in accessing the DTCS on the regulated pricing set out in the 2016 DTCS FAD. 

VHA has found it challenging to procure the DTCS on reasonable terms. [c-i-c begins]   

 

 

[c-i-c ends] Access providers should not be permitted to 

create products that mix regulated and non-regulated services via menu pricing and bundle these with 

conditions that fetter access seekers’ rights to access a product on the regulated terms. The regulatory 

settings must ensure that access seekers are permitted to acquire multiple transmission products from 

access providers otherwise the regulation of the bottleneck DTCS will be fatally undermined.  

The non-price terms and conditions (NPTCs) are critical to improving the effectiveness of the DTCS FAD. 

It is in the long-term interest of end-users (LTIE) for access seekers to acquire declared services on fair 

contract terms. The NPTCs, in conjunction with the regulated price for a declared service must reflect a 

“reasonable deal” for access seekers and should reflect the NPTCs typically observed in competitive 

markets. 
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2 Regulatory pricing for the DTCS 

2.1 Options for setting regulatory prices 

VHA supports the use of domestic benchmarking for setting prices for DTCS services over the next 

regulatory period. Domestic benchmarking has been used in the past two regulatory periods.  

The ACCC previously considered domestic benchmarking to be appropriate because: 

• there were a sufficient number of routes or areas within Australia which were competitive; 

• the competitive prices on those routes could be used to benchmark prices that were applicable 

to uncompetitive routes; and  

• prices on competitive routes could be considered to reflect the costs of supplying efficient 

services.  

The ACCC ought to re-examine whether these premises remain valid for each of the domestic 

benchmarking methodologies it is contemplating. 

A cost-based modelling approach is generally not appropriate for pricing the DTCS (though it may be 

suitable for individual routes with distinct features – for example, routes to/from Tasmania). VHA concurs 

with the ACCC that developing a cost-based model would be challenging given there are thousands of 

different transmission services that vary according to capacity, distance, quality of service and demand 

across various route categories. In addition, many of the access providers for the DTCS are vertically 

integrated and the development of a cost-based model would need to factor the access provider’s use of 

its own infrastructure as well as the historic use of the asset (i.e., depreciation). In such circumstances, a 

cost-based model will be costly and time-consuming to develop and, even after this effort, its output 

would be highly prone to error.  

Instead, the ACCC ought to harness the detailed review of domestic benchmarking it undertook in 2016 

to set prices for the next regulatory period. The ACCC's DTCS FAD Inquiry Consultation Paper 

contemplates three options for setting regulatory prices using domestic benchmarking: 

1. Developing a new regression model from a new dataset. 

2. Adjusting the current regression model with a new or updated dataset. 

3. Applying an adjustment factor (discount) to prices generated by the current model. 

VHA has three significant concerns about domestic benchmarking approaches that require the ACCC to 

develop a new regression model from a new dataset (option 1) or adjust the current regression model 

with a new or updated dataset (option 2): 
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[c-i-c begins]  

•  

•  

•  

 [c-i-c ends]  

VHA has two further pragmatic concerns with respect to methodology options 1 and 2 for domestic 

benchmarking. 

• Regulatory instability: both options create significant regulatory uncertainty for transmission 

pricing on individual routes. While a new regression model or updated regression model could 

lead to prices that are the same or lower in aggregate, changes in parameters could lead to 

pricing for individual services being significantly higher or lower than set out in the 2016 DTCS 

FAD. Such “modelling” changes might reflect sound statistical methodologies however they 

might not be consistent with providing a stable regulatory environment. Any method adopted by 

the ACCC should avoid arbitrary price changes to individual routes.  

• Participation cost and delays to regulatory decisions: options 1 and 2 impose significant 

costs on the ACCC and stakeholders seeking to participate in the DTCS review. Given changes in 

the transmission market, VHA does not believe the cost and complexity of options 1 and 2 are 

warranted for the 2019 FAD process. [c-i-c begins]                                                                                                                        

 

[c-i-c ends] The complex statistical methodologies required in options 1 and 2 take considerable 

time to develop as confidentiality protocols are established, data is gathered, wrangled and 

explored and models are then generated before the experts undertake several iterations of 

review and refinement. The process is difficult and slow-moving for stakeholders, particularly due 

to the confidentiality arrangements and dependence on third-party experts. These problems 

were evident during the 2016 FAD where the ACCC made two extensions to the inquiry period 

prior to making its decision.  

Given the comprehensive development of the regression model that was undertaken as part of the 2016 

DTCS FAD inquiry, VHA considers that applying an adjustment factor (discount) to the prices generated 

by the current model (option 3) to reflect the changes in the transmission market since the previous FAD, 

is robust and provides regulatory stability, minimises regulatory costs, ensures the FAD can be made in a 

reasonable timeframe and meets the ACCC’s statutory criteria to promote the LTIE.   
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2.2 Price drivers 

Based on analysis of the leased line services procured by VHA, distance and capacity appear to remain 

important drivers for pricing the DTCS. VHA does not have evidence to indicate whether the route 

classification (i.e., inter-capital, metropolitan, regional and tail-end services) remains a relevant driver for 

pricing. [c-i-c begins]  

 

[c-i-c ends]  

VHA only acquires services with an Ethernet network interface. While not applicable to the services 

acquired by VHA, as a matter of principle the ACCC should remove the premium for legacy technology 

(i.e., SDH). To the extent SDH network interfaces remain in the market then the regulatory price should 

reflect the price of the most cost-efficient technology – i.e., Ethernet network interfaces. 

VHA does not currently acquire services that are less than 10 Mbps and, as such, it does not have any 

comment on whether the distinction for low capacity, short distance links is valid. 

2.3 Approach to pricing bandwidth categories 

2.3.1 Services less than 10 Mbps 

As mentioned, VHA does not acquire leased line services below 10 Mbps. It is not aware of any evidence 

to support the proposal that the differentiated pricing for low capacity short-distance services should be 

extended to the low-capacity services identified in the 2019 DTCS declaration. VHA suggests the ACCC 

undertake an empirical assessment to determine its approach to this issue. 

2.3.2 Services greater than 1Gbps 

VHA strongly urges the ACCC to set regulated prices for services up to 10 Gbps. The 2016 DTCS FAD 

creates significant ambiguity on the appropriate level of pricing for regulated transmission services 

above 1 Gbps. 

VHA’s demand for high capacity transmission services has grown significantly in recent years. VHA 

currently acquires a number of high capacity transmission services up to 2 Gbps. It expects its demand 

for high capacity services to increase with the rollout of 5G services.  

The reliance on commercial negotiations for high-capacity services may mean that access providers are 

slow to introduce these services compared to the lower capacity services covered by regulation. When 

commercial offers are made for high capacity services, it is difficult for access providers to determine 

whether the pricing is reasonable. [c-i-c begins]  
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 [c-i-c ends] The ACCC should take the prudent course of setting regulatory prices for services up to 

10 Gbps. 

2.4 Mobile Backhaul services 

VHA considers that the current DTCS pricing model accurately captures the two main costs drivers for 

providing mobile backhaul services – capacity and distance. As such, it does not consider it necessary for 

mobile backhaul services to be priced separately from other route types. While different costs may be 

incurred in extending an access provider’s network to mobile base stations, these incremental costs are 

overwhelmingly borne by the access seeker in the form of “special linkage” charges. These costs should 

not be incorporated into a separate pricing construct for mobile backhaul services as doing so could 

create the risk of double-counting.  

2.5 Additional Service Features 

The features added to the 2019 DTCS service description – online ordering and enhanced service 

monitoring – should be included in the price of the DTCS rather than considered “additional extras”. Both 

features represent cost-savings for access providers while providing negligible benefit to access seekers.  

Online ordering is likely to provide cost savings and efficiency improvements to access providers. It is 

reasonable to expect access providers who offer online ordering to provide a discount as in a competitive 

market such efficiency dividends would be passed through to consumers. From a demand-side 

perspective, VHA places no additional value on online ordering and does not believe online ordering 

warrants any premium – indeed, it expects online ordering would lead to a discount in pricing. If the ACCC 

does contemplate a premium, then access providers ought to be required to provide multiple methods 

for ordering so that access seekers do not need to bare unnecessary costs for so-called “value add” 

services they do not want to acquire. 

 

VHA does not consider there to be a reasonable basis to distinguish between normal service monitoring 

and “enhanced” service monitoring across access providers. Moreover, the supposed value of 

“enhanced” service monitoring lies in the ability for access providers to identify and rectify faults in a 

timely manner than they otherwise might, improving compliance with Service Level Agreements (SLAs) 

in contracts. Enhanced service monitoring adds little value to access seekers such as VHA as it already 

has systems in place to identify outages. VHA does not believe there is any justification for charging a 

premium for so-called “enhanced” service monitoring. 
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In previous submissions, VHA and other access seekers raised concerns about service providers adding 

features to DTCS in order to circumvent DTCS pricing. In light of these concerns, VHA supports the 

proposal that access providers should be required to itemise charges for service features provided in 

addition to the DTCS service description. As previously stated, access seekers should have the right to 

refuse discretionary features beyond the basic DTCS. 

2.6 Price changes over the next regulatory period 

VHA expects pricing to fall over the next five years. If the ACCC finds quantitative evidence of ongoing 

declines in DTCS pricing then it ought to consider the use of staged reductions over the regulatory period 

(e.g., a glide path). However, VHA does not support monitoring price movements over the regulatory 

period as it is likely to impose additional costs on both the ACCC and access providers. Moreover, such an 

approach could introduce incentives for access providers to game the timing of new commercial 

agreements to avoid a potential ‘correction’ in regulated pricing. In short, there are significant costs 

associated with price monitoring and limited evidence that it would provide any tangible benefits. 

2.7 Supplementary prices – Non-recurring charges 

Non-recurring charges do not warrant special treatment in determining FAD pricing. In VHA’s experience, 

access providers take different approaches to non-recurring charges. For instance, non-recurring charges 

such as connection charges might form part of a two-part tariff which reveals a different pricing structure 

but may not reveal a different underlying cost structure. Non-recurring charges should be included in the 

pricing analysis together with recurring charges (and equivalent annual cost derived in the case of multi-

year contracts if required for benchmarking). 

Connection charges should be abolished for all services. There is no reasonable basis for determining 

that connection charges should vary with the capacity of the service ordered. To the extent there are 

costs incurred by access providers to connect new services these costs are likely to be fixed irrespective 

of the capacity installed.  VHA does not support the retention of connection charges on one-year 

contracts and is strongly opposed to the introduction of connection charges on contracts of more than 

one year.  

3 Non-Price Terms and Conditions 

It is critical for the ACCC to conduct a thorough examination of the NPTCs.  

VHA is concerned by the difficulty it has in obtaining access to the DTCS at 2016 FAD pricing on 

regulated routes. We recognise the primacy given to commercial arrangements under the hierarchy 

however the ACCC should consider whether bundling of services and/or NPTCs are undermining its 

capacity to effectively regulate the DTCS.  Further, Telstra’s method of determining Special Linkage 

Charges (SLCs) and the general lack of transparency surrounding how these charges are calculated is 

another mechanism used to frustrate the effectiveness of the DTCS. The ACCC recognised in its 

statement of issues regarding Pacific National’s proposed acquisitions, that access providers have a 
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number of means by which to “frustrate” access seekers while not breaching their regulatory 

requirements. The NPTCs set out within the FAD were intended to prevent such conduct. It is not clear 

that they have achieved this objective.  

In VHA’s experience the targeted list of NPTCs have not been effective. The NPTCs do not address many 

important and contentious areas, instead they focus on areas that are often non-contentious in 

commercial arrangements. This is problematic due to the asymmetric bargaining and information power 

between the access provider and access seekers – an asymmetry that regulation of bottleneck 

infrastructure is intended to overcome. The ACCC must enhance the role and breadth of the NPTCs to 

create a level-playing field between access providers and access seekers. VHA proposes that the ACCC 

work with industry to develop a comprehensive list of NPTCs.  

If the ACCC decides to retain a targeted approach to NPTCs, the current list should be expanded to 

include contentious areas such as service levels, fault monitoring, report and management, standards of 

care, resiliency and testing and decommissioning equipment. A list of suggested NPTCs is set out in 

Appendix 1. 

VHA has also identified two specific NPTCs that could be improved: dispute resolution and SLCs. 

3.1 Creating a role for the ACCC in Disputes Resolution Processes 

The NPTCs should articulate a role for the ACCC in resolving disputes prior to the commencement of 

legal proceedings. The FAD should include a dispute resolution mechanism that provides recourse to the 

ACCC in the event that parties are unable to agree and an appropriate regulatory review clause.  

Access seekers of providers should have the right to refer a dispute to the ACCC for arbitration. The ACCC 

shall determine any dispute referred to it in this manner, according each party with procedural fairness 

and having regard to the matters set out in section 152BCA and the parties shall be bound by the terms 

of any such determination.   

The right for either party to refer disputes to the ACCC should arise only after the parties have attempted 

to resolve the dispute themselves through escalation within their respective companies. Any regulatory 

or legal right to refer a dispute to the ACCC should not be restricted by any contractual requirement to 

first exhaust a contractual dispute resolution mechanism requiring mediation or other mechanism 

beyond escalation. 

Alternative dispute resolution processes are often a faster more cost-effective method to resolve 

disputes then formal legal proceedings. A similar approach has been adapted to the resolution of 

disputes arising in connection with NBN Co.’s recently accepted Special Access Undertaking and 

consider it would be likewise in the LTIE to do so for the NPTCs in the DTCS FAD.  
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3.2 Special Linkage Charges 

The ACCC has previously acknowledged access seekers’ concerns regarding Telstra’s method of 

determining SLCs and the general lack of transparency surrounding how these charges are calculated. 

Access seekers are often required to pay for most, if not all, of the costs of installation, notwithstanding 

that the linkage is an investment in the infrastructure of the service provider which may be used to 

supply services to other access seekers and/or generate potential benefits for the access provider. Often 

these charges are incurred due to a lack of infrastructure, with the access seeker required to pay to 

upgrade the access provider’s network so that the order can be fulfilled. [c-i-c begins]  

 

 

 

 

 

 

 [c-i-c ends]   

 

Traditionally, transmission links to remote and difficult-to-service locations have had higher SLCs levied 

upon them. VHA recognises that providing transmission to these areas can be costly. [c-i-c begins]  

 

 

 

[c-i-c ends]   

VHA is concerned that the SLCs may not always be optimised to deliver cost-efficient solutions for access 

seekers. [c-i-c begins]  

 

[c-i-c ends] These concerns are amplified in the context of significant network extensions and upgrades 

that are subject to multiple SLCs.  
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[c-i-c begins] 

 

 

 

 

 

 

 

 [c-i-c ends] 

 

VHA is concerned by the practice of charging SLCs on a “time and materials” basis. Some of the materials 

installed via the SLC to deliver the DTCS are long-lived assets. Therefore, consistent with the treatment of 

assets in other regulatory contexts, the value of the asset should be recovered over the asset life (or at 

least the term of the contract). VHA recognises this would entail a further rate of return on the capital 

investment (i.e., the cost of capital) as well as a return of the capital (i.e., depreciation), which preserves 

the principal of Financial Capital Maintenance for the access provider, ensuring the capital expenditure 

involved in building the infrastructure is recovered over the life of the asset. 

4 Pricing of DTCS services to Tasmania 

The premium associated with the routes over the Bass Strait to Tasmania are arbitrary and should be 

reviewed by the ACCC. If the ACCC has detailed cost information on this route, VHA encourages it to 

remove links to Tasmania from the domestic benchmarking dataset and develop a cost-based pricing 

model using a regulatory asset base. If the ACCC does not have cost-based information on transmission 

links to Tasmania then it should remove the uplift for these services in the 2019 DTCS FAD. 


