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Today I have been invited to speak about competition law and the role of the ACCC in 

the Australian economy.  

 

 

By way of introduction, the Australian Competition and Consumer Commission 

(ACCC) is a statutory authority responsible for ensuring compliance with Parts IV, 

IVA, V and VA of the Trade Practices Act, for administering the Prices Surveillance 

Act and complimentary legislation. 

 

The ACCC is the only nationally operating agency dealing generally with competition 

matters. 

 

In fair trading and consumer protection its role complements that of State and 

Territory consumer affairs agencies, which administer the mirror legislation of their 

jurisdictions. 

 

The ACCC also has responsibilities under: 

• Broadcasting Services Act 1992 

• Telecommunications Act 1991 

• Australian Postal Corporation Act 1989 

 

The ACCC comprises a Chairperson, a Deputy Chairperson, and a number of full-

time Commissioners and part-time Associate Commissioners.  
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TRADE PRACTICES ACT 1974 

The objectives of the Trade Practices Act are to prevent anti-competitive conduct, 

thereby encouraging competition and efficiency in business, and resulting in a greater 

choice for consumers (and business when they are purchaser) in price, quality and 

service;  and to safeguard the position of consumers in their dealings with producers 

and sellers and business in its dealings with other business. 

Essentially the Act is divided into the following major parts: 

• Part IIIA which deals with access to essential facilities; 

• Part IV which deals with anti-competitive practices;  

• Part V which deals with unfair trading practices; 

• Part IVA which deals with unconscionable conduct relating to consumer 

transactions; 

• Part IVB which deals with unconscionable conduct relating to business 

transactions and mandatory industry codes of conduct; 

• Part VA which deals with the liability for defective goods; 

• Part X which deals with international liner cargo shipping; 

• Part XIB which deals with anti-competitive conduct in the telecommunications 

industry; and 
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•  Part XIC which sets up a telecommunications access regime. 

 

 

 

ACCESS TO ESSENTIAL FACILITIES 

The introduction of Part IIIA has been designed to pursue two main objectives. The 

primary objective is an economic one.  It aims to improve economic efficiency by 

introducing competitive forces into certain essential facilities which have been 

monopolised by one, or a very small number of owners in circumstances where 

access is required for persons to enable them to compete in upstream or downstream 

markets.  To be successful this will generally require regulation or other incentives to 

guard against monopoly pricing, artificial constraints on capacity and anti-competitive 

behaviour.  

 

The subsidiary objective is to establish light handed regulatory procedures.  Such 

procedures should be flexible enough to accommodate individual circumstances, not 

generate unnecessarily high administrative and compliance costs but be binding on 

service providers and users. 

 

To meet these objectives three separate administrative procedures were created in 

Part IIIA to establish access regimes.  First, the Part IIIA access regime provides for 

the declaration of the services provided by nationally significant infrastructure facilities 

and only applies to the services of facilities that would not be economically feasible to 

duplicate and where the access arrangements would be necessary to promote 
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effective competition in upstream or downstream markets.  The regime establishes 

the ACCC as the arbitrator of disputes over access to facilities which have been 

declared.  As an alternative to declaration and arbitration, the regime creates 

mechanisms to facilitate the provision of access undertakings by service providers 

and the creation of State and Territory access regimes.  

 

In simple terms, the declaration procedures for establishing an access regime will 

apply where the service is not already the subject of an effective State or Territory 

access regime or the subject of an access undertaking. 

 

The Commission currently has a role in facilitating access in the areas of 

telecommunications, electricity and gas.  I will discuss these roles later in further 

detail. 

 

PART IV OF THE TPA - ANTI-COMPETITIVE PRACTICES 

• There are two broad principles which underlie Part IV of the Act.  These principles 

are: 

• That any behaviour which has the purpose, or effect, of substantially lessening 

competition in a market should be prohibited; and 

• Such behaviour should be able to be authorised on the basis of the current 

authorisation tests, including the important test 'public benefit'. 

The main types of anti-competitive conduct which are prohibited include:  
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Price Fixing 

The Act prohibits agreements between competitors to fix, maintain or control prices.  

Such an agreement does not have to be in writing.  It could be just a “nod and a wink” 

understanding that could take place anywhere - in the pub, at an association meeting 

or a social occasion.  The important point is not how the agreement was made or 

even how effective it is but that competitors are determining their prices collectively 

and not individually. 

 

Examples of the Commission’s actions in this area include the cases against freight 

express and concrete companies, and, more recently, against Pacific Dunlop over 

foam used widely in Australian furniture.  Other successful investigations include WD 

& HO Wills, in relation to cigarettes in South Australia; Inghams and Steggles in 

chicken markets, also in South Australia; and North West Frozen Foods and others 

for fixing prices of frozen foods to restaurants, hotels and convenience outlets 

throughout Tasmania. 

 

A case currently before the court concerns Safeways, owned by Woolwoths, which is 

linked to the successful George Weston case.  George Weston applied pressure to a 

small business person selling bread next to Safeways to get it to put up its prices to 

match those of Safeways, harming both a small business competitor and consumers 

of bread. 

 

Price fixing agreements between competitors rarely have social benefits.  However, it 

is now possible to seek authorisation for price fixing agreements where the public 

would benefit.  For example, the ACCC has granted authorisation to the Australian 
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Medical Association for collective bargaining arrangements between doctors in rural 

South Australia and the South Australian Health Commission. 

 

Market Sharing 

The practice of market sharing - that is, competitors agreeing to divide the market so 

they do not compete against each other in certain geographic areas, or for certain 

customers - is illegal if the arrangement is likely to substantially lessen competition. 

Market sharing often goes hand in hand with price fixing.  The Commission has found 

businesses illegally sharing markets on a customer basis, product basis, geographic 

basis and revenue basis. 

 

The Commission recently instituted proceedings against Visy paper and the Amcor 

Printing Papers Group for an alleged market sharing agreement.  The ACCC is 

alleging that Amcor withdrew a competitive quote to acquire recyclable waste paper 

from a sheltered workshop in the Wollongong area as a result of an agreement 

between senior executives of both Amcor and Visy.  The Commission further alleges 

that Visy attempted to enter into a market sharing agreement with a Sydney waste 

collection company via the use of non-competition clauses inserted into draft 

agreements, the effect of which would prevent the waste collection company from 

collecting waste paper from Visy’s customers. 

 

There has been an increase in international cartel behaviour, i.e. firms located in 

different countries agreeing on prices or on who gets which customers.  This rise 

follows the lowering of trade barriers around the world.  The private sector often 
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reacts with agreements designed to offset the pro-competitive effects of trade 

liberalisation. 

 

 

Boycotts 

A supply agreement may not always stem from an agreement between the suppliers 

themselves.  It could be due to members of a trade union taking action to hinder or 

prevent a supplier dealing with a customer.  This is known as a secondary boycott 

and is prohibited if it leads to a substantial lessening of competition or causes 

substantial damage to the business of the customer.  The Commission is well known 

for its involvement in the MUA/Patrick Stevedoring dispute last year which resulted in 

substantial damage to Australian exports and small business. 

 

Misuse of Market Power 

A business that has a substantial degree of power in a market is prohibited from 

taking advantage of that power for the purpose of: 

• eliminating or substantially damaging a competitor; 

• preventing the entry of a person into any market; or 

• deterring or preventing a person from engaging in competitive conduct in any 

market. 

Whether or not a business is regarded as having a substantial degree of market 

power depends on the circumstances in each case.  The Court will take into account 

the extent to which the activities of the business in its market are constrained by the 

conduct of its competitors or potential competitors, or by the behaviour of those to 

whom it supplies or those who supply it. 
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Although there may be no direct evidence that the business used its market power for 

any proscribed purpose, the Court may infer the necessary purpose from its conduct, 

the conduct of other persons or businesses, or from other relevant circumstances.   

 

From 1973 until 1996 there were no “section 46” cases pursued by the Commission, 

but we have recently been involved in three.  One in Adelaide involves a major scrap 

metal company, Sims, which the Commission alleges sought to force a small scrap 

metal collector to make an agreement with it not to compete in acquiring scrap metal.  

The small competitor did not agree.  We allege Sims then paid extremely high prices 

to acquire the scrap metal which otherwise would have gone to the small player in 

order to eliminate it from the market, in breach of section 46. 

 

We have launched a case against Boral for predatory pricing well below costs aimed 

at driving anew entrant out of the concrete products market. 

 

We also litigated against the Bureau of Meteorology, not for any misleading or 

deceptive conduct as one might expect, but for monopolisation in trying to keep new 

competitors out of Australia.  These days any government involved in any form of 

business can expect the law to be applied to it. 

 

Exclusive Dealing 

The TPA prohibits anticompetitive exclusive dealing.  Broadly speaking, exclusive 

dealing involves one person who trades with another imposing restrictions on the 

other’s freedom to choose with whom, or in what, it deals.  It is, for example, 
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prohibited to supply goods or services on condition that the purchaser will not acquire 

goods or services from a competitor of the supplier or will not resupply to a particular 

person or class of persons.  One form of exclusive dealing prohibited by the Act is 

“third line forcing”, which involves the supply of goods or services on condition that 

the purchaser acquire goods or services from a particular third party.  Third line 

forcing is a per se offence under the Act. 

 

 

Resale Price Maintenance 

Suppliers, manufacturers and wholesalers are prohibited from specifying a minimum 

price below which goods or services may not be resold or advertised for resale.  A 

supplier may recommend a resale price for goods or resupply of services, provided 

that the document setting out the suggested price makes it clear that it is a 

recommended price only and that the supplier takes no action to influence the reseller 

not to sell or resupply below that price. 

 

The Commission continues to vigorously enforce the resale price maintenance 

provisions of the Act.  It obtained fines of $3.5m from Ampol for resale price 

maintenance and price fixing in a Melbourne suburb.  The George Weston/Safeways 

case previously mentioned involves resale price maintenance aspects.  The 

Commission also acted against Hugo Boss for pressuring a small retailer not to 

reduce its retail price and promote discounting of men’s clothing and for threatening to 

cut off supplies of Hugo Boss products if it did. 

 

Refusal to Supply 
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Small traders often complain to the Commission that wholesalers or distributors have 

refused to supply them with goods or services.  In most cases, the Act doesn’t force a 

supplier to supply goods or services to another business.  However, there are certain 

circumstances where refusal to supply is illegal under the Act.  For example, a refusal 

to supply may constitute a misuse of market power if it was done with the purpose of 

eliminating or substantially damaging a competitor, preventing entry to a market or 

deterring or preventing competitive conduct.  Other examples where a refusal to 

supply may be illegal include conduct in the context of: 

• A supplier engaging in illegal third line forcing when it offers goods or services on 

condition that the customer obtain particular goods or services from a third 

person; 

• Anti-competitive exclusive dealing, that is, limitations imposed by suppliers on 

resellers as to what can be sold and/or where, if these limitations substantially 

lessen competition; 

• Boycotts, that is, two or more competing suppliers agreeing to refuse or to limit 

supply to another business; & 

• Cutting of supply or threatening to cut off supplies because the reseller is 

discounting (resale price maintenance). 

 

 

 

Authorisation 

• Conduct that may substantially lessen competition under the Act may be granted 

authorisation under the Act, which is a mechanism that provides immunity from 
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legal proceedings for certain arrangements or conduct that may otherwise 

contravene the Act.  

Authorisation is granted on the grounds of prevailing public benefit.  The Commission 

must be satisfied that the arrangement results in a benefit to the public that outweighs 

any anti-competitive effect; or that the conduct results in such a net benefit to the 

public that the conduct should be allowed to occur.  Decisions made by the 

Commission in relation to authorisations can be appealed to the Australian 

Competition Tribunal. 

This process is a critical part of Australian law and is quite different to the laws of the 

US or Canada. 

 

ANTI-COMPETITIVE MERGERS 

I now intend to turn to a discussion of the merger and acquisition provisions of the 

Act, which are contained in Part IV and Part VII.  The Act provides the Commission 

with two tiers of regulation in relation to mergers and acquisitions.  The Commission 

has the role of enforcing s.50 of the Act.  This section prohibits acquisitions which 

would have the effect of substantially lessening competition in a substantial market in 

a State or in a Territory.  The Commission also has the ability to authorise mergers 

where they would be likely to result in such a benefit to the public that they should be 

allowed to take place. 

 

In the Commission’s experience, most mergers do not raise competition concerns and 

therefore do not raise problems under the Act.  The vast majority of mergers do not 

substantially lessen competition and are not challenged by the Commission.  For 
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example, in the 1996-97 financial year the Commission examined 202 merger matters 

and opposed only seven. 

 

The number of matters opposed is in effect the number of matters which the ACCC 

either opposed finally or which the parties agreed to modify or where the parties 

provided enforceable undertakings.   

• Only a small percentage of mergers brought to the ACCC’s attention raise 

significant competition concerns or are opposed by the ACCC. 

• The vast majority of matters considered by the ACCC are notified by the 

parties to the transaction themselves or other parties.  Hence, the ACCC has 

little direct control over the number of matters it examines over the course of a 

year. 

• Each year a number of merger proposals may not be proceeded with because 

the parties consider that they are likely to breach section 50.  However, many 

parties to acquisitions may see that their proposals do not pose concerns 

under the merger provisions of the Act and proceed without referring their 

proposals to the ACCC. 

• The bulk of matters not opposed by the ACCC are considered by way of an 

informal assessment process.  Many of these matters do not require extensive 

consideration and are assessed quickly. 

• The merger matters which require the greatest attention are the ones which 

are the most marginal.  In other words, where there is a significant element of 

doubt whether the proposal will be likely to substantially lessen competition, 

the ACCC will take time in deciding whether to oppose a proposed merger or 

acquisition. 
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• Matters where the ACCC has concerns are sometimes resolved with the 

provision of enforceable undertakings by the parties or agreement by the 

parties to amend their proposal to alleviate the ACCC’s concerns. 

• The ACCC is considering an increasing number of privatisation matters under 

the merger provisions of the Act.  In many cases involving individual asset 

sales, a number of bidding consortia require individual consideration. 

 

It is well recognised that mergers can yield significant benefits.  These might take the 

form of internal efficiencies such as economies of scale and scope, or transaction 

cost savings through vertical integration.  In a number of cases Australian industries 

may strive to reach a sufficient scale of operations, or “critical mass”, in order to 

compete effectively in international markets. 

 

While mergers and acquisitions can enhance the international competitiveness of an 

Australian industry they can, at the same time, threaten to reduce domestic 

competition.  When firms merge with the aim, for instance, of enhancing exports, 

there is the prospect that domestic prices may rise until they reach import parity.  A 

merged entity may use its market power to increase domestic prices and so subsidise 

its export price.  Ultimately, Australian consumers and industry may be forced to pay 

a higher price in order to underpin the merged entity’s export sales.  The concern that 

the merged entity may have greater scope to set prices above competitive levels is 

the rationale behind Commission investigations into such matters. 

 

Two recent merger proposals which caused the Commission some concern were 

those involving Coca Cola and Schweppes, and British American Tobacco and 
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Rothmans.  Both were global merger proposals which were simultaneously assessed 

by competition agencies throughout the world. 

 

The tobacco proposal revolved around British American Tobacco’s plans to merge 

globally with Rothmans International.  In Australia, the proposed merger would have 

given the merged group a 62% share of the Australian cigarettes market, and a 96% 

share of the premium cigarette segment.  The merged group would have controlled 

nearly all of the major Australian cigarette brands, including Benson & Hedges, 

Winfield, Holiday and Horizon.  Independently distributed imports account for only 

0.6%.  The ACCC formed the view that the merger was likely to result in a substantial 

lessening of competition in that market.  The ACCC’s view reflects its concern about 

the likely impact of the increase in market concentration and the merged group’s 

control of major Australian cigarette brands, in a market where import competition is 

negligible and barriers to new entry are substantial. 

 

Similarly, the proposed global acquisition of the Schweppes beverage brands by The 

Coca Cola Company was likely to breach the merger provisions of the Trade 

Practices Act.  The brands affected by the acquisition in Australia included Dr Pepper, 

Canada Dry and Schweppes branded beverages, including Schweppes mixers, its 

carbonated soft drinks such as lemonade and cola, and flavoured mineral waters.   

 

The ACCC conducted extensive market inquiries and concluded that there would be a 

substantial lessening of competition in the market for the production and wholesale 

supply of carbonated soft drinks in Australia.  The acquisition would have resulted in 

the addition of the pre-eminent Schweppes brand to Coke’s range of international and 
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national brands, and Coca-Cola Amatil’s regional brands.  The proposed acquisition 

would have seen Coke’s share of he carbonated soft drink market rise from 65% to 

75%.  The Commission found that there is competition between Coca Cola products 

and the various brands of Schweppes.  Besides the direct diminution of competition 

between Coca Cola and Schweppes, the merger would have created a business 

which would offer a very powerful portfolio of established brands.  This portfolio would 

have covered most parts of the market and threatened the capacity of the remaining 

and/or new participants to compete in supplying retailers.  Retailers in turn would 

have had reduced choice as to the source of supply.  The coke business has an 

extensive distribution system, with the large majority of Australia’s beverage vending 

machines and glass door refrigerators, and a network of exclusive accounts for the 

supply of post-mix.  The ACCC considered that no competitor, even with the national 

brands of Schweppes, could provide an effective constraint on the merged firm.    

Market inquiries indicated that the presence of the Schweppes brands in the market 

has been significant in constraining prices, maintaining service levels and generating 

innovation.  Schweppes provides significant competition to the Coke business across 

all channels of distribution.  With barriers to entry or expansion on a national scale in 

the relevant market being very high, the ACCC was concerned that the removal of the 

Schweppes international brands as a vigorous, effective and innovative competitor to 

the Coke business, would be likely to eliminate any real prospect of effective future 

competition, potentially giving the Coke business control of the carbonated soft drink 

market in Australia. 

 

It is important to note that not all mergers which initially raise competition concerns 

are knocked back by the ACCC.  In some cases, the parties are willing to offer court 
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enforceable undertakings, for example relating to divestiture of assets, in order to 

overcome the Commission’s concerns.   

 

An example of where this has occurred recently is with the Pirelli Cables acquisition of 

Metal Manufacturers Energy Cables Division.  The acquisition will result in two key 

domestic manufacturers controlling just over 80% of the Australian energy cables 

market.   The Commission made market inquiries into the possible effects of the 

proposed acquisition, and was concerned to discover the existence of an agreement 

between Metal Manufacturers and BICC (a UK based cable manufacturer which has 

extensive cable manufacturing facilities in the region), which effectively prevented 

BICC from competing in Australia.  These competition concerns were removed when 

Metal Manufacturers provided to the ACCC a court-enforceable undertaking that it 

would formally release BICC from the “no competition” provisions of the agreement, 

and that it would not enforce against BICC the no compete obligations arising from 

any other arrangements between the two companies.  The Commission was satisfied 

that the existence of the Pacific Dunlop Cables Group, together with a number of 

small manufacturers and importers, combined with the ability of BICC to compete in 

Australia, was likely to ensure that the merger does not result in a substantial 

lessening of competition. 

 

Authorisation can be considered where a merger or acquisition is likely to 

substantially lessen competition, yet the proposal appears to have redeeming 

features, such as producing efficiencies that assist an Australian industry to compete 

in overseas markets.  The Act specifically provides that a significant increase in the 

real value of exports and a significant substitution of domestic products for imported 
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goods must be regarded by the Commission as a public benefit for the purposes of 

determining applications for authorisation of mergers and acquisitions.  Further, all 

other matters that relate to the international competitiveness of any Australian 

industry must also be taken into account. 

 

Exposure of firms in the traded sector of the economy to the disciplines of 

international competition has reduced Commission concerns with mergers in that 

sector.  The Commission has not opposed a merger in a market where imports have 

had a sustained market share of 10% or greater and, as an indicative guide, is 

unlikely to do so.  The Commission’s focus has switched to mergers in the non-traded 

sector.  Regulation of mergers in the non-traded sector, particularly in service and 

infrastructure industries, is critically important to ensure firms in the traded sector 

have competitive input markets so as to be better placed to compete internationally.  

The costs associated with infrastructure based services, for example water, power 

and freight, constitute between 15 and 25% of the total costs of business within the 

agri-food industry.  By prioritising the promotion of competition in infrastructure 

industries the Commission can ensure, as far as possible, that input costs to 

exporters are minimised. 

 

PARTS IVA AND IVB - UNCONSCIONABLE CONDUCT IN CONSUMER AND 

BUSINESS TRANSACTIONS 

The unconscionable conduct provisions aim at providing protection for consumers 

and small business against exploitative business conduct. It will prohibit the stronger 

party exploiting its bargaining advantage to impose contractual terms, or engage in 
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conduct, that would be unconscionable in the context of the particular commercial 

relationship between the parties. 

 

The provisions provide guidance not only to the courts but also to business as to 

factors that business needs to take into account in its dealings with small business.  

Business will need to consider how to ensure it does not engage in unconscionable 

conduct - full disclosure of the terms of any transaction will be a good start. 

 

The Commission recently filed its first action under the new section 51AC of the Act, 

alleging that a landlord of a food plaza in Adelaide engaged  in unconscionable 

conduct towards one of its tenants.  The Commission alleges that the landlord of the 

food plaza acted unconscionably towards a tenant by: 

• increasing the rent contrary to the terms of the lease; 

• failing to act to protect the tenant’s rights under his lease; and 

• forcing the tenant to charge not less than a particular amount for certain food 

dishes while allowing his competitors to charge less for their food dishes. 

The Commission is seeking injunctions, declarations that the tenant has suffered loss 

or damage, findings of fact, and orders for the payment of damages.  A successful 

outcome in this case will show how the new law protects small business and that 

landlords must treat their tenants fairly. 

 

 

Mandatory Small Business Codes of Conduct 

The ACCC and industry is now entering into a new era.  The Mandatory code 

provision of the Trade Practices Act has been introduced and soon we will have real 
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live mandatory codes to deal with.  The ACCC’s modus operandi is to promote 

industry compliance with laws or codes and it does this by providing educational 

material and aids such as the new Australian Standard for Compliance Programs. 

 

The role of the Commission in enforcing codes of conduct is to send a clear signal to 

the market place that those who do not comply with the code, or observe the form 

and not the substance of the code, will not escape with impunity.  The ACCC’s aim 

will be total compliance with industry codes. 

 

The Commission’s preferred method of achieving compliance is education of the 

market but enforcement will be taken seriously when it is needed.  If a franchiser, for 

example, hasn’t produced appropriate compliance material then the Commission will 

be keen to ensure that they do this. 

 

 

PART V OF THE TRADE PRACTICES ACT - CONSUMER PROTECTION 

• Part V of the Act deals directly with the interests of consumers (and businesses 

which qualify as consumers in particular transactions).  It is a means of promoting 

fair competition by protecting consumers' rights, especially the right to full and 

accurate information when purchasing goods and services.  It provides an 

important safety net in markets where vigorous competition might tempt some 

businesses to cut corners to gain a competitive advantage - eg by making 

misleading claims about a product's value, quality, place of origin or impact on the 

environment.   For example, the ACCC was recently successful in its action 

against Pauls Limited in that the Federal Court in Darwin has temporarily ordered 

- 20 - 



Pauls to stop making claims that it provided “local” milk in its current Northern 

Territory advertising campaign.  The orders will remain in place until the trial of the 

matter.  The ACCC is seeking corrective advertising, permanent injunctions and 

refunds for consumers. 

• Part V of the Act contains a range of provisions aimed at protecting consumers 

and businesses that qualify as consumers by:  

- a general prohibition of misleading or deceptive conduct; 

- specific prohibitions for false or misleading representations - e.g: 

• false representations e.g. as to the attributes of thigh reducing 

cream; 

• bait advertising - offering goods or services at a particular price 

when, in fact, the corporation is not able to supply those goods or 

services at that price; 

 - Pyramid selling - where a person makes a payment to a corporation in relation 

 to the supply of goods or services to a consumer, or payment by a consumer 

 for goods or services. 

 

PENALTIES & THE IMPORTANCE OF COMPLIANCE 
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The question may be asked “why does the ACCC consider compliance with the Act to 

be so important?”.  We have been pushing a self-regulatory approach as the most 

cost-effective means of achieving the objectives of the Act.  For those who disagree 

with the objectives then think about the consequences of non-compliance as they can 

be extremely high.  1993 amendments to the Trade Practices Act raised maximum 



penalties for breach of the competition provisions in the Act to $10 million for 

companies and $500,000 for individuals.  In addition, penalties for offences against 

Part V (the fair trading and consumer protection provisions) now stand at $200,000 for 

companies and $40,000 for individuals.  I think there are few companies that could 

claim to call a fine in the order of $10 million an acceptable risk.  Consider also the 

personal liability that may attach to a trade practices breach.  It is ACCC policy to 

seek out where possible the individual most responsible for the illegal conduct and to 

sheet home liability to that individual. 

 

ENFORCEMENT PRIORITIES 

The Commission’s approach is to educate the market and promote dispute avoidance 

and resolution schemes where there is essentially a business versus business 

dispute.  However, where there is blatant disregard, or systematic breaches, of the 

Act then the Commission is willing to use its enforcement powers. 

 

The Commission is always keen to ensure that it chooses the right enforcement tool 

to achieve the Commission’s goals and objectives.  In making this decision, the 

Commission will take into account a series of factors, including the following: 

 

• Blatant disregard of the law; 

• Significant public detriment; 

• Educative or deterrent effect; 

• New market issues; & 

• The need to test the reach of the Act. 
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Aims of Enforcement Action 

In choosing the appropriate method for enforcing a particular section of the Act, the 

Commission will also need to take into account the aims of any enforcement action.  

The sorts of aims that the Commission would normally be concerned about include 

the following: 

 

• Stop the unlawful conduct; 

• Obtain compensation/restitution for the victim; 

• Undo the effects of the contravention; 

• Deterring/preventing unlawful conduct occurring/being repeated in future; & 

• Punishing the wrongdoer. 

 

REGULATORY ROLES 

I would like to conclude my paper by giving a brief run down of the ACCC’s regulatory 

roles and the way they can benefit consumers, including business consumers.   

 

The Commission has significant responsibilities in the telecommunications, energy 

and transport industries associated with the competition policy reforms that have 

taken place over the last few years.  Under these reforms the Commission has 

responsibilities which involve promotion of competition as well as regulatory roles. 

 

Telecommunications 
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The Commission’s involvement in telecommunications stems from the introduction of 

new legislation on July 1 1997, which brought the regulation of telecommunications in 

line with the more general regulatory provisions of the Trade Practices Act. As the 

main statutory body charged with the responsibility of enforcing the TPA, the ACCC 

has now become the principle regulator of telecommunications. Prior to this, 

telecommunications was subject to industry specific regulation (by Austel), whilst 

regulation of many other public utilities fell under the general provisions of the TPA.  It 

can be seen, therefore, that the legislative changes made in mid-1997 have had the 

effect of moving telecommunications away from industry specific regulation, and into 

the realm of more general competition law. 

 

The Commission has had a relatively short period of time (ie 20 months) in which it 

has been the primary regulator of this industry.  Already, however, the Commission 

has taken a number of major actions in its new regulatory role. The Commission is 

committed to vigorously administering the new telecommunications laws.  In this 

context, the Commission issued its first competition notice against Telstra on 28 May 

1998, and issued a further three in December last year.  These notices allege that 

Telstra had engaged in anticompetitive conduct in breach of the telecommunications 

provisions of the Act. The Commission’s decision to issue the competition notices 

should serve as a warning to Telstra, and others in the wider industry, that the ACCC 

will use to their full extent its special telecommunications powers where it believes 

that a carrier has been acting anti-competitively. 

 

Electricity 
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The reforms introduced, or being considered, in most States and Territories to 

facilitate competition in the electricity industry have involved the separation of 

integrated electricity authorities into independent bodies with responsibility for 

generation, transmission, distribution and retail.  A National electricity market (NEM) 

is also being developed (at least for the eastern States), for the wholesale trade of 

electricity. 

 

The reforms have also involved the separation of regulatory and commercial functions 

of the electricity authorities (generation and retail becoming part of the competitive 

market, while transmission and distribution ‘wires’ will be regulated).  The goal is 

freedom of choice of electricity supplier for all customers. 

 

Gas 

The Australian gas industry has been characterised by monopolies in production, 

transmission and distribution.  The majority of Australian population centres, including 

Sydney, Melbourne and Adelaide, are therefore subject to monopoly power in the 

supply of gas. The monopoly characteristics associated with the supply of gas in 

Australia are attributable to a combination of the following factors: 

 

• high capital sunk costs and risks associated with exploration and production; 

• the absence of gas-on-gas competition and transmission pipeline 

interconnections; 

• the lack of maturity of the Australian gas market; and 

• the prevalence of long-term supply contracts. 
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Transport 

The ACCC’s work in the Transport area primarily covers airports, rail and the 

waterfront sectors.  This note relates to the ACCC’s work on airports and rail. 

 

Airports 

Airports are coming under increasing scrutiny of the Australian Competition and 

Consumer Commission.   

 

The Government has put in place arrangements for economic regulation of the leased 

airports and has given the ACCC primary responsibility for implementing them.  The 

regime comprises a package of measures under the Airports Act, the Trade Practices 

Act and the Prices Surveillance Act.  The main measures are a price cap on 

aeronautical services and access arrangements.  The package also includes a 

number of complementary measures including formal monitoring, quality of service 

monitoring and a review of regulatory arrangements.  The Government has given the 

ACCC primary responsibility for the economic regulation of airports.  In doing so it has 

established a regulatory regime that gives the Commission a range of tools to assist it 

in its new regulatory role. 

 

An important element of the new measure is the price cap.  It ensures significant 

reductions in aeronautical charges over the next five years - 20 per cent or more at 

Melbourne, Brisbane and Perth airports and these airports reduced these charges in 

line with their price caps.   
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Access arrangements will be central to the regulatory arrangements to apply to the 

privatised airports.  They provide a framework in which airport operators and their 

customers are encouraged to negotiate directly and resolve terms and conditions of 

use of airport services. 

 

ACCC INTERNATIONAL ACTIVITY 

The distorting effects of anticompetitive practices can be minimised by cooperation 

and coordination between international competition authorities.  It also adds to 

general corporate governance systems in emerging economies.  Secondary benefits 

can also be gained from cooperation from a trade and competition policy perspective.  

Trade policy and competition policy both have the same fundamental objective of 

enhancing consumer welfare through more efficient allocation of resources, whether it 

be by lowering governmental barriers to trade or through promoting competition. 

 

In addition to this link between trade and competition, other important reasons why 

cooperation between competition agencies is both necessary and desirable include: 

 

• Firstly, given the globalisation of the economy, there are many competition 

problems which transcend national boundaries, for example: international cartels; 

export cartels; restrictive practices in fields which are international by nature, such 

as air or sea transport; mergers involving multinational corporations; or the abuse 

of a dominant position on international markets.  Further, various transactions may 

have occurred offshore even though they have an effect on domestic markets, for 

example, offshore mergers, or anticompetitive agreements between exporters.  

Competition authorities have a prime interest in cooperating to solve these 

problems to enhance the effective enforcement of domestic competition rules. 

 

• Secondly, enforcement of competition rules is based on having adequate and 

correct information to reach a view about whether unlawful conduct took place or 

whether the effects of an acquisition are anticompetitive.  In our global economy, 

often the necessary information is spread around the world, as is the conduct, 
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transaction and economic impact.  Further, it is common to find the information in 

the hands of another enforcement agency which has had prior dealings with the 

persons or firms involved. 

 

• Thirdly, firms which operate in several countries may be subject to differing national 

competition rules.  Procedures, time limits and the criteria for assessing the 

competition impact may vary considerably.  These differences can increase the 

costs faced by firms and increase the uncertainties, which may distort trade flows 

and international investment. 

• Fourthly, in some countries, actions against anticompetitive practices can be less 

rigorous than others and result in distortions.  In addition, anticompetitive practices 

tolerated in one country may result in reduced access opportunities to the market, 

even though foreign firms could provide additional competition which would be 

beneficial to the consumers of that country.  Developing countries in particular have 

an interest in ensuring effective controls on anticompetitive behaviour.  In the 

absence of appropriate domestic rules, these countries may be at risk of being 

subject to extraterritorial application of other countries’ competition laws, or being 

exposed to anticompetitive conduct by foreign firms. 
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 CONCLUSION 
In conclusion I would just like to say that effective competition is the key to efficiency 

and productivity in businesses, but there will also be exceptions to the competition 

model, hence the Australian law which allows for exceptions where there is 

countervailing public benefit.  Competition is a factor that encourages innovation, cost 

and production efficiency and enhanced consumer satisfaction by businesses striving 

to keep ahead of their competitors.  However, stiff competition also creates incentives 

for unethical traders to 'cut corners' to beat their rivals, and this is where the ACCC 

must step in.  Recent trends have shown that a culture of healthy and legal 

competition between businesses has developed in Australia since the introduction of 

the Trade Practices Act. 

 

However, in addition to its enforcement role, the ACCC sees itself playing an 

important part in developing and maintaining industry compliance and awareness of 

the Trade Practices Act.  There is increasing awareness by business of the need to 

educate staff to promote compliance.  The ACCC most certainly encourages this 

attitude of compliance and will continue in the future to assist in the process of 

deterrence of breaches of the Act.  The ACCC is certainly a firm believer in the age 

old cliche that "prevention is always better than cure". 
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