98.

99,

i other words, Oplus is slepping down a rung in the fadder of
investmant, and lfmiting the scope of iis compeatifion with Tslsira, 1 am
awarg of no other local ngtwork compelifor which duai sources in this
way. [ examineg the reasons why Qplus nay have adopled this policy,
one of which one of which [sic] is iikely (o be the price set by the ACCC
for Unconditionad Local Loop Service (ULLS) in Austrafia or ULLS.

Third, Telstra’s Undertaking price provides the expectation of financial capital
maintenance for Telstra’s and other facilities based competitors’ new
investments in CAN infrastructure. This expectation is important, because
Telstra’s network is in constant need of expansion, reinforcement and
refurbishment. As new customers come on to the CAN and existing customers
move from one location to another, for example, Telstra must change the
capacity in the network. To increase capacity, Telstra must dig trenches in
built-up areas, lay additional conduit and cable and reinstate the trenches
according to local council requirements. These costs would be similar, if not
the same, as those faced by a new entrant digging and reinstating the same
trenches, and laying the same cable. Over the course of a year, these
investments in the CAN are substantial. Telstra alone invested $629m dollars
of capital in the CAN in the 2006/07 financial year.* Without the expectation
of financial capital maintenance, there would be little incentive to make these
investments, The reality is that, while ULLS represented a small proportion of
total lines, Telstra faced only a small disincentive to invest in the CAN by low
ULLS prices ($12.30-516 per month). However, now that a substantial number
of Telstra’s lines are used to provide ULLS, the disincentive has increased
significantly. Hence, ULLS pricing that is below TSLRIC+ will, particutarly in the
near future, put pressure on Telstra to reduce its CAN investment below
efficient levels.

Fourth, with the correct incentives for facilities-based entry, a price properly
based on the TSLRIC+ of an efficient new entrant will provide other benefits of
competition - improvements in quality standards driven by facilities-based
competition and the development of new and innovative services by new
entrants. These outcomes cannot be achieved through regulation and
requlated pricing alone. [t is through actual entry or the credible threat of
entry, not regulation, that firms strive to improve service quality and develop
new and innovative services.

100. in contrast, pricing below the TSLRIC+ of an efficient new entrant will result,

inthe long-run, in a continued reliance on dectaration and requlation. While
theregulator might achieve prices below competitive market levels, by doing
so it will never provide the incentive for service providers to improve quality
standards or devetop new and innovative products. Two examples of this are
at the forefront of debate in the telecommunications industry. The first is
Telstra’s compact to deploy ADSL2+ infrastructure in areas outside a
competitive footprint only after Telstra had assurances from government that
services provided over that infrastructure would not be declared and subjected
to pricing that undermined Telstra’s financial capital maintenance.” The
second is the necessity for the Government to request proposals to
substantially rewrite legislation in a way that would prevent Telstra’s {and
other proponents’) expectations of financial capital maintenance being

* Telstra’s 2007 Annual Report, at page 44,
* Telstra (2008), Media Release: More high-speed broadband after Government removes roadblock, 6 February 2008,
http:/fwww.asx.com.aujasxfstatisticsfanrouncementSearch.do?method=searchByCodegissuerCode=tls&timeFrameSearchType
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undermined after investing in the replacement of Telstra's copper main
network with fibre (the National Broadband Network). While the
Government’s request for proposals also offered subsidies for extending the
investments into rural areas, the investments in Band 2 areas would likely
require no Government subsidy, just assurance that regulation could not be
used to undermine the proper return of and on the investment being made.

101, Furthermore, while accepting Telstra’s Undertaking means increasing ULLS
prices, access seekers will continue to make substantial returns on the
investments they have made in DSLAMs (Attachment 1 shows that Optus will
earn 46,75% or $157m per annum EBIT and iiNet will earn 40.62% or $74m per
annum EBIT). They will, more generally, continue to face incentives to invest
further in DSLAM infrastructure, where demand supports such investment.

102. Ultimately, on the ACCC's own repeated findings, as endorsed by the
Tribunal, a decision to accept Telstra’s Undertaking and to set ULLS prices on
the basis of the TSLRIC+ of an efficient new entrant is a decision to promote
new entry into the market, to facilitate enduring and effective facilities-based
competition, and to eventually eliminate the need for declaration of ULLS, A
decision to reject Telstra’s Undertaking is a decision to undermine continuing
investment in Tetstra’s network, to outright reject the goal of facilities based
competition and hence ensure the industry remains reliant on the regulation
of resale competition for as long as telecommunications services are required
by consumers.

103, The ACCC has, in its Draft Decision, chosen the latter, on the basis of:

- An incomplete review of the specific reasonableness criteria to
which the ACCCmust have regard; and,

- The ACCC's incorrect view that Telstra’s inputs into the TEA model
result in an overestimate of TSLRIC+.

104. The ACCC's review of the specific reasonableness criteria is discussed below.,
The inputs into the TEA model are discussed in the section that follows.

D.1  Promoting competition

105. tn determining whether something promotes competition, s152AB{4) requires
that the ACCC have regard to:

L the oxient fo which the thing will remove obstaclaes o and-users of
linted services gaining access o listed sarvices,

106. The price of ULLS can be a factor that determines whether some end users
face obstacles to gaining access to listed services. It is not a valid
interpretation of s152AB(4) to suggest that prices must be below TSLRIC+ or
more generally, that the section permits or encourages the setting of prices
below cost. Rather, as discussed below, the intention of s152AB(4) is to ensure
that end-users will not face obstacles that are greater than would otherwise
be present in a competitive market.**

¥ Telstra's Undertaking price is below the TSLRIC+ estimated using Telstra's inputs. This reflects that Telstra has been seeking a
$30 coramercial price and is consistent with Telstra’s previous paositions on ULLS pricing in Band 2 areas.
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107. First, the Explanatery Memorandum to the Trade Practices Amendment
(Telecommunications) Bill 1996 (“Explanatory Memorandum®} states, in the
context of declaration, that the access regime is not intended to apply where
competitive market conditions exist:*®

First, promoling compelifion in markels for carriage services or services
provided by rneans of carriage services (paragraph (2)(c)). It is not
intended that the access regime embodied in this Parl impose regufatad
access whaere exisiing market conditions already provide for the
compatitive supply of servicses. In considering whalther a thing will
promote compelition, consideration will nasd o be given lo the existing
lavels of compeltition in the markels fo which the thing relates,

108. This implies that the prices that would prevail for o service provided in a
competitive market should be regarded as presumptively reasonable, as that
service would, according to the Explanatory Memorandum, not warrant
requlation. Putin those terms, there can be no justification for relying on the
promotion of competition criterion to force prices (or obstacles to end-users
more generally) below the level that market conditions would otherwise
provide for were the supply of services competitive.

109. Second, pricing below the level of a new entrant’s cost will, in the long run,
unequivocally prevent any entry in the supply of ULLS because, as discussed
above, a strict prerequisite for entry is the expectation of financial capital
maintenance. Pricing below an efficient entrant’s cost will also reduce the
level of entry and competition by substitutable networks, which have proven
to be the primary source of competition for the incumbent’s fixed line CAN
based services in other parts of the world (e.g. cable networks in the United
States}. For example, potentiat new entrants wishing to supply breadband
and voice services over wireless CANs would be forced to compete against
ULLS priced below the cost of new ULLS network entry, Even if wireless based
entrants could remain competitive in the face of below cost competition
through differentiating their products, the corresponding level of new wireless
network entry would be below the level that would eventuate were ULLS
prices set at economic cost ~ a level that will also serve te promote efficient
ULLS network entry. The same impact will apply for other networks that are
substitutable with ULLS in Band 2 areas - Optus’ HFC network, TransACT’s
fibre network, mobile networks (owned by Hutchisen, Vodafone, Optus and
Tetstra) and others (see Attachment 4).

110. Preventing entry in the supply of ULLS and investment in substitutable
networks creates obstacles to end users gaining access to a range of choices
that they would otherwise have, resulting from the avaitability of alternative
networks and services delivered on those entrant networks. This would be
contrary to the particular intention of s152AB{4), which is set outin the
Exptanatory Memorandum:®’

Further, in considaring this objective, proposad s. 152A8(4) requires that
rogard must be had (but not be fimited o) the exlent to which the thing
will remove obstaclas [0 end-users Of carriage services or Sarvices
Lrovided by means of carriage services gaining access to those services
that particidar rogard ba hadd fo the

Iy this ERCI L HEA ity Intosrdiad

* Explanatery Memarandum to the Trade Practices Amendment (Telecommunications) Bill 1996, Division 1, Proposed Section
152A8
" Explanatery Memorandum to the Trade Fractices Amendment (Telecommunications) Bill 1996, Division 1, Proposed Section
152AB
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111. Therefore, if ULLS prices are currently below the TSLRIC+ of an efficient new

entrant, which is currently the case, then increasing prices closer to cost will
promote competition. This price increase is necessitated by a proper
interpretation of s152AB(4).

112. Furthermore, any attempt by the ACCC to deliberately price ULLS below the

TSLRIC+ of a new entrant in an attempt to increase the number of downstream
competitors (ULLS access seekers providing ADSL and voice service over
Telstra’s CAN) is futile and would have a long term debilitating effect on
competition. Such pricingwould only serve to distort the evolution of an
effectively competitive, facilities-based market for broadband and voice
services by propping up inefficient suppliers, thereby undermining otherwise
econemic investment and innovation. In any case, as discussed in Attachment
1, access seekers currently in the market will continue to earn substantial
margins at a Band 2 ULLS price of $30 and will not, therefore, exit the market,
Indeed, financial analysis of Optus and iiNet’s data shows that at a $30 ULLS
price in band 2, they will earn EBIT margins of 40.62% and 46.75%,
respectively, from services supplied using ULLS. Indeed, further entry will be
profitable.

113. Importantly, however, it is not the number of competitors that the ACCC

should give consideration to when assessing Telstra’s Undertaking against
this legislative objective, but the efficient outcomes that would prevail in an
effectively functioning competitive market. Indeed, it is the express obJective
of the Act to promote competition, not protect specific competitors.”® If prices
are set closer to the TSLRIC+ of a new entrant, the resultant outcomesin
downstream markets can be expected to be the same as that which would
have resulted had the process of competition in the supply of ULLS worked
effectively and if declaration had not been necessary.

114, The TEA model, as constructed and populated with Telstra's inputs, produces

costs equivalent to those an efficient new entrant would face. Prices set on
this basis would, on the reasoning repeatedly set out by the ACCC and the
Tribunal, promote (the process of) competition.

115. Inits discussion of this criterion in the Draft Decision, the ACCC relies on four

arguments to, in Telstra’s view incorrectly, conclude that Telstra’s
Undertaking does not promote competition.

. First, the ACCC states:™®

N

The ACCC gonsiders thal prices thal reflect officient forward-looking
casts of supply will bast promaote eifective compelition in the supply of
fixod-ing voico services and broadband/251, services in the pf“ 3m
environiment. . As noted proviously, the ACCT considers that Telsira's
application of the !f’:/\ miodal results in an estimated access prics fn;:?;"
doas not refloct ellicien z‘m: m‘m’l oking costs, Further, the ACCCs
prefiminary view s that the TEA model nelwork cost assumptions would

£ oL

rasull i an over-astimation of the cost of providing the ULLS. As 2

* Section 2 of the Act.
*? ACCC Draft Decision, at page 48
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consaguence the ACCC does not consider that the TEA Modsl is able o
support a conclusion that the Proposed Monthly Charge reflects the
afficient forward-fooking costs of providing the ULLS.

117. Telstra submits that the ACCC has erred in its assessment of the TEA model
and Telstra’s inputs into the TEA model (see section E). The TEA model does
calculate the efficient forward-looking costs of supplying ULLS. Therefore, the
ACCCisincorrect in concluding that Telstra’s Undertaking does not promote
competition.

118. Second, the ACCC argues:*°

the ACCC also considars that the 2008 Undertaking does not provide
certainly (o access saekars, pofentially alfecting thelr abillily to competa In
felecormmunications markets. In particutar, the ACCC notes that the 2008
Undertaking doos not inciude all the relavant costs in the monthly charge
such thal access seekers will nged to negotiate with Telstra on other
aspects of the monthly charge. The contfemporansous naiure of the
undertaking assessment also adds uncertainty to the regulatory
environiment as iHis unclear when, and i, all aspects of the inonthly
charge would come info cparation.

119. Telstra’s Undertaking encompasses all elements of the ULLS monthly
charge.” The costs associated with the monthly charge in Telstra’s
Undertaking are ULLS network costs and ULLS specific costs. Most attention to
Telstra’s Undertaking has been given to Telstra’s estimate of ULLS network
costs, since this, on its own, supports a $30 ULLS price. Given this, and for the
purpose of limiting the scope of debate around Telstra’s Undertaking, Telstra
is willing to accept the ACCC's $2.45 cost estimate for ULLS specific costs set
outin its 2008 ULLS pricing principles. It is not clear to Telstra what other costs
the ACCC might consider should be included and recovered from the monthly
charge for ULLS. As such, after acceptance of Telstra’s Undertaking, access
seekers will not have to negotiate with Telstra on other aspects of the
monthly charge and there are no other “aspects of the monthly charge” that
would come into operation subsequently. In any event, as noted below, even
were it the case that Telstra's Undertaking did not encompass all aspects of
the relevant charges, that would not in itself affect whether those elements it
did cover were in fact reasonable.

120. Third, the ACCC argues:®

Frurther, the ACCU notes the lack of indusiry operators with access fo ihe
fult version of the TEA maodal - insulficient axternal review of the full
arsfon of the TEA model doss not generale confidencs in the

ot

raasonablensss of the undartaking.

121. The ACCC's assertion is incorrect. As set out in section E.1, 18 individuals had
approval for, and 13 individuals had, full access to the TEA model and 29
individuals had access to the same version of the TEA model but with
simulated vendor prices and simulated network data. Additionally, ACCC staff
and ACCC consultants had access to the full version of the model,

“* ACCC Draft Decision, at page 48
® Excluding taxes.
“ ACCC Draft decision, at page 49

33
PUBLIC VERSION



122. Further, all ACCC staff and their consultants have had unfettered access to
the full version of the TEA model, with which to conduct their own enquiry
and analysis.

123, Fourth, the ACCC states:®

As roted praviously, the ACCC also considars the incomplele nature of
the underiaking (absence of key ferms and conditions in the undartaking)
may craate a degree of uncartainty amaongst marke! particioants although
this, of itsalf, is nol fikely to be detarminative of reasonablansss in most
CIreUmstances.

124. Telstra agrees with the ACCC that this is not determinative of the
reasonableness of Telstra’s Undertaking, for the reasons set out in section B.1
of Telstra's response to the ACCC's discussion paper.

D.2 Encouraging efficient investment in infrastructure

125. When assessing whether Telstra's Undertaking encourages efficient
investment in infrastructure, s152AB(6){<) requires the ACCC to have regard to:

The incentives for nvestmeant in:
(i} the infrastructure Dy which services are supplisd, and

(i any other infrastruciurs by which services ars, or ars likely o becoms
capable of being supplied.

126. This criterion should be interpreted with a forward-looking focus. That s,
that incentives should be maintained forinfrastructure suppliers to undertake
efficient investments in:

- The augmentation to and replacement of existing infrastructure;
- The addition of infrastructure to serve new customers; and

- New networks that are or likely to become capable of supplying
substitutable services.

127. Additionally, as stressed in section B above, consideration must be given to
the signal being sent to investors in other requlated or potentiatly regulated
services as to the consistency and predictability of the regulatory scheme,

128. Generally, efficient new investment is encouraged when investors expect
they will receive prices for output that recover the cost of their investment
{that is, they expect their financial capital to be maintained intact), Telstrais
no different from other competitors in this regard. 1tis discouraged from
investing in facilities when its expectation is that it will not be allowed to set
prices at compensatory levels,

129. Demand for Telstra's ongoing investment in the CAN is substantial. For
example, Telstra’s capital expenditure in the CAN was $629m in the 200607
financial year.” Figure 4 below illustrates Telstra’s capital expenditure in CAN

* ACCC Draft decision, at page 49
“ Telstra's 2007 Annual Report, at page 44
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ducts and pipes and CAN copper cables from 2000/2001 to 2006/07.° While
Telstra has continued to invest in CAN infrastructure, the adverse effect of
prices being below TSLRIC+ is evident from declining investment over time,

130. Much of the investment that does take place requires Telstra to incur costs
that are, by their very nature similar to those a new entrant would incur, That
is, Telstra must dig trenches, place conduit and haul cable through the
conduit ducts, and reinstate the affected area to a similar state as originally
encountered. Thus, regardless of Telstra’s historic or embedded costs (which
also required significant trenching and reinstatement), the cost to Telstra and
other existing facilities-based competitors of adding to and upgrading existing
networks is very similar to the costs that would be faced by a new entrant
undertaking the same work.

131. Thus, the ongoing incentives for investment in infrastructure will not be
maintained by prices that are less than the forward-looking costs that would
be faced by a new entrant building a network as measured by a properly
constructed TSLRIC+ model. Figure 4 shows the real consequence of pricing
below this level - reduced investment in infrastructure.

132. ULLS access seekers will also undertake efficient investments if they expect
their prices to recover the costs of their investments (that is, they expect their
financial capital to be maintained). As shown in Attachment 1, ULLS prices
based upon TSLRIC+ will afford access seekers the ability to continue to earn
substantial margins on their investments. Additionally, such prices will

% Other CAN investment was in, for example, radio equipment, fibre cables, and CAN multiplexing plant.
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encourage ULLS access seekers to efficiently become new entrants (as ULLS
prices will be based on the cost of new entry) in the supply of ULLS rather than
being forever an access seeker (that is, to build rather than buy}. This will
promote facilities-based competition, leading to a more sustainable and
effective form of competition than arbitrage based resale competition. Such
competition should be encouraged.®

133, If prices are set below the TSLRIC+ of an efficient new entrant, efficient

facitities-based investrnent will be stifled. This is the current outcome that the
Australian industry is experiencing, given the current level of ULLS prices,
which are extremely low and below cost.*

134. In its discussion of this criterion in the Draft Decision, the ACCC argues:*®

The ACCC considers that an access price that reflects aificiant, forward-
iooking costs best maet the objective of encouraging the cconomically
aificiant use of and investment in infrastructurs,

And

Fha ACCC's view s that where accass prices are based on cosls that are
riol the costs of a fully oplimised and efficient nedwork, (he resulfing
accass prices may not reflect the efficient costs of providing the service
and will not encourage appropriate build/buy decisions. On this hasis the
ACCC considers that the objective of promoting efficient invesimentl is
net achioved when costs of providing the ULLS are based on & network
whicii has not been fully optimised and does not use forward looking and
efficiont cost values.

As discussed above, the ACCC doeos not consider that the TEEA Model is
abla fo support a conclugion that the Froposed Monthly Charge reflacts
efficient forward-fooking costs of providing the ULLS.

135. Telstra submits that the ACCC has erred in its assessment of the TEA model

and Telstra inputs into the TEA model (see section E). The TEA model does
calculate the efficient forward-locking costs of supplying ULLS. Therefore, the
ACCCisincorrect in concluding that Telstra’s Undertaking does not encourage
efficient use of and investment in infrastructure.

136. Further, by reference to the term “fully optimised”, it appears that the ACCC

is creating a standard of optimisation in a cost model that the ACCC cannot or
will not define.” As Telstra understands it, the ACCC proposes that full
optimisation would involve trenching inputs being based on Telstra’s actual
incurred costs while other inputs should be based on forward-looking efficient
costs.” This is hardly “optimisation” in any conventional sense and in any
eventis unobtainable. No provider can benefit from the cost savings
associated with undertaking trenching work over many past decades while

“ See for example fan Bouckaert, Theon van Dijk, Frank Verboven “How does access regulation affect broadband penetration?”
19 December 2008 availabie at http:/fwww.voxeu.orgfindex phprg=nodef2715

Y See, for exarmple, Cave, Martin (2007), Applying the Ladder of Investment in Australia, 17 December 2007; Eisenach, J. A, (2008),
Evidence Relating to the ACCC’'s Draft Decision Denying Telstra's Exemption Application for the Optus HFC

Footprint, 13 Gctober 2008; Ergas, H. (2008), Wrong Number, Allen & Unwin, Sydney.

5 ACCC Draft Decision, at page 50-51

 Forinstance, in a letter dated 2 December 2008, Telstra requested that the ACCC “provide clarificationfexplanation regarding
which optimisaticns and efficiencies it would {ike included in the TEA medel design®. The ACCC responded in a letter dated 18
December 2008 by saying “...the ACCC does not consider that any further explanation/clarification of these issues would significantly
assist Telstra in respending to the Draft Decisien”.

" See, for example, section F.4,
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also benefiting from the cost savings associated with deploying the entire
network today using the latest technologies. As noted by the Tribunal and the
ACCC, in assessing the reasonableness of an undertaking, the ACCC must have
regard to the actual process by which operators compete and whether
outcomes are realisable in practice.” In this case, the ACCC has not had due
regard to these factors.

137. The ACCC also argues:™

The ACCC considers that accass prices should be set so as (o allow
maore efficient sources of supply o displace less efficiont sources of
suoply in degendsnt markets. At an inflated access price, avcess seekers
witl fook to build and not buy, whan it may be more efffclent fo buy.

138. This is inconsistent with the ACCC's view that trenching costs should be based
onh Telstra’s historic or embedded costs.” In effect, on the ACCC’s own
arguments, as set out above, efficient build/buy decisions are made when
investors face the forward looking costs of “buying” relative to the forward
looking costs of “building”. To that extent, if prices are based on the historic or
embedded cosis of trenching (and assuming these are below current costs),
then access seekers will never build their own infrastructure even when it is
more efficient for them to do so.

139. Put slightly differently, if prices are set below the costs that even a fully
efficient new builder would incur, then itis plain that any firm contemplating
entry, no matter how efficient it is, will not enter, as it will not expect to
recover its investment.

140. The ACCC also argues:™

The ACCU considers that a significant, unanticipated rate incroase may
also reduce the incentive for access seckers and polantial now enfrants
o make infrastructure-hased invastiment such as in DSLAMS.

141, ltis notable that, if the ACCC applies its current approach to pricing
(particularly its approach to depreciation), the network cost component of
ULLS prices witl increase from their current levels to almost $70 (as shown in
section D from paragraph 90). Moreover, if the rate increase is correcting a
previous error, and is based on a credible model that can inform future price
expectations, then efficiency and predictability is more likely to be enhanced
than undermined. Finally, as shown in Attachment 1, access seekers will
continue to earn substantial margins on their DSLAM infrastructure at a ULLS
price of $30.

D.3 Encouraging efficient use of investment in infrastructure

142. In a competitive market, it would be economically efficient for an access
seeker to use its own CAN infrastructure if the resource cost of doing s0 was
less than the competitive market price of buying access to another firm's CAN
infrastructure. Thus, if ULLS prices reflect the prices which would resultin a
competitive market, those being approximated by the TSLRIC+ of an efficient
new entrant, this will encourage access seekers to use their own investments

™ See the quotes in paragraph 60 in section C.1, and paragraph 69 in section C.2
2 ACCC Draft Decision, at page 51

7 ACCC Draft Decision, at page 79-80

" ACCC Draft Decision, at page 51
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143,

ininfrastructure, where they can do so more efficiently. Conversely, setting
ULLS prices below TSLRIC+ stiftes all new infrastructure investment, including
investment by providers who could build alternatives to ULLS more efficiently
than the incumbent, because the expectation of financial capitat
maintenance is a necessary prerequisite for investment to take place.

Further, setting input prices below econaomic cost encourages the production
of goods and services in downstream markets that are valued by consumers at
less than the cost of their production. This creates an economic inefficiency
and imposes dead-weight losses on society.

D.4 Telstra's legitimate business interests

144. The ACCCis required, under s152AH(1)(b) and s152AB(6)(b) to have regard to

the legitimate business and commaercial interests of Telstra when assessing
whether Telstra's Undertaking is reascnable.

145, The ACCC considers that the term *legitimate commercial interests’ should be

146

147.

148

interpreted as it is in other parts of the Act, that “it is unlikely the access
provider's legitimate business interest would extend to achieving a higher than
normal commercial return through the use of market power”, and “carriers shouid
also not be precluded from earning higher than normal commercial returns where
these returns are generated from, for example, innovative investments or unique
cost—cuttin? medqsures rather than through the exercise of market power or barriers

toentry”.’

. This interpretation is broadly consistent with the Explanatory Memarandum,
which states:™

Consistant with Fart I1IA of the TPA, the reforences hare o the
feqilimate’ business inlarests of the carviar or carriage service provider
and to the ‘direct’ costs of providing accass are intended o preciude
argumeants that the provider shouwld be reimbursed by the third party
saaking access for conseqguential costs which the provider may incur as a
rosult of increased compelition in an upsiream or downsireamn market,

The ACCCinterprets this quote (at page 54) as meaning:

This requires thal an access price should not be inflated to recover any
prodfits the aecess provider (or any olher parly) may lose in a dependani
markal as a rasull of the provision of aecaess.

. Prices based on TSLRIC+ meet this criterion interpreted as above. Prices that
reflect the costs of a new entrant and competitive market outcomes would not
deliver to Telstra or any firm a higher than normal commercial return, as
might be secured through the use of market power or barriers to entry. In the
exercise of modelling an efficient new entrant’s costs with the TEA model,
barriers to entry are assumed not to exist. For example, it is assumed:

o Theentrant has immediate access to capital to fund the build of a

new network;

™ Draft Decision, at page 52
[ Explanatory Memorandum to the Trade Practices Amendment (Telecommunications) Bill 1998, Division 1, Proposed Section

152AH
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o There are no barriers to the new entrant to immediately achieving
sufficient scale by building a network to supply approximately 7
million customers throughout Australig, in a very short time;

o There are no barriers to customer acquisition, such as switching costs
or brand recognition as the new entrant ‘replaces’ Telstra’s customer
base; and,

o The new entrant has access to the latest technology to provide ULLS
and best engineering practices.

148. The ACCC considers that two of Telstra’s inputs into the TEA model would
allow Telstra to recover more than its legitimate business interests - the WACC
and the trenching and reinstatement costs.

150. A discussion of the ACCC’'s comments on Telstra’s WACC is included in section
E.7, below.

151. Inrelation to trenching and reinstatement costs, the ACCC appears to
consider Telstra’s historic or embedded costs (albeit incorrectly in Telstra’s
view — see section E.4) when assessing whether Telstra's Undertaking is
consistent with Telstra’s legitimate commercial interests. The ACCC comments
{at page 53):

In a substantial majority of cases, local copper palrs weres insialled in furf
and only subsasqguently paved ovaer, Telsira has prooosad that forward-
looking costs should include the retrenching ’md JcS p aving of frs,nc,/u
whare /oa,a/fo,uoﬂr DAKS Ware fmfmﬁ/ laid. Tha of by

Tolsira woulid b RIS fod For costs fhat it {l“ Festelor) §
remvar freurrad and s not likely fo incur within the economic lifs of the
axisting copper pairs, [Emphasis addad)

152. Telstra considers that historic or embedded costs are irrelevant to the
consideration of legitimate commercial interests. As discussed above, it is
legitimate for Telstra to earn a return that would otherwise occurina
competitive market for the supply of ULLS. Such a return would not be
determined by Telstra's historic or embedded costs but rather the costs of an
efficient new entrant. Further, in consideration of Telstra’s legitimate
business interests, the ACCCis singularly focused upon the prevention of
recovery of higher than a normal commercial return, while ignoring its
responsibility to enable Telstra to earn a normal commercial return. This
approach is exemplified through the ACCC's exclusive focus on the prospect
that forward looking providers may incur costs that Telstra has not
historically incurred, while ignoring all costs which Telstra has efficiently
incurred in the past, which can be avoided by new entrants going forward. it
is noteworthy that the ACCC takes the opposite tact when considering the
interest of persons who have aright to use ULLS. In that instance the ACCCis
singularly focused on assuring that those rights are protected through the
towest possible price, while ignoring the danger that the rights can be abused
through access to services at prices that do not fully reflect the costs the
provision of those services requires.

153. More generally, as noted in section B above, the ACCC's approach involves a
“heads you lose, tails | win” form of regulation, in which the estimate of costs
is reduced to historical costs when current costs are considered higher than
those historically incurred, while current costs are used when these are lower
than historical costs. Telstra submits that this is ptainly inconsistent with its

39
PUBLIC VERSION



legitimate interests and is suggestive of an element of bias, or systematic lack
of neutrality, in the approach adopted.

154. Telstra submits that it is alse in its legitimate interests that it be able to rely
on consistent application by the regulator of a cost methodology. As noted in
section B above, the ACCC's approach in this draft decision, which involves
changing its approach to costing, arguably for purely opportunistic reasons,
creates regulatory risk that is unnecessary and prejudicial to Telstra's
legitimate interests.

D.5 Interests of persons who have rights to use ULLS

155. Telstra submits that this criterion is served when end users and persons who
have aright to use ULLS benefit from the same outcomes (ULLS price) that
they would obtain were the market in which ULLS was supplied was
competitive and ULLS was not declared. This is the competitive market
outcome.

156. Consistent with the precedent discussed above (section C), the TSLRIC+ of an
efficient new entrant approximates the outcome that would occurina
competitive market and, therefore, promotes the interest of persons who have
rights to use the ULLS. End users would be no worse off, in terms of the
amount they pay for services downstream from ULLS, than they would
otherwise pay were the market competitive and ULLS not declared.
Furthermore, prices so set allow efficient new entrants to recover the costs of
their investments. If entry occurs in the supply of ULLS or substitutes, then the
other benefits of competition will result - greater quality and new services
supplied to end users. These outcomes will not be achieved if prices are set
below the TSLRIC+ of a new entrant, as even efficient new entrants will not
expect to recover the cost of entering the market and, therefore, entry will not
occutr.

157. The ACCC considers that this criterion is served when prices enables access
seekers to compete on their merits. The ACCC states:”’

The interests of persons who have a right to use ihe ULLS, access
saekers, are sarved by an accoess prica that enables them to compels on
thalr merits (that is, on the basis of their own efffciency) in downslream

rarkaels,

158. Prices based on the TSRLIC+ of a new entrant achieve this criterion as well.
Access seekers that can be more efficient in the supply of the CAN have the
incentive to invest in the CAN and profit from their efficiencies. If access
seekers can be more efficient in the supply of downstream products, they pay
a competitive market price for use of the CAN which enables them to compete
in those markets on equal terms and conditions. As noted above, to be even
handed in the consideration of the legislative criteria, an impartial arbiter
would necessarily conclude that the interest of those who have aright to use
ULLS do not extend to receiving access at prices below those which they could
expect in a competitive market - a level the ACCC and the Tribunal have
repeatedly identified as being defined by TSLRIC+,

159. The ACCC also comments:™

7 ACCC Draft Decision, at page 53
™ ACCC Draft Decision, at page 53
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The ACCC considars that the TEA model natwork cost assumpltions
rosulf in cost astimates that would overcompeansate Telstra, The ACCC
also notes that a Froposad Monthly Charge that is significantly above the
current prevailing ULLS price s not ini the inferests of access seekers.
Thesa findings favour Telsira over others which would distorf the
compelitive process and consequently harm access seakers’ inferasts,

160. The network cost assumptions in the TEA model result in cost estimates that
reflect the prices that would occur in a competitive market for the supply of ULLS.
This criterion does not and cannot be used to promote access seekers’ interests
beyond access at these prices. Nor can it be used to justify continuing current
prices that have, for whatever reason, been set below the forward looking cost of
supply through regulatory intervention in the market. Below cost access serves
to distort the market away from the outcomes which would prevail were that
market effectively competitive. Such price-setting unjustly and unwisely
discriminates against access providers and, in the long term, access seekers first
because of reduced incentives for access providers to offer better and new
wholesale services to access seekers and second, because it raises barriers to the
efficient entry of alternative sources of ULLS supply (or of services that substitute
for ULLS).

161, Inanycase, the ACCC's current pricing methodology sets low prices today but
on the basis of significant increases in prices in the future. This is the result of the
tilted annuity formula the ACCC applies. If the ACCC were to continue its pricing
methodology, ULLS prices would increase 50% in 9 years, over 100% in 15 years
and 200% 23 years (see section D, from paragraph 92),

162. Furthermore, continuing below-TSLRIC+ prices is beyond the interests of
access seekers who, as the analysis at Attachment 1 shows, will remain very
profitable if Telstra’s Undertaking is accepted.

D.6 Directcosts

163. The ACCC uses the Explanatory Memorandum to interpret this criterion (at
page 54) as follows:

This requires that an access price should not be inflated fo recover any
orofits the aceass provider (or any othar party) may lose in a dependant
markel as a resull of the provision of access,

164. Prices based on the TSLRIC+ of a new entrant include no inflation to recover
the profits the access provider (or any party) may lose in a dependent market
as a result of the provision of access. Prices so set would allow parties to
recover only the return that would be available from the supply of ULLS if the
market was competitive. Consequently Telstra’s price proposed in the
Undertaking is consistent with this interpretation of the statutory criterion.

165. The ACCC also states (at page 54):

Yhis criterion alse implies thal, al a minimum, an access price should

. Cincremental costs incurred in providing accass. I also
implias fhat the access price should nol axcasd the stand-alone costs of
providing aecess.

166. This implies that, in the ACCC's view, the direct costs fall between the direct
incrementat and standalone costs of providing ULLS. The price proposed in
Telstra’s Undertaking is below the standalone cost of providing ULLS, since
only a proportion of (not all) indirect costs are allocated to ULLS, and
therefore is consistent with the direct cost criterion.
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167. However, the ACCC's analysis in the Draft Decision is inconsistent with its
own twao interpretations of the direct costs criterion. The ACCC relies on two
sets of material to incorrectly assert that the price proposed in Telstra’s
Undertaking exceeds the level necessary to ensure that Telstra would be able
recover the direct costs of providing ULLS.

168. First, the ACCC asserts that international benchmarking can be used to assess
the direct costs criterion. The ACCC states (at page 54):

Fhe ACCT has examined avidencs from infarnational benchmarks which
suggests thal ovarseas operalors ars able (o provide similar
unconditionad local loop sarvices af much lowar prices, suggasting thal
they wera able to provide these seivices st much lowsr diract cosis.

169. The international benchmarking analysis relied upon by the ACCC has serious
flaws and, as explained above, is inconsistent with the ACCC's previously
expressed views in retation to international benchmarking. These flaws are
discussed in more detail in Attachment 3.

170. Notwithstanding those flaws, the ACCC cannot conclude that the
international benchmarking suggests that overseas operators “were able to
provide these services at much lower direct costs”. International benchmarking
does not compare the direct costs incurred by overseas operators: rather, it
compares the prices that they are, in most if not all cases, required to charge
by their respective requlators. The regulatory regimes in those countries seek
to achieve abjectives that are different to the objectives of Part XIC and the
criteria for regulated pricing in those countries are different to s152AH of the
Act. It is incorrect to assume that overseas regulators have had regard to
direct costs in the same way as regard is required to be had by the ACCCin
Australia. Even if they had, there is no evidence that overseas regutators
correctly determined the direct cost of provision of services in their own
country let alone Australia.

171. Furthermore, there is nothing that suggests the international benchmarking
undertaken by the ACCC s of costs that are consistent with the ACCC's own
interpretation of the direct costs criterion - that is, costs that are not “inflated
to recover any profits the access provider {or any other party) may lose in a
dependent market” and fall between the “direct incremental costs” and
“standalone costs” of providing ULLS.

172. For these reasons and others, the ACCC's international benchmarking
material is flawed, and its use of that material is inconsistent with the ACCC’s
own interpretation of the direct costs criterion.

173. Second, the ACCC also draws on Telstra’s RAF data to assess direct costs.
Although the ACCC lists two qualifications to using RAF data, they are by no
means comprehensive. For example, the ACCC should also be concerned that
the RAF data:

e Does not account for assets that have reached the end of their
accounting lives but not their economic lives and, therefore,
substantially understates the economic value of CAN assets;

o Vglues assets at their written down value, rather than their economic
value; and

e Values adifferent mix of types of assets and network designs than
would be used by an efficient new entrant.
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174, The RAF is a measure of Telstra’s written down historic/embedded cost of
supplying the CAN. The RAF provides no evidence as to the direct incrementat
or standalone costs of supplying ULLS. It is noteworthy that Telstra relied on
its historic costs, measured by the RAF, in an earlier undertaking. In
considering that undertaking, the Tribunal commented:”

Telstra submittad that ifs historic ULLS costs providad a useful basis for
assessing the reasonablencss of its network costs. Telsira estimaltad

thal the historic cost of a ULLS line fs $27.05 por month by referance fo
Talstra’s regulatory accounting framework {RAF) accounts prepared for
the Commission using the Cormmission’s racord keeping rufes (IRKIR

aCCOUNts,

and

by Fomppvnim on gn f
PRROIGEE O

3y parfouts coverad by e

4 sisten! withr a TSLRIC analysis becausa thay
are based on the actual costs incurred by Toelstra in providing the service
and these naed not necassarily represent the forward looking efficient
costs of providing the ULLS. The Tribunal has praviously staled thot
FSLRIC is a forward looking cosi concepl which is designed fo deferming
how an access providar would build & nalwork loday using the most
efficient fechnology avallable. Hisloric costs nood not boar any
rasamblance (o what Telsira’s costs would be if it were 1o build the
nebtwork today. [Emohasis addad)

175. The ACCCs reliance on historicfembedded costs derived from the RAF is also
inconsistent with its 2002 ULLS pricing principles. In that context, the ACCC
clearly concludes that TSLRIC is consistent with the direct cost criterion. The
ACCC then stated:™

in the past the Commizsion has adopled the TSLRIC approach (o access
pricing. This is consistent with the reguirements of Part XIC of the Trades
FPractices Act that pricing should reflect the dirsct costs of supply... The
Commissicn therefore considers that TSILRIC should be applied in the
costing of provision of the ULLS,

176. The ACCC's use of Telstra’s embedded historic costs is inconsistent with its
own interpretation of the direct cost criterion.

D.7 Theeconomically efficient operation of a carriage service,
telecommunications network or a facility

177. The ACCC states in the Draft Decision (at page 56):

The ACCC considars thal, in the confext of access prices, prices ihat

redfect the efficient forward-looking costs of tho service bast mest this

ariterion.

178. Prices based on the TSLRIC+ of an efficient new entrant reflect the efficient
forward-looking costs of the service and, therefore, meet this criterion,

 Telstra Corparation Ltd (No 3) [2007]ACompT 3, at 378 and 380
* ACCC (2002), Pricing of Unconditioned Local Loop Services (ULLS): Final Report, March 2002, at page 17-128
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E TheACCC’s assessment of inputs into the TEA model

E.1 Ability to properly assess the TEA model (ACCC section B.1)

179. The ACCC states:*

...it is in the public interest...and it is Telstra’s responsibility to enable the
ACCC, and other parties, to sufficiently scrutinise its model and to enable
sensitivity testing of Telstra's preferred assumptions and input values
such that the ACCC can be salisfied that the model is capable of
generating efficient forward-looking cost estimate.

180. As stated in Telstra’s response to the ACCC’s Discussion Paper, and as
acknowledged by the ACCCin its Draft Decision, Telstra considers that the
documentation provided with the TEA model is comprehensive, very detailed
and more than adequate to evaluate the TEA model.

181. In addition, the ACCC’s Draft Decision acknowledges that, since reports by
Ovum and other interested parties became available, Telstra has proactively
sought to address all errors identified by submitting a revised version of the
TEA model, together with additional documentation.*

182. The ACCC concludes: **

The ACCC considers that most of the TEA model calculations are well
documented but could be improved with access to documentation for
certain aspects of the model (such as the Access database).

183. This conclusion is consistent with Telstra’s view and its submission regarding
the adequacy of documentation provided.

184. Following the ACCC’s Draft Decision, Telstra has continued to proactively file
further documentation including documents entitled:

- TEA Model Route Optimisation Process documentation which provides
a detailed, step-by-step explanation of the methodology used to
extract necessary data from Telstra’s source databases, rationalise
and optimise the network data to adhere to strict efficiency
guidelines and format the data for loading into the TEA model’s
excel spreadsheets; and

= An Assessment of Telstra’s TEA Cost Model for Use in the Costing and
Pricing of Unconditioned Local Loop Services (ULLS)”, an expert report
of Dr. Robert G Harris and Dr. William Fitzsimmons.

' ACCC Draft Decision, at page 60

* Including Telstra’s documents entitled TEA Model Issues Schedule available at
http:/jwww.accc.gov.au/content/item.phtml?itemld=842768&nodeld=3bc5af58¢181b5235589754840e5259a&fn=TEA%20model%
20issues%20schedule.pdf, Measure of TEA Model Efficiency available at
http:/jwww.accc.gov.au/content/item.phtml?itemld=842770&nodeld=a00d0b6613a3a278bd5366739b25175&fn=Measure%200f
%20TEA%20model%200ptimisation.pdf and Modifications in v1.2 of the TEA Model available at
http://www.accc.gov.au/content/item.phtml?itemld=842773&nodeld=eb58e0eb2c734a19acdef53fcodobb96&fn=TEA%20model%2
Oversion%201.2%20%20modifications.pdf

# ACCC Draft Decision, at page 63
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Ei1.1

185. This additional documentation bolsters Telstra’s, already substantial, body

of material provided to the ACCCin support of Telstra’s ULLS Undertaking.

186. Telstra acknowledges the conclusion that:**

Overall, the ACCC considers that it is satisfied with the useability of the
TEA model.

and the ACCC’s recognition of: *

...the difficulties and complexities inherent in any cost modelling exercise.

187. In addition, Telstra welcomes the ACCC’s understanding that:

...any cost model will need to be refined and adjusted to ensure that the
model is robust.

188. Telstra considers that it has made considerable and consistent efforts to

ensure any concerns or suggestions regarding the TEA model that are brought
to Telstra’s attention are addressed in a timely manner and, if appropriate,
acted upon. The release of version 1.1 and 1.2 of the TEA model clearly
evidence Telstra’s efforts in this regard.

Confidentiality arrangements

Telstra’s arrangements comply with the ACCC’s expectations

189. Telstra remains perplexed by the ACCC’s statement (at page 64) to the effect

that it continues to hold concerns that Telstra’s confidentiality arrangements
have made it difficult for interested parties to gain reasonable access to the
TEA model.

190. Telstra’s confidentiality arrangements are fully and clearly documented in

Telstra’s submission entitled Accessing Telstra’s Confidential Information dated
23 May 2008 (Confidentiality Submission). This Confidentiality Submission
was provided by Telstra in direct response to correspondence from the ACCC*’
(14 May Letter) stating:

The ACCC expects that Telstra will prepare two forms of confidentiality
undertaking, one for access seeker employees (commercial) and one for
external advisers (non-commercial), which will allow those who execute
the undertaking to view all subsequent [to the TEA model! which had
been release from late February 2008] confidential supporting material
that Telstra submits in relation to the ULLS Undertaking. The ACCC
anticipates that the confidentiality undertaking prepared for external
advisers (non-commercial) will encompass the confidential versions of
the O&M Factor Study, Factor Calculation excel documents and the
redacted version of the Access Network Costing information. The ACCC
expects that interested parties will not be required to sign any further
forms of confidentiality undertakings in relation to the ULLS Undertaking.

* ACCC Draft Decision, at page 63
# ACCC Draft Decision, at page 64

 Available at

http:/fwww.accc.gov.au/content/item.phtml?itemld=830207&nodeld=25ed9cofdfa7ef3fecdasbadbs6esfafn=Telstra%20submis
sion%20-%20confidentiality%20regime.pdf

* Letter from Mr Ed Seymour, Acting General Manager, Compliance and Regulatory Operations, Communications Group to Ms
Rebecca Mitchell, Legal Counsel dated 14 May 2008.
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191. As explained in Telstra’s letter responding to the ACCC’s 14 May Letter™ and
in Teistra’s Confidentiality Submission, Telstra's confidentiality arrangements
comply with the ACCC’s expectations as described in the 14 May Letter.
Telstra’s arrangements have not changed and, as such, continue to comply
with those expectations on an ongoing basis.

192. In considering Telstra’s confidentiality arrangements, itis important to
recognise that Telstra made the TEA model available for access by interested
parties from 28 February 2008. The confidentiality undertakings applicable to
the TEA model were made available at that time to ensure that access seekers
and their external advisers/consuttants would gain access to the TEA model
promptly. Telstra had not lodged any other confidential supporting material
with the ACCCin support of Telstra's Undertaking at that time. As such, the
TEA Mggdel Confidentiality Undertakings dealt only with access to the TEA
model™.

193. By the date of the ACCC's 14 May Letter, Telstra had already received 16
executed TEA Model Confidentiality Undertakings from approved access
seeker employees and external advisers/consultants. These access seeker
employees and external advisers{consultants represented 7 different
interested parties. Pursuant to those executed TEA Model Confidentiality
Undertakings, Telstra had also already provided access to appropriate
versions of the TEA model. in addition, other access seekers had requested
amendments to one or other of the provisions of the existing TEA Model
Confidentiality Undertakings.

194. In light of the established and widely socialised TEA Model Confidentiality
Undertakings, Telstra did not consider that approved access seekers or
external advisers{consultants who had already agreed, executed or
negotiated amendments to the TEA Model Confidentiality Undertakings
should be asked to forego the benefit of those undertakings and re-execute or
re-negotiate a new undertaking which would relate to both the TEA model
and any further confidential supporting material that Telstra had, or
intended, to file. For this reason, Telstra prepared a separate Confidential
Materials Confidentiality Undertaking which covered access to Telstra’s other
confidential information (as distinet from the TEA model). The Confidential
Materials Confidentiality Undertaking was, and remains, in very similar terms
to the TEA Model Confidentiality Undertaking.

195. In its Confidentiality Submission, Telstra notes the consistency between the
TEA Modet Confidentiality Undertakings and the Confidential Material
Confidentiality Undertakings, and the fact that TEA Model Confidentiality
Undertakings had already been executed by humerous individuals by the date
of the ACCC’s 14 May Letter. In those circumstances, Telstra considered the
preparation of the Confidential Material Confidentiality Undertakings was the
best way to proceed and represented a straight-forward approach and process
which would not place an unreasonable burden on interested parties, either
from an administrative or legal perspective. Inits Confidentiality Submission,
Telstra also expressly stated (at page 3):

| etter from Tony Warren, Executive Director Regutatory to Mr Robert Wright, General Manager, Compliance and Regulatory
Operations, Communications Group dated 23 May 2008.

% The TEA Modet Confidentiality Undertakings also had the advantage of permitting use of the TEA model for the purposes of
Telstra’s ULLS Uindertaking and, in addition, in relation to any arbitrations under Part XiC of the Trade Practices Act 1974
involving the relevant access seeker. Telstra deliberately provided broad terms of use as a means of facifitating the immediate
desire for interested parties to gain access to the TEA model and as a means to assist access seekers in the arbitral context.
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Fany Access Seeler or Uxtornal Adviser belioves that this procass is
cumbarsome, or that it impossas an unreasonable burden upon them,
Talsira would be pleased o hear those concerns and seek o address
them.

196. Telstra's covering letter responding to the ACCC and enclosing its
Confidentiality Submission aiso stated:

trust that the arrangarnents outflined above are safistactory. We would
be pleased lo discuss these arrangaments in more detail with the
Commission, If the Comimission has any remaining concarns.

197. The ACCC did not indicate it had any remaining concerns and, in fact,
published Telstra’s letter, Telstra’s Confidentiality Submission and all the
forms of confidentiality undertakings on the ACCC’'s website.

Telstra has attempted to address any concerns

198. Following Telstra’s response to the ACCC's 14 May Letter and Telstra’s
Confidentiality Submission, the ACCC released its Discussion Paper. The
Discussion Paper contained statements which purported to continue to take
issue with Telstra’s confidentiality arrangements. Inresponse, Telstra’s letter
dated 4 July 2008, once again, explained Telstra’s confidentiality
arrangements and specifically stated:

Calstra has not recelvad any complainis from acesss seekers or their
representatives lo the eifect thal Telstra's confidantiality arrangaments
are confusing, onsrous or complex and Is not aware of any such
complaint to the ACCC. Indaed, as the ACCC is awars, Telslra has
raceived signad confidentiality undertakings from 25 individuals. In the
circumstances, Telstra cannct understand the basis for the posifion taken
by the ACCC in relalion to Telsira's confidentiality arrangemenis as
described in the Discussion Paper. The ACCC has never made clesr in
what respact the propossd confidentiality arrangaments are either
“onerous” or ‘confusing”. Further, Telstra notes that the form of
confidentiality undartaking proposed by the ACCC in its draft Frocedura
Rules is virlually identical to the form of undartaking Telsira has
amptoyed in the Undartaking confoxt,

Telstra wishes (o addiress any issues which arise regarding iis
confidentiolily arrangerments prompily and with a salisfactory outcome for
afl parfies. As such, please provide delails of any complainis or concsrns
that Telsira’s confidentiality anrangements are confusing, onerous or
complax {or to that offect), so Telsira may have an cpporiunily (o addrass
and rasolve any izsues direcily and prompily.”

199. No response to Telstra’s letter has ever been received from the ACCC.”® Where
Telstra ultimately became otherwise aware of access seeker concerns in this
regard, it has proactively sought to deal with the same on a balanced and
ongoing basis.”

“ This is despite the fact that, unbeknownst to Telstra at the time of its 4 July 2008 {etter to the ACCC, the ACCC had already
received aletter from Optus dated 28 March 2008 on the matter - now available at
http:ffwww.acce.gov.aufcontentfitem.phtmlzitem|d=839900&nodeld=b710d429892b58¢c3e3382¢5f94 1f6c38in=0ptusizoletterk
20responding%20to%20discussion®% 20paper.pdf

% See Teistraletters to Optus dated 2 September 2008 and 16 December 2008 both copied to the ACCC and Telstra's Response to
Access Seeker Submissions dated 18 Novemnber 2008, section E.
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E.1.2 Telstra's confidential information

200. There are two classes of information contained within the TEA Model which
Telstra considers to be confidential to such a degree that they cannot be
disclosed or can only be disclosed in carefully controlled circumstances,
Those classes of information are:

- Telstra’'s confidential network base data; and
- Telstra’s confidential vendor pricing information,

201, Telstra has alse claimed confidentiality in relation to some of the content of
3 documents (Category 2 confidential material) (as discussed below).

Why Telstra’s network base data is highly confidential

202. Telstra considers the network base data to be confidential for a number of
reasons. Telstra’s concerns around its network information extend beyond
commercial confidentiality to national security and criminal damage.

203. The network base data details the characteristics of Telstra’s physical
network assets. Those assets, and the information about them, are
proprietary and go to the core of Telstra’s business. They affect the value and
pricing of Telstra’s services - both retail and wholesate - and Telstra’s position
in the market. The unqualified disclosure of the information would cause
detriment to Telstra’s interests and confer advantages on its competitors.
Aside from the obvious national security concerns, the commercial sensitivity
of Telstra's network base data has caused it to be kept securely with limited
access within Telstra.

204. By way of specific examples:

- Cable lengths in particular exchange service areas covered by
competing networks goes to the extent and quality of broadband
services provided in those areas. Competing network owners, on
receipt of Telstra’'s confidential network base data, could deploy or
reconfigure their own network facilities to target specific customers
on Telstra’s network who might, for example, experience relatively
low speeds due to the length of the cable between customers’
premises and Telstra’s exchanges. Access to the confidentiat
network data could simitarly be used by a competitor to design a
network which sought to exploit requlated wholesale access
products. Such an cutcome would certainly put Telstra at a
substantiat competitive and financial disadvantage vis-a-vis
competitors as Telstra would not have access to the same
information in relation to its competitors.

- The confidential network data could be used by competitor’s
marketing departments to focus their sales efforts on particular
geographic areas where Telstra’s most valued customers are. This
would provide a commercial advantage to competitors, who clearly
do not provide the same information to Telstra with respect to their
fibre optic, HFC or mobile broadband networks for example.

- Telstra’s confidential network data would be a near perfect
planning tool for a network builtder to roll out a new network
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competing against Telstra. The information in Telstra’s confidential
network data is a culmination of many years of experience in
determining the most efficient location and configuration of plant
and equipment in the network. It would allow a network buitder to
develop a near perfect blueprint for a competing network without
incurring the costs that other operators are required to bear, As
Telstra would not have comparable access to the information about
the new by-pass network, its ability to engage a competitive
response would be unfairly hampered.

205. Forthese reasons, Telstra considers its network base data confidential and
has restricted access to the same to interested parties’ external
advisors/consultants.

Why Telstra’s vendor pricing information is highly confidential

206. The prices at which Telstra purchases materials and services from third party
vendors is highly confidential and not appropriate for disclosure to access
seekers.

207. This is because:

- access seekers are Telstra’s direct competitors in the retail market
and may be Telstra’s customers in the wholesale market - as such,
Telstra's confidential vendor pricing information, if disclosed, may
be used for purposes including:

= to achieve more favourable terms for the acquisition of goods
andfor services, noting that Telstra makes considerable
investments in understanding the markets in which it
undertakes those purchases and more generally in securing
those terms;

¥ inthe context of future negotiations with Telstra’s vendors or
other third party vendors; or

" to achieve an unfair advantage over Telstra in its wholesale or
retail operations.

- the pricing is commercially confidential and is subject to
contractual terms between Telstra and third party vendors
restricting its disclosure.

208. For these reasons, Telstra considers its vendor pricing information
confidential and has restricted access to the same to interested parties’
external advisors/consultants.

Why Telstra’s Category 2 Confidential Material is highly confidential

209. Telstra has nominated the following documents as Category 2 Confidential
information:

- the Operations and Maintenance Factor Study;

- the related Factor Calculation Excel spreadsheet; and
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the redacted version of Access Network Costing Information
document.

210. The first two of these documents are highly confidential as they include data

prepared for and in accordance with the Regulatory Accounting Framework
Record Keeping Rule. This data includes highly sensitive, highly valuable,
disaggregated information relating to Telstra’s network and its costs which, if
disclosed, would cause detriment to Telstra’s interests and confer advantages
on its competitors. The data would clearly demonstrate, in a detailed
manner, Telstra’s operational costs and provide an unfair advantage to a
competitor with access to it. Given its confidential and highly sensitive
nature, Telstra prepared and provided public versions of both these
documents,

211. The Access Network Costing Information document contains vendor pricing

information and is confidential for the reasons explained above.

Interested parties’ access to TEA model and Telstra’s other Confidential Materials

212. Telstra has approved more access seeker employees and external

advisersfconsultants for access to both the TEA Model and Telstra’s other
Confidential Materials than those who have returned executed confidentiality
undertakings. Table 2 sets out a summary of the relevant approvals provided
and confidentiality undertakings returned to date.

Table 2: Approvals provided and executed confidentiality undertakings returned as at 23

December 2008
ACCESS5 TC TEA MODEL ACCESS TO CONFIDENTIAL MATERIALS
Access seeker External Access seeker External
employees advisor/consultant | employees advisor/consultant
Access Approved | Executed | Approved | Executed | Approved | Executed | Approved | Executed
Seeker cu cu cy Ccu
returired returned returned returned
AAPT/ 7 0 No - No - No -
Powertel request request request
Adam 4 4 5* 5" No - No -
Internet request request
Agile 3 3 No - No - No -
request request request
Comman- 1 0 No - No - No -
der request request request
iiNet 2 2 5" 5" No - 1 1
request
ccC 1 1 34 3# No - No -
request request
Last Mile 1 0 No - No - No -
request request request
Macquar- 4 1 No - No - No .
ie request request request
NEC 3 0 No - No - No -
request request request
Optus 17 15 10 5 6 6 9 4
Primus 5 2 No . No - No -
request request request
Soul 2 0 No - No - No -
request request request
TransAct 1 1 No - No - No -
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request request request

TG

0 1# 14 No - No -
request request

gty Lot

*Note: Adam Internet and iiNet re.tain five common external advisers with access.to the TEA model.
# Note: CCC and TPG retain one common external adviser with access to the TEA madel.

Total incl
ACCC
experts

These common external advisers/consultants are accounted for once only in counts marked with ( %)

25 (19%#) _ S 11

213. As can be seen from Table 2, Telstra has approved the following people, not
all of whom have returned executed confidentiality undertakings:

For access to the TEA model - 53 access seeker employees and 18
external advisers/consultants; and

For access to Telstra’s Confidential Materials - 6 access seeker
employees and 10 external advisers/consultants.

214. Telstrais not, however, responsible for approved access seeker employees
andfor their external advisersfconsultants failing to facilitate their own access
to the TEA model and Telstra’s other Confidential Material by electing not to
return appropriate executed confidentiality undertaking documents.

215. In addition:

Telstra has approved all external advisorsfconsultants for whom
access to the full version (v1.0/1.1/1.2) of the TEA model has been
requested.

Telstra has provided access to the full version (v1.0{1.1/1.2) of the
TEA model to 13 external advisers/consultants retained by
interested parties (when common external advisers/consultants are
accounted for once only).

to Telstra’s knowledge, 7 of the 13 external advisers/consultants
are employed byfrepresent 3 different economic consultancy firms
and, as such, Telstra assumes they are external economic
advisers/consultants (as opposed to legal advisers).

the various Ovum reports considering the TEA model name 6 other
individuals from Ovum, the ACCC’s own economic experts.

the total number of external economic advisors/consultants with
access to the full version (v1.0/1.1/1.2) of the TEA model, including
the ACCC’s own experts, is therefore 13.

216. In light of the above, Telstra cannot accept the ACCC’'s statements (at page
64) that;
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Taoistra's confidentiality arrangeiments have alfectod inferssted parlies’
ability to provide full, imely analysis and comimient on the 2008
Undertaking and the THEA model.

217. Telstra considers that its confidentiality arrangements are clear and
appropriate. Thisis evidenced by the strictly limited nature of Telstra’s
confidentiality claims and the number of approvals provided and
confidentiality undertakings returned. Telstra has proactively sought to
understand any purported difficulties with its confidentiality arrangements
which may be experienced by interested parties. In this regard, Telstra has
granted approvals in a timely manner and continues to do so upon request an
an ongoing basis. Telstra has also proactively sought to address any concerns
raised in relation to its confidentiality arrangements once it becomes aware of
the same.

218. Similarly, Telstra corrects the ACCC's statement {at page 64) that:

~only six individuals gained access fo the full version of the TEA modsl,

219. In fact, including Ovum, 19 individuals plus ACCC staff gained access to the
full version of the TEA model and, of these, on the information available to
Telstra, 13 are economic advisorsfconsultants retained by access seekers or
the ACCC. Telstra has approved each and every external advisor/consultant
for whom access to the full version (v1.0/1,1/1.2) of the TEA model has been
requested.

220. Finally, Telstra cannot accept the ACCC's statement (on page 64) that:

Fhese rastriviive arrangements confribule to the ACCC s ongoing
concarns that the modal has not hesn subjact lo comprehensive external

VISV,

221, Telstra has clearly explained on multiple occasions to the ACCC and access
seekers alike the need for, and appropriateness of, its confidentiality
arrangements. The ACCC itself acknowledges (at page 76) that:

Lt is wsually the case that vendor prices arg confidantial.

222. Further, other than making broad allegations without substantiation, no
access seeker has stated how the confidentiality arrangements have in any
way prevented or hindered them or their external advisors from reviewing the
TEA model.

223. In summary, therefore, Telstra remains of the view that its confidentiality
arrangements:

- are limited to only the most confidential materialsf/information;

- appropriately and carefully balance Telstra’s legitimate commercial
interests with interested parties’ ability to make (or have made on
their behalf) fully informed submissions on Telstra’s Undertaking;

- are clear and easily comprehended by interested parties as
evidenced by the number of approvals sought and confidentiality
undertakings executed and returned to Telstra without any
apparent difficulty;
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- comply with the ACCC’s expectations as expressed by the ACCCto
Telstra; and

- have not inappropriately restricted access to the TEA model or
Telstra’s other Confidential Material as evidence by the lengthy
submissions made by multiple interested parties and their external
advisersfconsultants in relation to Telstra’s Undertaking.

E.2 Network design and engineering rules (ACCC section B.2)

224, The ACCC concludes that the TEA model has not been implemented using the
most efficient network build and does not incorporate all efficiencies and
optimisations that would theoretically be possible using efficient forward-
looking technology. This conclusion is flawed. The ACCC states:™

The ACCC agrees with commissioned raports, Including from Ovum and
MJA that as the TEA model reflacts Telstra's actual network, this
suggests that the model has not been implemanied using the most
afficient network build.

And: *

The ACCT considars that givery the starting point of scorched node and
ihe need fo mods! a copper nelwork, the TEA model is broadly basad on
& best practice enginsering rules and practices. However design and
irnplemantation issuss mean the extent of the efficiencies in the modesl is
not as extensive as cfaimed by Teistra. The ACCC also noles that
Falstra's application of ifs TEA model does not incorporaie all efficiencies
and optimizations thal would be theorslically possible using efficient
forward-lpoking tschinology,

225. The ACCC has no basis for its conclusion. As has been demonstrated through
the documentation, statements, studies and reports submitted by Telstra, the
TEA Model produces an efficient, optimised network design. In stark contrast
to this abundance of evidence, the ACCC does not cite a single example of
“efficiencies and optimisations that would be theoreticaily possible using
efficient forward-looking technology,” which have not been incorporated into
the TEA model. The only rationale the ACCC provides for this conclusion is
their allegation that the TEA Model reflects Telstra’s actuat network, *

Fhe ACCC does not consider thal the costs of the axisting network reflect
forward-looking costs as thay reflect past investmani decisions that are
not assessed for refovance or adfusted for efficiancy.

Further, the ACCC's view is that wherg access prices arp based on
actual nefwork costs, rather than the costs of an efficient network, the
esuliing access prices will not reflect the efficient costs of providing the
sarvice and will nol encourage appropriale build/buy decisions.

Therefore, the object of promating efficient Investment is not achisved
when costs of [elstra’s existing network, without faking accounl of
afficiency savings, ars used (o delerming costs of providing the (115,

> ACCC Draft Decision, ot page 71
* ACCC Draft Decision, at page 72
** ACCC Draft Decision, at page 71
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226. Unfortunately, the ACCC's opinion that the TEA Model reflects Telstra’s
actual network and produces actual network cost is unsubstantiated, ill-
considered and incorrect. The only support for this opinion cited by the ACCC
is purported agreement with commissioned reports, including Ovum and MJA,
and their allegation that “Telstra submits that the TEA model represents its
actual existing network”.** Both claims are false. Neither Ovum nor MJA
allege, suggest or imply that the TEA Model reflects Telstra’s actual network
in their commissioned reports, And even a casual reading of Telstra’s
submissions makes Telstra’s position clear - the TEA model is a TSLRIC+ model,
which produces the cost of a forward-looking, efficient replacement CAN. To
claim otherwise is a misrepresentation of the facts.

E.2.3 MJA

227, The ACCC characterises MJA's report as follows:™

MIA notes that the methodology used in TEA model is to develop a
model of access aszuvork V\N & o o Telstra’s sxisting network
' Ko witle allowing for a degrae of

oot mwnwﬁn

228. MJA actually says:*’

Thers are essentially two approachas that could be used to modaf the
access nelwork, The first of these invelvas devaloping a theoralical
sfructure reffecling the nelfwork wilhin carfain geographic areas and using
gac-coded data, elaclronic maps and nstwork design rifes fo develop the
cost of g hypolhaefical nelwork, The S(’”O:’]‘Cl&(),UIOE?(,H which s tha
u/mroachmf!owo v ihe F "/i o }I iz fo devalop avoess ety

1 using s;f\ss 3 el

[here are advantages ‘sacdvaniages (o each of these approaches.
The approach ralving on & theoretical strocture s clossr in spirfl to a
Botiom-up model and will - by nature o; heing independent of the axisting
nefwork — not be inffuenced by any inefficiency that might be presant in
Telstra’s network, On the other hand, the theoralical approach wilf
nacassarily ufilise fally strong assumptions that cowid lead to In [sic]
srroneous resuits. A mods! using informadtion derivad from Telstra’s
network is unfikaly to suffer thase problems, buf may — depanding on tha
use of the informe mo,f ~incorporate inefficiencies, Clearly, Tolstra has
sought o remeady this problem by aflowing for optimisation of distribidion
andd miain cable roules, D, as discussed, wa have resarvations abold
the adeguacy of the oplirmisafion performead,

229. Inits report MJA correctly explains that the TEA Model develops access
network costs “using inputs directly from the Telstra network allowing for certain
amounts of optimisation”. Nowhere in its report does MJA atlege, suggest or
imply that the TEA model’s use of inputs from Telstra’s network results in the
moedel producing actual or existing network costs. Indeed, one cannot
conclude, as the ACCC erreneously does and MJA clearly does not, that the
TEA Model reflects Telstra’s actual network or that it estimates actual network
costs from the model’s use of inputs directly from the Telstra network in the

* ACCC Draft Decision, at page 65
% ACCC Draft Decision, at page 66, emphasts added
" MJA Review of the TEA Model, at page 6, emphasis added
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development of access network costs. The TEA model’s methodology and its
use of Telstra’s engineering records are fully explained in Telstra's
submissions and summarised below.

230. MJA does not criticise the TEA Model in its report for reflecting the actual
network, because this is not the case. In fact, MJA affirms that the TEA model
is necessarily based in reality to ensure the results reflect the costs that a new
entrant would incur. MJA objects that the TEA Model produces cost of a
copper network, rather than incorporating alternative technologies into the
network. The use of alternative technologies is discussed below:™

MUA appreciates that Telstra wishes {o provide a model with a thorough
Lass inreality, indeed “reality” is requirad in TSLRIC rriOd«-Wfr‘:g, fer

arisues fhe resulls reflact e cusis that a hjf aihatical v sr7frant
weoidd incur, MUA also dppreu 3las that there is g risk of emnmcsz‘;‘r‘naz‘mg
costs in a model not based on “real” dafa. However, by using existing
data and neglecting to oplimise by considering allernalive technological
solutions, thera is a risk of a suboptimal oulcome.

And: *

A charge hased on if' costs of repraducing a copper natwork which is
assenfially what TEA doss, Is useful only to calculate the costs of ULLS
based on copper. {tis noz{n”(,u\,sdri!y capable of providing any useful

signals to encourage efficient anfry Info the access network, To do so the
TEA modael must make <.2;9;7ropn sia technological cholces, which if doas
1ol

E.2.4 OVUM

231, The ACCC also misrepresents the findings in Ovum’s report. The ACCC quotes
the following passage from Ovum regarding modelling approach:*®

The TEA modsl uses a "scorched node” aporoach. The main nodal
fo-::azfons are fixed, which in this modsel includs: the telephones exchange
locations, the Disltribution Area (AT boundarias, the Pillar focalfons al
the edge of aach DA, and the customesr locations. The modal! then
dirmensions a iraditional access natwork fo maeel the cuslomer demand
using the locations spacified, This method is appropriate but its design
should be modified. In IZurope and across the world many rogulators
have adopied a modified scorched-nods aporoach,

A modiiisd scorched-node apnroach lakes the existing lopology as a
starling point, but then modifies the nelwork by sliminaling inefficiencios.
The technology between the exisling nodas is optimised lo moal the
demands of a forward-looking efficient operator. Thers is little evidonce of
the network baing optimisad and the design is inelfficient in soms

aspocts.

232, Inits reports, Ovum criticises Telstra for providing little evidence to support
the level of optimisation in the TEA model’s network design; but nowhere does
Ovum allege, suggest or imply that the model reflects Telstra’s actual network
or produces actual, existing network casts. To the contrary, Ovum cites a
number of examples where the TEA model produces an efficient, forward

* MIA Review of the TEA Model, at page 2
** MJA Review of the TEA Model, at page 5, emphasis added
% Quum economic review, at page 5; ACCC Draft Order, at page 67
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looking design; and, as is seen in the passage above, which is quoted in the
Draft Decision, Ovum finds the TEA Model’s scorched node approach to be
appropriate. It is also instructive to note that Ovum prepared its reports prior
to Telstra’s submission of the TEA Model Route Optimisation Process
documentation. This report addresses Ovum’s complaint regarding lack of
evidence.

233. Rather than suggesting the TEA Model reflects Telstra’s actual network and
produces cost of the actual existing network, Ovum supports many of the
model’s optimisation and efficiency measures, in section 2 of their report -
Optimisation and Efficiency.’”

E J' \J 'fi'?[
tha TEA model ara:

ain eptimisations and afficiencies built info the engineering rules of

The provision of a singla cable route lrom sach cusltomar
pramises to the exchange;

-The placemeant of pits and manholes to minimise haeir use;

CThe sizing of cablos in the distribution and fesder nebworks;
The placement of cable joints o optimise the jointing of cables;
<Tha sizing of pillars.

This chapter considers each of these items in lurn,

234, Ovum’s findings in each for these items are as follows. With regard to cable
routes and distribution areas, Ovum states:’*

The Telsira documsniation indicates that ftwo network designs are nol
used in the model:

-Cabinot-fod pillar
-Customer fad directly from branch cable

Thase ars non-standard designs that lzad o operslional complexily. 1tis
aporopriata that they should b alirninated.

235. Ovum finds fault with the way the model implements the elimination of
duplicate cabte runs and the choice of shortest-path routes. These criticisms
are addressed in Telstra’s response to the Ovum submission,

236. With regard to pits and manholes, Ovum states:'”

Tha pits and manholes are laid out according to the diagram and rudas in
saction 3.2 of Access Meltwork Dimensioning Rulfas, The descriplion is of
a vary clean, alficiont design and layow! in the default case. This
represents best practics in faying oul a Distribulion network.

g

iggests that

L,

Sacfion 3.3.41 of Access Metwork Dimansioning Rules s
manholes may ba placed af "sevare changas of direction” in the

Distribuiton network, This is a good g rule. Thare appears fo be nio
provision for this rule in the modsl itself, as changes of direction are not

% Ovums review of network design, at page 6
2 Ovum review of network design, at page 6
2 Ovum review of network design, ot page 10
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indicated i the base data. This could lsad fo an underestimate in the
nmbar of manholes placod by the TEA model,

237. With regard to cables and cable sizing, Ovum states: ***

A key issue in the design of cables for the distribution and main-cable
nelworks s the assumed maximum ransmission distance for each cable
gauge. The transmmiasion limits for the defauli case are given in a table in
seelion 3111 of Access Network Dimensioning Rules. The maximum
distances given are not consaivalive bul, rather, pormit suitabls
fransmission fosses. 7 Thus, if anything, the cable gauges and hence the
cost of cables will be underastimaled.

238. With regard to cable jointing, Ovum states: '

The jointing rdas for Distribufion cables ars described in seclion 3.2 of
Access Nelwork Dimensioning Rules, particularly in section 3.2.3. The
Jointing of cables, as describad in the documantation, is efficient. Joints
ara only included where necessary: whore cable connections arg
required or where the maximum cable lengths require a joint in o long
ngtwork branch.

239, With regard to pillars, Ovum states: '

The "sizing" of piflars consists of choosing sither a S80-tvpe piflar or an
1800-type pillar, depanding on how many pairs are to be ferminated. The
sizing algorfthm leaves some spare capacily in the pillar. The offect of
this oversizing of piffars is fikely o be small.

240. Further, with regard to provisioning rules, Ovum finds:*’

Ihe enginearing rules described in the documentation are extansive and
detailed and, on the whole, represent good enginearing praclics.

241. From this reading of the Optimisation and Efficiency section of Ovum’s
report, it is not possible to reach logically the conclusion that Ovum agrees
with the ACCC's opinion that “the TEA Model reflects Telstra’s actuat network”
(or to the extent that it does so, is inefficient).

242, The ACCC's claim that it “agrees with commissioned reports, including from
Ovum and MJA that as the TEA model reflects Telstra’s actual network™ is
specious. Thereis no evidence in the record to support a finding that the TEA
model reflects Telstra’s actual network, or that it costs the actual, existing
network where doing so would embody inefficiencies. Neither Ovum nor MJA
support this finding in their respective reports.

E.2.5 Telstra

243. The ACCC also misconstrues Telstra’s position with respect to the TEA
model:"”

% Ovum review of network design, at page 10

** Ovum review of network design, at page 12
** Ovum review of network design, at page 12
7 Ovum review of network design, at page 4
¥ ACCC Draft Decision, at page 65
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Falalra submits that z‘l'm TEA model repressnis s aciual existing
netwiork, which is based upon Talsira’s records of the locations of its
;ummzr fand customers, rather than & hypathaiical lav-out of {is

Hwaork,

'l)l

244, The ACCC repeat this allegation in section B.4:'%

The ALCC notas that whan Telsira developad the TEA mods! i sought (o
use actual costs incured as a basis for determining officient forward
looking cosis.

245, Telstra does not claim that the TEA model represents its actual existing
network, nor has it ever made such claims. Telstra’s advocacy is clear and
unambiguous from even a casual reading of its submissions - the TEA Model
estimates the forward looking cost of building a replacement Customer Access
Network,

wf F

\mw avy ardvant would incer io sy
3 L1 ¢ Since ULLS iz provisioned ove f}C, {Custome
Accass Nehwork (CAN) and defined as unconditioned copper r&,vmln,a,
A model astimates the cost of a forward-looking, replacameant CAN

110
comprised of unconditionod copper facilitios,

Fhe replacement nelwork dasian follows hest practices and forward-

Inoking provisioning rules, as if the rm{v;foj“!\' f‘i d r) &n con: structed with
serfact forasight in a single day. The moa 5
pised company would incur in baild

The TEA model applics bast-in-uss and forward-looking sngineerning
gractices and determines ffi*s)vucmm guaniifias of pk ani and ¢ auiornent
that are nect ry for a ULLS neltwork. The enginsering rites aopiisd in
tho J\,&m;u of tha efficient nelwork are sel oul in the Access Nelwork
Dimansioning Rules and the application of thasa rulss s documented in
4 Maods! Documentation,

Y addition (o the above menlionad submissions, accompanying this
submission is the stalerent of ~.i That stafornent shows, by defailod
reforonce ro aach of the w’gn sering rulgs, that those rules 7 i
: Ly approas!
o such a ns

246. While the TEA Model does not represent Telstra’s actual existing customer
access network, it does incorporate real world conditions in its network design
process. The model produces a realistic Total Service Long Run Incremental
Cost of ULLS, which reflects the conditions and constraints an efficient
provider would face today in constructing an alternative to Telstra’s access
network.'"*

,1‘1 J\! mat reach \\nd LESar

W(}f‘.»’(. {6 muest do so {sking ils

%% ACCC Draft Decision, at page 80

™° Telstra Efficient Access (TEA) Model Overview, at page 3, emphasis added
' Telstra Efficient Access (TEA) Model Overview, at page 4, emphaosis added
" Telstra response to Discussian paper, at page 16, emphasis added

™ Telstra response to Discussion paper, at page 10, emphasis added
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