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Overview 
On 8 November 2021, TPG Telecom Limited and various subsidiaries submitted a joint 
functional separation undertaking (TPG’s original undertaking) to the ACCC pursuant to 
section 151C of the Telecommunications Act 1997 (Telecommunications Act). 

On 18 November 2021, the ACCC issued a consultation paper seeking comments from 
interested stakeholders on whether accepting TPG’s original undertaking would be likely to 
promote the long-term interests of end-users (LTIE).  

The ACCC received one submission, from NBN Co, which expressed the view that TPG’s 
original undertaking was broadly appropriate but suggested aspects that required further 
clarification. NBN Co’s submission is available on the ACCC’s website. 

On 9 February 2022, the ACCC gave TPG a Notice to vary its original undertaking under 
consideration in accordance with subsection 151K(2) of the Telecommunications Act. The 
Notice to vary invited TPG to submit a varied undertaking to address a technical issue in 
relation to the parties that gave TPG’s original undertaking. The Notice to vary also invited 
TPG to make a variation to the compliance training commitments in TPG’s original 
undertaking to address a concern identified by NBN Co. 

TPG submitted a varied undertaking in response to the Notice to vary on 21 February 2022. 
The Telecommunications Act requires the ACCC to conduct further consultation before 
deciding whether to accept or reject the varied undertaking. 

The ACCC seeks comments from interested stakeholders on TPG’s varied undertaking. A 
copy of TPG’s varied undertaking and the ACCC’s Notice to vary are provided on the 
ACCC’s website. 

Initial consultation – summary of NBN Co’s submission 
NBN Co submitted that TPG’s original undertaking was broadly appropriate but that the 
following areas required further clarification or amendment: 

• The undertaking does not include a clearly stated obligation for TPG Retailers and 
TPG Wholesalers to undertake separate business planning and investment 
processes. This obligation was included in the ACCC’s Telecommunications 
(Deemed Functional Separation Undertaking) Determination 2020 and would remove 
the opportunity for TPG Retailers to have inappropriate access to sensitive wholesale 
and network build information. 

• The undertaking requires compliance training to be undertaken “by all staff whose 
duties could result in them being at material risk of contravening this Undertaking 
and TPG's obligations under Part 8 of the Act” [emphasis added]. This is a high 
threshold of risk that should be reduced where possible given the impacts on 
competition that could result from inadvertent disclosures of Protected Information.  

• All staff should understand TPG's compliance obligations so that they understand 
how to appropriately act if they become privy to information that should not be shared 
with either a Retail or Wholesale business. 

• It is unclear whether Shared Corporate Services and Network Engineering Services 
staff will receive compliance training. Clause 22.4(1)(c) of the undertaking should be 
clarified so that it is clearer these staff have an explicit obligation to receive 
compliance training. 

https://www.accc.gov.au/regulated-infrastructure/communications/carrier-separation-rules/tpg-joint-functional-separation-undertaking/submission-and-consultation-paper
https://www.accc.gov.au/system/files/NBN%20Co%20-%20submission%20to%20the%20TPG%20joint%20functional%20separation%20undertaking%20consultation%20paper_0.pdf
https://www.accc.gov.au/regulated-infrastructure/communications/carrier-separation-rules/tpg-joint-functional-separation-undertaking/varied-undertaking-consultation
https://www.legislation.gov.au/Details/F2021C00342
https://www.legislation.gov.au/Details/F2021C00342


• The ACCC should seek clarity from TPG on recent organisational changes to assess 
whether they impact TPG’s ability to comply with the undertaking. These changes 
combine the Wholesale function under the same management line as the Enterprise 
and Government which raises questions of appropriate staff separation. 

NBN Co’s submission did not comment directly on whether accepting TPG’s original 
undertaking would promote the LTIE. However, NBN Co acknowledged that legislative 
changes introduced by the Telecommunications Legislation Amendment (Competition and 
Consumer) Act 2020 would generally promote the LTIE if properly administered by the 
ACCC.  

Furthermore, NBN Co suggested that the ACCC monitor functionally separated 
telecommunications operators closely in respect of their impact in both the retail and 
wholesale markets. In this regard, the ACCC notes that functionally separated network 
operators are required to provide us with periodic compliance reports. We also encourage 
interested stakeholders to disclose any concerns regarding non-compliance with the non-
discrimination obligations.  

ACCC’s view 

Business planning and investment approval 

As noted by NBN Co, the Deemed Functional Separation Undertaking Determination as 
made by the ACCC, requires separate business planning and investment approval 
processes.1 This Determination comprises a set of model terms for standard functional 
separation (i.e., a single entity) and this provision is intended to help satisfy the legislative 
requirement that the two functions (retail and wholesale) within a corporation subject to a 
standard functional separation undertaking maintain arm’s length separation.2 There is no 
equivalent legislative provision in section 151C of the Telecommunications Act that imposes 
this obligation for a joint functional separation undertaking, such as TPG’s undertaking, as 
given by multiple corporations.  

TPG’s varied undertaking retains commitments from TPG’s original undertaking that require 
TPG Retailers and Wholesalers to be subject to separate management and directors, and 
prohibits confidential wholesale information and network rollout information from being 
shared with TPG Retailers. TPG’s varied undertaking also continues to require TPG 
Wholesalers and TPG Retailers to prepare and maintain separate management accounts to 
an EBITDA level. 

Further, TPG will also be subject to the statutory non-discrimination obligations which 
proscribe access by TPG Retailers to network rollout information.3 

We therefore do not consider that TPG’s undertaking requires additional obligations 
regarding business planning and investment approval. 

Compliance training requirements 

In relation to staff compliance training, the ACCC agrees with NBN Co’s assessment that the 
threshold in TPG’s original undertaking that conditions the circumstances under which 
relevant staff are to undertake compliance training was set too high.  

NBN Co also submitted that clause 22.4(1)(c) of TPG’s original undertaking should be 
clarified to ensure that TPG’s Shared Corporate Services and Network Engineering Service 

 
1 Paragraph 7(2)(c) - Telecommunications (Deemed Functional Separation Undertaking) Determination 2020 
2 Paragraph 151A(2)(b) of the Telecommunications Act. 
3 Sections 151ZF and 151ZG of the Telecommunications Act. 



staff receive compliance training. However, we consider that the original clause imposed a 
clear obligation for these staff to undertake compliance training by reference to clause 24. 

Restructure 

As noted in NBN Co’s submission, TPG will have a single Group Executive for Enterprise, 
Government and Wholesale after a recent restructure. After liaising with TPG following the 
restructure, the ACCC understands that there have been no substantive changes to TPG’s 
business as part of the restructure and that only internal reporting lines have changed. 

However, we note that clause 13.1 of TPG’s original undertaking named specific individuals 
responsible for the senior leadership of the TPG Retailers and TPG Wholesalers. To 
address TPG’s recent change in internal reporting lines and any future changes, TPG’s 
varied undertaking does not include named individuals.  

TPG’s varied undertaking applies to local access lines capable of providing superfast 
carriage services to residential customers. While TPG’s undertaking will therefore not apply 
to Enterprise and Government services, the ACCC acknowledges the risk identified by 
NBN Co that a large organisation such as TPG could share staff across its many functions. 
However, our view is that TPG’s varied undertaking includes information sharing restrictions 
and requires separate Wholesale and Retail staff, including those engaged by but not 
necessarily employed by either, that will mitigate this risk. There are similar obligations 
included in the varied undertaking in respect of staff engaged in Shared Corporate Services 
and Network Engineering Services.  

Notice to vary 
On 9 February 2022, the ACCC gave TPG a Notice to vary its original undertaking in 
accordance with subsection 151K(2) of the Telecommunications Act. This provision allows 
the ACCC to give a written notice to TPG that invites TPG to make variations to the original 
undertaking as specified in the notice.  

On 21 February 2022, TPG submitted a varied undertaking in accordance with the Notice to 
vary. Pursuant to paragraph 151F(6)(b) of the Telecommunications Act, the period beginning 
on the day on which the Notice to vary was given and ending at the end of the time limit 
specified by the ACCC when it published the varied undertaking under section 151G can be 
disregarded for the purpose of calculating the three-month period in which the ACCC must to 
decide to accept or reject the undertaking.4  

The Telecommunications Act requires the ACCC to publish a notice on its website setting 
out the varied undertaking and inviting submissions from interested persons about the 
undertaking within a specified period of no less than 15 business days, before deciding 
whether to accept or reject the varied undertaking.5 

Summary of Notice to vary 

The ACCC identified a technical issue with TPG’s original undertaking as it was expressed 
to be given on behalf of its Retailers, Wholesalers and Network Entities (Pipe Networks and 
TransACT). The inclusion of the Network Entities as parties to TPG’s undertaking means 
that the undertaking is not compliant with paragraph 151C(2)(a) of the Telecommunications 
Act, which requires that all parties to an undertaking be identified as either a Wholesaler or a 
Retailer (therefore precluding a party being identified as neither a Wholesaler or a Retailer 
but rather a “Network Entity”). 

 
4 The initial consultation period may also be disregarded – paragraph 151F(6)(c) of the Telecommunications Act. 
5 Combined effect of subsections 151K(2)-(3), paragraph 151F(6)(b) and section 151G of the Telecommunications Act. 



The Notice to vary invited TPG to make variations to TPG’s original undertaking such that it 
complies with the requirements of paragraph 151C(2)(a) of the Telecommunications Act. 
The Notice to vary also invited TPG to make variations to its original undertaking to address 
the concern identified by NBN Co in relation to compliance training commitments. 

ACCC assessment of TPG’s varied undertaking 
The ACCC considers that TPG’s varied undertaking complies with the requirements of 
paragraph 151C(2)(a) of the Telecommunications Act and is satisfied that the compliance 
training commitments in clause 24 are appropriate.  

Further, the ACCC’s preliminary view is that accepting TPG’s varied undertaking is likely to 
promote the LTIE. 

Consultation and next steps 
The ACCC requests written submissions on TPG’s varied undertaking by no later than 
Wednesday 16 March 2022. Stakeholders may email submissions to 
telcoseparationrules@accc.gov.au.  

After considering submissions from interested parties, the ACCC will then publish its 
decision on whether to accept TPG’s varied undertaking. 

ACCC consultation policy 

To foster an informed and consultative process, all submissions will be considered as public 
submissions and will be posted on the ACCC’s website. Interested parties wishing to submit 
commercial-in-confidence material to the ACCC should submit both a public and a 
commercial-in-confidence version of their submission. The public version of the submission 
should clearly identify the commercial-in-confidence material by replacing the confidential 
material with an appropriate symbol or ‘c-i-c’. 

The ACCC expects that claims for commercial-in-confidence status of information by parties 
will be limited in nature in order to allow the widest possible participation in the public inquiry. 

The ACCC has published a guideline6 explaining the process that parties should follow when 
submitting confidential information to communications inquiries by the ACCC. The ACCC-
AER information policy: the collection, use and disclosure of information also sets out the 
general policy of the ACCC and the Australian Energy Regulator (AER) on the collection, 
use and disclosure of information. Both policies are available on the ACCC website. 

The ACCC prefers to receive submissions in electronic form, either in PDF or Microsoft 
Word format which allows the submission text to be searched. 

 
6 ACCC, Confidentiality Guideline for submitting confidential material to ACCC communications inquiries, April 2014.   
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https://www.accc.gov.au/publications/communications-inquiries-submitting-confidential-material
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https://www.accc.gov.au/publications/accc-aer-information-policy-collection-and-disclosure-of-information
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