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Dear Mr Samuel 

I refer to the Australian Competition and Consumer Commission's (ACCC) release of 
the Water Trading Rules Position Paper on 10 September 2009. Please find 
attached a submission on the Position Paper from the Queensland Department of 
Environment and Resource Management. The submission focuses on issues that 
would cause concern to Queensland if ,they were to become trading r ~ ~ l e s .  

In particular, I note the paper goes beyond making recommendations on trading 
rules to encompass a range of preliminary positions on water resource planning and 
management. Given the scope, complexity and number of Commonwealth and State 
en.tities involved in the Murray-Darling Basin reforms, it is Queensland's position that 
the trading rules should focus solely on those rules that deal with the trading of 
established water entitlements. 

I remain fully supportive of the ACCC's efforts to enhance and deepen water 
markets in Australia. 

Representatives from the Department of Environment and Resource Management 
are available to meet with the ACCC should you require further information or 
clarification about the submission. 

Should you have any further enquiries, please do not hesitate to contact Mr Randall 
Cox, Director, Strategic Water Initiatives of the department on telephone 
(07) 3330 61 07 or Mr Aaron Stasi, Team Leader, Water Trading of the department 
on telephone (07) 3330 601 1. 

Yours sincerely 

STEPHEN ROBERTSON MP 

Att 
Level 17 
61 Mary Street Brisbane Qld 4000 
PO Box 15216 City East 
Queensland 4002 Australia 
Telephone +617 3225 1861 
Facsirnilie +617  3225 1828 



DERM (Queensland) Submission to ACCC Water Trading Rules Position Paper 

CTS No 13053/09 
Attachment A 

For purposes of this submission, the terminology used is mnsistent with the National Water 
Initiative. Comments are provided on both the discussion and preliminary positions. 

3.1 Ownership restrictions 

(3-C) The ACCC considers that there may be barriers to trade generated by: 
an individual who'is a GO-holder of a water access right having to obtain the 
approval of other co-holders and 
the administrative process of obtaining the approval of other co-holders 
before subdivision or trade of the jointly held water access right. 

(3-D) The ACCC consideis that basin state governments should review the existing 
arrangements for trade or subdivision of co-held water access rights by members of a 
co-holding that are not related entities. 
As a general principle governments should not interfere with how water access entitlements 
(WAEs) are held. Specific cases of large institutional holdings requiring reform should not be 
addressed via a broad trading rule in the Murray-Darling Basin Plan which could affect broader 
tiling and trading arrangements of co-held entitlements. 

(3-F) The approval of an application to trade a water access right should not be 
conditional on the purchaser being the owner or occupier of land. 
In Queensland, when purchasing a WAE there are no restrictions related to land ownership. 
However, prior to unbundling water entitlements through the water planning process, provision 
exists to permanently transfer specified groundwater and interim entitlements from one 
landholding to another. This can only occur in certain areas where demand exists and where 
third-party impacts are manqgeable and there is confidence that there will be no environmental 
impacts. The timetable for water planning is not a matter for water trading rules. Hence, b-ading 
of these bundled entitlements should be exempted under any rule arising from position 3F. 

(3-6) I n  the case of tradeable water access rights, the ACCC believes that: 
(i) there should be no restrictions on trade due to the purpose for which the 
water has, is currently, or will be used. 

This position 'is not supported in relation to water reserved for urban supply. Queensland WAEs 
specify a 'purpose' attribute for which water under the entitlement may be used. The purpose 
can generally be changed through an applimtion process under rules in the relevant water plan. 
This applies to all WAEs other than those with a purpose of urban or town supply. 

Water reserved or designated for the purpose of 'urban' is reserved for the supply of towns and 
cities by local councils. These are generally the only entitlements that are unable to be traded 
and this aims to meet government's role in ensuring security for supply for essential purposes 
(noting that it is still possible to trade from other purposes to urban). 

Specifying a 'purpose' on the WAE is a legitimate restriction on what water may be used for. For 
example, particular entitlements with a purpose of 'distribution loss' ensure water service 
providers hold sufficient water to manage losses in a system to ensure delivery of water through 
channel systems is to adequate standards of reliability. Purpose can be changed if efficiencies are 
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achieved to enable some of the entitlements to be traded away but the step of changing the 
purpose provides opportunity to check that the efficiencies have been achieved. This general 
approach is also efficient and transparent to the market and consistent with Queensland's 
existing planning framework. 

If the purpose attribute was to be removed from WAEs, as regulator of water service providers 
DERM would still need to achieve the same end through another mechanism such as operator 
license conditions, requiring the development of a new type of entitlement in Queensland. 
Consequentially, legislative amendments and changes to existing planning framework and 
institutional arrangements would then be necessary, all at considerable cost. This will also be less 
efficient and less transparent than the current approach and result in some impacts on trade. 

(ii) exit fees (or fees of a similar nature) should not be charged by an 110 
solely for the reason that a water access right has been traded and will be 
used outside of the 110's irrigation network 

Rules for the management of exit fees were developed through the CoAG Exit Fees Working 
Group and a re set out in the ACCC's ' A  regime fbr the calculation and implementation of exif, 
access and termination fes  charged by irrigation water delivery businesses in the soutJtern 
Murray Dan'ng Bash" November 2006. This is the agreed method for addressing exit fees, and 
any changes to the agreed approach should be pursed through the national water reform 
process, and not through trading rules for the MDB. 

(3-1) Both stock and domestic rights could be made tradeable where existing stock 
and domestic (S&D) rights are converted into water access entitlements, provided 
that there are adequate safeguards in place to meet critical human needs in the event 
of very low allocation levels, and that no new stock and domestic tights are created. 
It is assumed that this preliminary position is specific to S&D rights in regulated schemes. 
Although there may be some merit in allowing trade in S&D in regulated schemes, trading of 
unregulated S&D is a risk that needs to be managed and Queensland is already doing this via the 
water planning framework. It is wnsidered that unregulated S# rights should not be tmdeable. 

Any trade in unregulated S&D will also result in higher administrative, compliance and planning 
costs. 

(3-1) New stock and / or domestic water needs should be sourced through the 
market, rather than simply issuing new stock and domestic rights. 
This is a planning issue. The creation of new S&D rights is manageable within proper planning 
processes in Queensland. The NWI Prelimina~y Guidelines for Water Planning and Management 
will deal with interception activities such as S&D and it is appropriate that this issue continues to 
be addressed through this forum. 

Conversion between urioritv classes 

(3-P) The ACCC recommends against allowing for conversion between priority classes 
of water access rights. The benefits of allowing conversion may be realised through a 
more efficient water market, and the potential disadvantages may be severe in terms 
of third party impacts. 
Priority changes can be suaessfulty managed through trading rules. Any restriction on allowing 
priority changes is considered a restridion on trade that would reduce the ability to provide for 
changes in localised demand patterns. 

Conversion between priority classes is not currently provided for in the Queensland portion of the 
MDB but is allowed in other water supply schemes where it has been planned for. Similar 
arrangements may be a future option in the MDB. 
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Such conversions are only allowed if it is determined that they meet strict water planning criteria. 
I n  particular, any conversions must be within the measurable tolerance levels that have pre- 
assessed these trades from potential impacts on a plan's environmental flow objectives (EFOs) 
and water allocation security objectives (WASOs). This ensures there can be no such conversions 
if there are environmental or third party impacts. 

For example, in the Fitzroy ROP area conversions are only permitted when total storage is above 
certain levels, This prevents conversions at times of low water availability. Upper and lower 
volumetric limits are also used to control the distribution of high and medium priority water, and 
limit the amount of water that can be converted one way or the other. 

(3-4) There should not be restrictions on trade specific to water carried over, nor 
should there be any specific exclusion of traded water from having access to 
carryover (assuming other criteria, such as the possession of a water amss 
entitlement, are met). 
(3-R) Where continuous sharing arrangements are not in place, the ACCC supports 
the use of a 'spillable water account' with no limits on carryover volumes. 
Carry over rules and trade in carry over should be determined on a system by system basis as 
part of the planning. Carryover arrangements must seek to balance the needs of water users and 
the environment. Any changes to carryover arrangements should only be done in consultation 
with the water users. 

(34) Relevant agencies should determine appropriate signals about the likelihood of 
carryover water being available (and the timing of that availability in the season) and 
how this should be communicated to water access right holders. This could possibly 
be linked to the tiered water sharing arrangements in the Basin Plan. 
DERM is supportive of any system that provides information to customers that helps to manage 
their WAE account. However, there would obviously be costs involved in providing such a service 
and it would need to be determined how much water users would be willing b pay for such a 
service. 

Consideration of a~ulications bv multiple approval authorities 

(5-6) Basin states should investigate the potential for trade approval authority cross- 
delegations to enable a trade approval authority in one state to carry out specified 
approval functions on behalf of an interstate approval authority. This could 
potentially reduce processing times but would need to be considered carefully. 
(5-C) Over time, basin states should consider the merits of consolidating trade 
approval functions into one approval authority 
This is beyond the scope of the Water Act  2007and raises significant institutional issues that are 
best addressed through forums such as CoAG. Furthermore, trading between New South Wales 
and Queensland will be under tagged arrangements which negates any need for a cross 
jurisdictional approval authority. 

Information-sharinq between a ~ ~ r o v a l  authorities 

(5-D) There are likely to be significant benefits in making approval authorities' 
systems interoperable, or otherwise providing authorities with the opportunity to 
access information contained on each other's systems. The ACCC notes the work 
being done by the National Water Market System in this regard. 
(5-E) Jurisdictions should prioritise work towards common registry system as part of 
the National Water Market System. 

-- 
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Under the National Water Market System interoperability is only required to the extent necessary 
to facilitate interstate trade. It is not proposed that state registers should be interoperable nor 
that a common registry s);stern is required for all jurisdictions. This is not relevant to the MDB 
trading rules. 

A~~lications to trade 
(5-F) Jurisdictions should seek to standardise their application forms as much as 
possible. It may also be useful for jurisdictions and the MDBA to develop standard 
application forms for interstate trades that would include all information required by 
the relevant approval authorities to approve the transaction. 
Previous investigations a t  the national level into standardising application forms has shown that 
standardisation is impracticable and the costs far outweigh the benefits. 

(5-6) Basin states should provide a facility to allow electronic lodgement of 
applications to trade a water access right, where this is not currently possible. 
This is being addressed through existing CoAG frameworks such as the development of the 
National Water Market System and is not relevant to MDB trading rules. 

(5-1) Approval authorities' other activities may give rise to potential or perceived 
conflicts of interest that may have the potential to undermine the water market. This 
is particularly where a conflict of interest is not disclosed to other parties to the 
transaction. This issue deserves closer attention by government. 
This is not relevant to the MDB trading rules. 

6.1 Trade in reuulated svstems 

(6-A) Water resource plans should define trading zones for regulated systems, on 
which location-specific trading rules are referenaed. The rationale behind each zone 
should be explicitly stated in the water resource plan (for example, environmental or 
physical constraint). 
While the broad principle is supported, this is water planning matter and not relevant to MDB 
trading rules. 

(6-C) The ACCC supports the fallowing principles in relation to regulated systems 
(based on the MDBC manual): 

trades within a trading zone should generally not be restricted 

r downstream trades between hydrologically connected systems should generally 
be possible 

r where a downstream trade is impeded by a physical constraint to channel capacity 
(and delivery shares across that constraint have not been created), it should only 
be approved as back trade 

Q where an upstream trade is made into a separate hydrological system, it should 
only be approved as back trade 

trades should be possible between the upper reaches of regulated river systems 
that converge downstream, provided that any supply obligations of the original 
location's river below the point of confluence, which may be affected by the trade, 
are assumed by the destination location's river 

Q upstream trades from a location supplied by more than one source to a location 
supplied by only one of those sources should be possible, but may be subject to 
special limits and cxlnditione 

This is generally supported as a principle but such detail is determined through or applied 
through the water planning process, and is not relevant to the MDB trading rules. 
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(6-D) Trading zones and water trading rules that refer directly to these zones, should 
be re-assessed and if necessary amended in the event that hydrologic connectivity, or 
physical or environmental constraints change. 

(6-E) The current and likely future magnitude and variability of river transmission 
losses in the MDB should be assessed, and, if found to be significant, options to 
account for these losses should be explored. 
This is generally supported as a principle. Catchment plans and planning processes should 
already take both 6-D and 6-E into account. This is a planning matter and not relevant to the 
MDB trading rules. 

(6-F) Operators should regularly provide information to market participants about 
the likelihood of short-term changes to trading restrictions due to changes in 
hydrologic connectivity. This information should include relevant values (such as 
trading volumes or storage levels) relative to defined trigger values, estimates of 
transmission losses, the use of available delivery capacity and back trade 
opportunities. 
The cost to water users and their willingness to meet these msts would need to be determined 
before any rules were developed to require the provision of such information. 

(6-H) The administrative process associated with tagging should provide irrigators 
with the option of how they access allocations made to their tagged entitlement, 
including the option for allocations to be automatically transferred to the irrigatof s 
account in the area of destination according to set criteria. 
This is something that should be developed in consultation with water users. Any changes to the 
way water can be transferred would need to avoid any unacceptable third party impacts. 

(6-1) Water resource plans should consider the potential for trade of water along 
rivers which are intermittently connected. To inform this process: 

more detailed information should be established and publicly reported about 
delivery losses 
arrangements for better communication between water users about options to 
minimise delivery losses for such trades should be investigated 
if triggers are used to define hydrologic connectivity, these should be clearly 
stated, reported against and communicated. 

While trading along intermittently connected systems sounds reasonable in principle, in reality 
intermittently connected systems are so variable that opportunity to establish rules is limited by 
consideration of third party and environmental impacts. Case by case assessment will be needed 
in most instances. 

(6-3) Where the likely benefits outweigh the likely administrative costs, trading zones 
should be established for unregulated rivers, defining areas within which trade can 
occur without detailed assessment. These trading zones should consider: 

that hydrology should be homogeneous within the zone 
the location of important environmental assets and major offtakes 

0 the existing volume of available water and likelihood of further development 
transmission losses and local catchment inflow. 

This is generally supported as a principle however it should be noted that determination of 
delivery or system losses in natural and highly variable systems is extremely difficult and 
resource intensive and the timing of estimates would be unlikely to be of use under market 
cunditions. The cost to water users and their willingness to meet these costs would need to be 
determined before rules were developed. 
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(6-U) Options for improving the clarity and excludability of water access rights in 
unregulated systems should be examined. 'this should include an investigation of a 
range of management strategies including rostering, restrictions and options to 
'shepherd' water through xones, while recognising that different management 
approaches may be better suited to different stream types. 
This is generally supported as a principle and there are a range of such arrangements in 
Queensland for managing consumptive take; however, the use of the concept of shepherding 
outside of the context of environmental water delivery may be misplaced. Shepherding of water 
held by the Commonwealth Environmental Water Holder is part of a separate, yet to be 
established agreement between Queensland and the Commonwealth. 

(6-N) Further options to manage trade between unregulated and regulated systems 
should be considered. The conditions for such trade may vary between catchments. It 
may be appropriate to have unregulated and regulated trading zones in place for the 
same river reach. This investigation should be run parallel to any process of 
investigating trade options within unregulated systems. 
Trading between unregulated and regulated water is not supported by DERM. Creating new 
regulated water for example, can only occur through the commissioning of new infrastructure for 
storing and delivering water. I-ikewise allowing for more unregulated water would require the 
decommissioning of existing water storage. This would also require a revision of water resource 
planning and associated EFOs and WASOs. Furthermore this position appears to be inconsistent 
with position with 3-P. 

While it is possible to manage priority conversions in regulated water supply schemes where 
planning has allowed for such changes, trade between unregulated and regulated entitlements is 
akin to'a priority conversion between very differently managed entitlements. 

(6-0) Trade of groundwater access rights should be allowed within groundwater 
trading zones. 
(6-P) Trade should not be permitted between groundwater trading zones that are not 
in the same aquifer. 
(6-Q) Consideration should be given to assessing groundwater extradion rights 
(which specify location and conditions of use) as a separate process to trade of 
groundwater access right. Impacts on neighbouring bores and surface water users 
could be assessed as part of the groundwater extraction right assessment. 
(6-R) The MDBA and state authorities should investigate the feasibility of tradeable 
extraction rights (pumping rates) in groundwater zones that are heavily utilised. 
This is generally supported as a principle but this is a planning matter and not relevant to the 
MDB trading rules. 

(6-S) Trade between groundwater and surface water would only appear feasible 
when: there is a high level of connectivity and well defined and clearly understood 
lag time. 
Although this is supported in principle, such trade should only be enabled where the cor~nectivity 
is well understood and appropriately incorporated into water resource planning processes. It 
should be noted that there is insufficient connectivity between surface and groundwater to allow 
this to occur in the Queensland part of the MDB. 

6.6 Farm d a m  
(6-T) Trade of farm dam water access rights within the same catchment should be 
assessed on an individual basis and -in order to provide appropriate protection of 
third party interests-would need to consider the following: 

the farm dam has been duly authorised under the law of the basin state 
the new location is in the same zone as the original farm dam 
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new dam construction in the zone is capped f ir that particular water use type 
the size of the dam is comparable 
the catchment areas (or inflow volume) of the two dams are similar in size 
third party impacts are assessed at the new location 

This is supported in principle. However, although the focus is on works these are a proxy for the 
entitlement to water. The key consideration is that tt.le take of water should not result in impacts 
on the water entitlements of other water users or the environment. I n  practice this means that 
trade in entitlements to take overland flow will need to be considered on a case by case basis in 
most instances. 

Assessment and enforcement of the decommissioning or downsizing of farm dam capacity that 
had been traded would have significant cost implications and the willingness of water users to 
meet these costs would be a consideration for those contemplating such trades. 

(94) The ACCC qonsiders that state governments should provide information about 
the different licensed water access rights (but not 'temporary' water allocations) 
available under the water management regime in their state. 
'The information would be provided according to a template and could contain the 
following information (if applicable): 

1. Location (water source name) 

2. Water source type (regulated, unregulated, groundwater) 

3. Priority class 

4. Total entitlement on issue of that kind 

5, Reliability profile (both long-term and more recent)691 

6. Fees and charges payable by the holder of the entitlement 

7. Applicable carryover policy 

8. Dates of allocation announcements etc. 

9. Information on how allocation levels are determined (for regulated systems) 
10. Links to applicable trading rules, especially applicable trading zone rules 

11. Areas where the entitlement, and where allocation made against that 
entitlement, can be traded (tagged) to 

12. Areas from which water can be traded to the water source location. 

For some of these categories of information, it may be sufficient for a link to be 
provided, as long as this is to a readily accessible source of information. The ACCC 
considers that links may be appropriate for item 6 and onwards. 
'The templates should be available at a central location (e.g. the NWMS National 
Portal or as determined by the MDBA). 
This is generally supported as a principle but not relevant to the MDB trad~ng rules. Access to 
information relevant to trading decisions is being advanced through the National Water Market 
System. 

--- + . - - - - .- - - - - . 
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