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PUBLIC SUBMISSION TO WATER TRADING RULES POSITION PAPER BY 
DEPARTMENT OF SUSTAINABILITY & ENVIRONMENT, VICTORIA 

The Department of Sustainability & Environment (DSE) is pleased to provide the 
following comments on the Australian Competition & Consumer Commission 
(ACCC)'s Water Trading Rules Position Paper. Please note that this does not constitute 
a whole of government submission. 

General comments are outlined below: 

1. Subject to the advice provided below, DSE is supportive of ACCC involvement in 
the setting of Basin-wide water trading rules, which should have as their objective 
the facilitation of open trade. Properly functioning and transparent water markets 
are integral to better water management, and ACCC involvement in the regulation 
of the market is welcomed. 

2. As previously outlined in the DSE comment on the Issues Paper, DSE has some 
concerns about the lack of any requirement for transparency around the treatment of 
ACCC advice by the Murray-Darling Basin Authority. It is our understanding that 
the Authority has complete discretion as to whether or not to accept the ACCC's 
advice. It is our view that, to aid transparency, the Murray-Darling Basin Authority 
should be required to publicly justify and defend any rejection or alteration to the 
ACCC's advice from that provided. 

3. DSE is supportive of the general direction of many of the preliminary positions in 
the paper, such as - 

- It generally focuses on higher level principles and sensibly avoids considering 
trading rules for individual streams or aquifers; 

- The States remain accountable for detailed trading rules (and it is important that 
this accountability is not diluted, as explained in paragraph 5 below); 

- It acknowledges the need for the processing and reporting of trade to be done in a 
way that avoids duplication with other processes; and 



- It recognises the plan for interstate register inter-operability for trade of 
allocations. 

4. However, the position paper omits coverage of other important matters, such as - 

- Ensuring sound underpinning of water markets, through positions on topics 
such as entitlement security, allocation policy (for example, no claw-back of 
allocations already made) and the governance of decision makers; 

- Inclusion of a process whereby the ACCC assessed State rules for 
consistency with the principles; 

- Inclusion of a dispute or appeal process that provided an avenue for parties to 
challenge State rules should they believe that certain State rules were 
inconsistent with the principles; 

- Inclusion of a position on Government purchases in the water market - this 
overshadows other possible refinements to the water market that the water 
trading rules will give effect to, and ignoring the issue will prevent the 
trading rules from meeting their stated multiple objectives. 

5. DSE has not considered in detail which of the ACCC's positions should or should 
not become formal trading rules under the Basin Plan. However, this should be 
decided by recognising the need for a hierarchical approach. Only the most 
fundamental principles should be embedded in the Basin Plan, with the detailed 
rules remaining a State responsibility. 

We understand that any trading rules established by the Basin Plan will be very hard 
to amend. This is a problem, except at the highest level, as day-to-day operations 
may require flexibility to allow change quickly and easily in response to emerging 
issues. For example, if a loophole is found in a rule, that inadvertently allows trade 
which is not hydrologically possible or has unacceptable impacts, it needs to be 
closed quickly and without wide advertisement prior to closure. 

Position 6-A suggests that trading zones (and hence some basic trading rules) should 
be included in the water resource plan. Again, these are not easily refined and may 
face timeliness and flexibility issues, due to the proposed lengthy approval process 
including certification by the Commonwealth Minister. In addition, water resource 
plans in Victoria are not a single document, but are seen as a compendium of 
instruments. No evidence is presented that there would be an advantage in setting 
trading rules though water resource plans. 

We suggest that the current Victorian process of the Minister making trading rules 
under the Victorian Water Act 1989 (the 'Act') is a well targeted approach. Specific 
trading rules can be best done at a local State level, subject to consistency with the 
high level principles in the Basin Plan, because they can be adaptive to local 
conditions and changing circumstances. Many of the more detailed comments (see 
subsequent paragraphs) on the ACCC position paper illustrate the complexity of 
local situations and support a local approach. 



Comments on specific positions follow - 

6. Definition: Infrastructure operator is defined to include 'drainage' - this is not 
advisaljle because an organisation that provided only drainage (if such was to exist) 
should not be covered by these rules, which do not apply to drainage rights. 

7. Positions 3-A and 3-F prevent trades being limited by whether or not the purchaser 
is a landholder. This would create problems in two areas: 

a. Trade of a take and use licence (for unregulated streams or for groundwater) 
is necessarily limited to a landholder or occupier due to the 'use' component 
of the licence - hence the ACCC positions should be redefined; 

b. In addition, the Act prevents trade of allocation to an ordinary person who is 
not the owner or occupier of land (s33U and s33V). This is designed to 
reduce the opportunity for any market manipulation of the important 
allocation market, especially in small systems, where the market may be 
very thin and open to such activity. Victoria sees value in continuing with 
this constraint and, anyway, could not comply with this without a change to 
its legislation. 

8. Similarly there are problems with position 3-5, that stock and domestic rights should 
not be issued, but rather sourced through the market: 

a. Firstly, the basis statement in the position is about 'issue' which is not a 
trading concept. Even if it is a good resource management principle, it is 
misplaced in the trading rules. 

b. Secondly, there are situations (some groundwater systems) that are not fully 
allocated according to the Act - these should not be constrained; 

c. There are also 'private rights' to water in the Act (s8), where a right to stock 
and domestic water exists without any issue or trade being required. 
Victoria therefore cannot comply with this position without a fundamental 
review of this right, and a consequent change to legislation. Other States 
may have similar issues. This should be allowed for in the position taken by 
the ACCC. 

9. Position 3-N (Water access right trades should not be conditional on a reduction in the 
trade volume to address overallocation) should not be applied in the specific case of 
an unregulated stream. If an entitlement is traded downstream, the downstream 
person may have access to a greater proportion of the entitlement volume that the 
upstream person would have had (due to inflows that occur between the two points). 
Victoria addresses that by a general rule requiring a 20% volume reduction. This is 
not because the river is overallocated, but as a mechanism to prevent third party 
impacts. 

It may be that 3-N would not apply in such a case, but that should be specifically 
said in the final advice. Otherwise, the ACCC should suggest a practical alternative 
approach to management of downstream trade, rather than ignore the third party 
impact or close off trade altogether. 

10. Position 3-P (no conversion between priority classes of water access rights) may be 
generally supportable in a time of climate change. However it remains a useful tool in 



special cases, such as (for unregulated systems) conversion of a summer pumping 
licence to a winter-fill licence at the point of trade, in order to improve environmental 
outcomes. The position should be refined to allow for conversion in certain cases. 

11. Section 4 of the position paper deals extensively with the 4% limit on trade out of 
irrigation areas. As this topic is being dealt with in other fora, DSE makes no 
comment on it here. 

Position 5-B ("investigate the potential for trade approval authority to cross-delegate") 
is unnecessary and unworkable. It is unnecessary because work is underway to 
improve interstate trading processes, including the development of interoperability 
of water registers. It is unworkable because it dilutes accountability and ignores the 
responsibilities of the Victorian Minister (and his delegates) under the Act, with 
similar issues likely to be present in other States. It also requires operators in each 
State to have full knowledge of the arrangements in the other States - better to leave 
it to the 'expert'. 

13. Position 5-C (consolidating trade approval functions into one approval authority) is 
also not supported. Creation of a separate authority for the purpose of processing 
interstate trades would seem a most inefficient outcome. It must be remembered 
that most aspects of each State's end of an interstate trade are identical to the same 
function for an intra-state trade. There is no point in allotting some of this workload 
to a totally different body. , 

14. Position 5-G proposes that States should provide a facility to allow electronic 
lodgement of applications to trade a water access right. Electronic lodgement of 
allocation trades is supported and available already in Victoria for larger brokers, 
and there are plans to make it more widely available. 

However the provision of an electronic lodgement facility for water entitlements, the 
ongoing right to water, is a major step. The ACCC paper notes that electronic 
conveyancing for land can occur in Victoria. While this is true, it is the result of a 
large investment over many years, justified by a very large market. It is doubtful 
that the water entitlement market would ever be large enough to support the 
investment needed, and certainly should not be assumed to be so without a proper 
analysis. This part of position 5-G is therefore not supported. 

15. Position 6-D is that "Trading zones and the water trading rules that refer directly to 
these zones, should be re-assessed and if necessary amended in the event that 
hydrologic connectivity or physical or environmental constraints change." Position 6-F 
is a companion to this, requiring provision of transparent information about the 
likelihood and mechanisms for such change. 

There is an obvious need to encourage transparency about hydrological 
disconnection (or limited connection) so as to inform the market, and ensure that 
there is no chance of a political element creeping in to the decision making. Hence 
position 6-F, requiring transparency about the criteria for decision making and 
likelihood of changes to trading rules, is useful. 

However, the practical impacts of changes to trading rules arising from change to 
connectivity are significant and deserve further analysis. There is a distinction 
between losses that would be incurred due to the trade and losses that would be 



incurred to allow conveyance of any water. If the conveyance problem is under 
control, then there should be little need for trade limitations. 

If however, there is insufficient conveyance water (as has apparently been the case 
for the Murrumbidgee this season so far), further problems are created: 

a. Earlier approved trades may not be supported, with consequent third party 
impacts. This is mentioned in the discussion about the movement of water 
with an allocation trade (p137, paragraph 3 in 'Discussion'). While actual 
use by the buyer can occur much later (including in a later season with 
carryover), the right is actually delivered to the destination valley at the 
instant of the trade through inter-valley accounting. Consequent 
management of delivery of the inter-valley debt then needs to be managed, 
and a change in hydrological connectivity creates a significant problem. 

b. As a parallel example, if an entitlement has been earlier tagged from 
upstream to downstream of the connectivity problem, it must still be 
supplied. Loss of connectivity might prevent this. 

While it is not possible to prevent connectivity problems ever emerging, these issues 
point back to the need for trading rules to consider broader matters that impinge on 
the market, such as allocation policy. 

16. Position 6-E suggests that further investigation should be undertaken into the impact 
of trade on transmission losses. This is conceptually sound but difficult in practice. 
There would be major challenges in calculating and applying loss factors - 

a. conditions change and future conditions will be unknown at the time of the 
trade (delivery of the traded water will occur some time in the future); 

b. any 'exchange rate' that is created to account for transmission losses changes 
can have third party impacts (but so does a value of '0'); 

c. if loss factors were to be introduced, they would presumably need to be two 
way; 

d. the real-life situations cover a very broad spectrum, from situations where 
the trade has a small (and difficult to determine) marginal impact on losses, 
to those where the impact is obviously large, eg. the person taking delivery 
requires the river to run when it was not going to. 

17. Position 6-G suggests that exchange rates not be used in regulated systems. This is 
generally supported, but with a couple of exceptions: 

a. Exchange rates serve a useful purpose in Victoria's case to allow trade back 
into the Goulburn system. This system has a long history of trade out using 
exchange rates, and hence trade back in serves only to correct any third party 
issues that might have been caused by the original trade out. 

In addition, it is the only mechanism that actually allows trade back up a 
tributary of the Murray - tagging could not do that. And yet such trade is 
reasonable as the Goulburn storage can support the entitlement traded back 
up (in the same way as it supports the volume historically traded out). If the 
market demand is for water to move back into the Goulburn, this should be 
enabled by the trading rules. 



b. Another example of useful application of exchange rates is in trade from 
regulated to unregulated systems. This is a tiny market with significant 
limitations (eg. trade can only to a winter fill storage, and no trade of 
allocation), but it is nevertheless important to relevant diverters. The only 
available mechanism (despite some flaws) is exchange rates, as tagging up 
an unregulated stream cannot work. If exchange rates are not permitted, no 
such trade could be permitted, and no practical alternative is presented in the 
position paper. 

c. A third example is a rescaling process. At the time of unbundling, the old 
'sales' product was rescaled into a low reliability water share in some 
Victorian systems. This rescaling could perhaps be useful in other 
hypothetical situations - position 6-G could be clarified to ensure that 
rescaling would not be seen as a non-permitted application of an 'exchange 
rate'. 

18. Tagged trade processes are addressed in section 6.1.3 of the position paper. It is 
worth noting that tagged trade within Victoria is already extensive, and it is done 
seamlessly in the Victorian water register. There are however opportunities for 
improvement in interstate tagging processes. Position 6-H (allowing an owner of a 
tagged entitlement to choose to have allocations moved to the destination account 
immediately after issue) could be a useful improvement. It would be worth 
investigating how it could be done and how to design it in a way that can co-exist 
with the existing approach. 

19. Sections 6.2 to 6.4 deal with trade in unregulated systems, between unregulated and 
regulated, and in groundwater systems. These are difficult areas, due to the very 
local nature of the entitlement, and the difficulty of moving it without creating some 
third-party impact. Hence trading rules need to be very local and very adaptive. 

The paper considers the issue of hydrologic connectivity which is important. 
Position 6-1 and 6-5 suggest that trade along intermittently connected streams should 
be considered if the administrative costs are not excessive. This is a very relevant 
consideration, as the work required to analyse and set in place procedures for 
individual streams would be challenging. This would not seem to be a priority area 
for trading rule improvements. 

Even if hydrologic connection is not a problem or can be well managed, the trading 
rules also have to recognise that movement of an entitlement, even in a well- 
connected stream system, can still have third party impacts. The buyer may be 
downstream past another tributary, and then able to take water that the seller could 
not have accessed, perhaps with unacceptable consequences. 

Trading zones are also more difficult in these systems. Ideally a trading zone would 
represent a region within which trade could proceed without restrictions. However, 
this principle could lead to trading zones being so small and numerous as to be 
ineffective. The volume and number of entitlements and the trade interest in each 
zone may be very small. And if each zone was to require a specific gauging point at 
its bottom end and a set of extraction limits, it may require significant effort for little 
result. 



Hence trade rules and approvals tend to require individual investigation and 
extensive local knowledge. 

Codifying such rules is difficult. The Minster for Water has recently issued revised 
'Policies for Take and Use Licences' (shortly available on water register website) 
which deal with these issues. The Basin Plan should preferably not create any 
specific rules for unregulated or groundwater systems, but instead allow these 
systems to be managed by the relevant State. 

20. Section 7 deals with trade of water delivery rights. These are currently tradable 
within irrigation areas, but there is little market interest in these times of low 
allocations, low flow, and generally adequate delivery capacity. The conclusions in 
the position paper are supported. 

21. Position 9-D suggests that trading parties be required to 'accurately' report price of 
a trade. They are currently required to report such data for trade in regulated 
systems in Victoria, but there is no strong mechanism to check or enforce accuracy. 
Legislative change to create such a mechanism may not be easy to justify. 

We are happy to discuss these matters if you wish. 

Yours sincerely, 
n 

ager, Office of Water 


