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In the last six months12

$4.7 million
reported small business scam 
losses

2 administrative resolutions1 and 

3 court outcomes2 
obtained on matters a�ecting small 
business and franchising

596 344
page views of our small business 
resources 

1 The ACCC obtained a court-enforceable undertaking from Husqvarna Australia Pty Ltd and a voluntary commitment by Luxottica Franchising 
Australia.

2 In proceedings taken by the ACCC against Servcorp Ltd, Murray Goulburn Co-operative and Landmark Operations Limited. On 
21 December 2018 proceedings were instituted against Employsure Pty Ltd.

3 ACCC data of contacts where business size and age was stated (excludes scam reports). Percentage increases are based on comparisons with 
the previous Small business in focus (January to June 2018).

A profile of the typical business contacting 
the ACCC3

Around one third (34%) are 
established businesses that 
have operated for 10+ years

q6%

Most commonly reported:
misleading or deceptive conduct

(27% of contacts)

q1%

Majority are 
micro-sized 

businesses with 
0–4 sta�

(68% of contacts)

p0%

Coming up this year

�� The Report of the Franchising Inquiry 

�� Continuing consultation on the 
Regulatory Impact Statement on new 
car dealership franchises

�� The Unit Pricing Code Review continues



Who’s contacting us4

Contact type Small business Franchising Agriculture

Jul–Dec 2018 Jan–Jun 2018 Jul–Dec 2018 Jan–Jun 2018 Jul–Dec 2018 Jan–Jun 2018

Reports 2586 2458 206 199 97 126

Enquiries 1143 1321 68 64 17 52

Total 3729 3779 274 263 114 178

Reports by key issue5

Issues Small business Franchising Agriculture

Jul–Dec 2018 Jan–Jun 2018 Jul–Dec 2018 Jan–Jun 2018 Jul–Dec 2018 Jan–Jun 2018

Consumer law related issues

Misleading conduct/false 
representations

1023 1072 50 43 25 49

Consumer guarantees 514 488 1 2 23 16

Product safety 28 28 1 0 1 3

Unconscionable conduct 52 48 6 10 1 5

Wrongly accepting payment 220 221 5 2 4 6

Unsolicited goods and services 21 34 0 0 0 0

Other Australian Consumer Law 
(ACL) issues

408 295 19 5 5 5

Competition related issues

Misuse of market power 83 127 2 1 7 8

Exclusive dealing 71 68 5 3 2 5

Other competition issues 55 57 2 2 3 7

Franchising Code related issues

Inadequate disclosure - - 51 31 - -

Not acting in good faith - - 107 84 - -

Improper termination of 
agreement

- - 7 6 - -

4 Refers to contacts received from various sources, disaggregated by reports (of potential misconduct) and enquiries. Further investigations 
of these reports may not reveal a legislative breach. Care should be taken when drawing any conclusions from this data and when making 
comparisons with other ACCC data, as records may be modified after this time period resulting in differences over time. Small business, 
Franchising and Agriculture contacts are separate datasets which are not a sub-set of each other.

5 Some reports are categorised as having more than one issue. Excludes reports not within the remit of the ACCC. Small business, Franchising 
and Agriculture reports are separate datasets which are not a sub-set of each other.



Food and Grocery Code
The ACCC’s submission to the Final Report expressed our 
concern that the Review’s recommendations do not go far 
enough to improve the Code. Our submission supports 
changes to the Code that would provide meaningful 
protection to all suppliers, including making the Code 
mandatory and introducing civil pecuniary penalties.

Digital Platforms Inquiry
On 10 December 2018, the ACCC released its preliminary 
report for the Digital Platforms Inquiry. Small businesses 
who advertise on these platforms are likely to be 
interested in the ACCC’s draft recommendations, including 
the proposal to establish a digital platforms ombudsman. 
The final report is due to be released by 3 June 2019. 
Written submissions in response to the preliminary report 
are due by 15 February 2019. 

Exemptions
Where conduct that breaches Australia’s competition 
laws has wider public benefits that outweigh the harm to 
competition, businesses can seek an exemption to engage 
in the conduct. In the last six months, we have allowed 
exemptions for:

�� The Homeworkers Code of Practice, which helps 
businesses in the textile, clothing and footwear 
industry to certify that they comply with relevant 
Awards and workplace laws.

�� A group of wine growers in the Riverland region 
of South Australia to collectively negotiate with 
purchasers of wine grapes and wine.

�� A scheme to recycle or dispose of used agricultural 
and veterinary chemical containers and unwanted 
chemicals, funded by a voluntary levy on 
manufacturers and suppliers of the chemicals.

We have a new power to grant ‘class exemptions’ for 
conduct that poses very little risk to competition or is 
likely to result in a net public benefit, allowing eligible 
businesses to engage in specified conduct without having 
to lodge a specific authorisation or notification. The ACCC 
is developing a draft legislative instrument for the first 
such class exemption to allow:

�� small businesses, including some agribusinesses, to 
form collective bargaining groups to negotiate on the 
supply or acquisition of goods or services

�� all franchisees to collectively bargain with 
their franchisor.

We will conduct a further round of public consultation 
before the draft is finalised in the first half of 2019.

Franchising Code
In addition to our written submission to the Inquiry into the 
Franchising Code of Conduct and the Oil Code, the ACCC 
appeared before the Parliamentary Joint Committee at a 
public hearing on 21 September. Our Deputy Chair, Mick 
Keogh, delivered the ACCC Opening Statement to the 
Inquiry. For further details on our recommendations to the 
Inquiry see: ACCC submission.

The Committee is due to report its findings by 
14 February 2019.

Enforcing the law
Enforcement action taken to protect small business in the 
last six months includes: 

�� A Federal court declaration by consent that 12 terms 
in standard form contracts used by two Servcorp Ltd 
subsidiaries (Servcorp) were unfair and therefore 
void. One such term had the effect of automatically 
renewing a customer’s contract unless the customer 
opted out, allowing Servcorp to unilaterally increase 
the contract price. Servcorp is one of the largest 
suppliers of serviced office space to small businesses 
in Australia. 

�� A court-enforceable undertaking from Husqvarna 
Australia Pty Ltd, part of Husqvarna Group, in 
relation to statements made to its franchisees that the 
Franchising Code of Conduct does not apply to its 
dealership agreements. The ACCC considered these 
statements likely to be misleading and in contravention 
of the Franchising Code. The dealership agreement 
also contained several clauses that were potentially 
unfair contract terms and therefore void.  

�� A voluntary commitment by Luxottica Franchising 
Australia, franchisor of eyewear retailers OPSM and 
Laubman and Pank, to improve transparency for 
franchisees. An ACCC investigation had found that 
Luxottica’s marketing fund financial statement and 
disclosure document were unlikely to comply with the 
Franchising Code.

�� Proceedings instituted against employment 
relations company Employsure Pty Ltd for allegedly 
misleading small businesses that it was affiliated 
with a government agency. It was also alleged that 
Employsure represented to consumers that it provided 
a helpline for free workplace relations advice, when its 
primary function was to secure marketing leads to sell 
its services.

B2B Unfair contract terms
Ensuring that small business receives the protections of 
the unfair contract terms (UCT) law was one of our 2018 
compliance and enforcement priorities. In the last six 
months we have:

�� Supported the Government’s proposal to extend the 
UCT protections to insurance contracts, including small 
business insurance contracts.  

�� Advocated in support of UCTs in standard form 
contracts becoming a contravention of the 
Competition and Consumer Act and subject to 
civil pecuniary penalties in our submission to the 
Government’s review of the extension of UCT 
protections to small business.

�� Worked with a number of dairy processors on 
potential UCTs in their milk supply agreements. In July 
Warrnambool Cheese and Butter Factory Company 
Holdings Limited agreed to amend the terms of its 
milk supply agreement and milk supply handbook in 
response to concerns that these terms were potentially 
unfair to farmers. In December Brownes Food 
Operations, Lion Dairy & Drinks, Norco Co-operative 
Limited, Parmalat Australia and Fonterra Australia 
also agreed to amend specific terms in their milk 
supply agreements.

https://static.treasury.gov.au/uploads/sites/1/2018/12/c2018-338723-Australian-Competition-and-Consumer-Commission.pdf
https://www.accc.gov.au/focus-areas/inquiries/digital-platforms-inquiry/preliminary-report
https://www.accc.gov.au/focus-areas/inquiries/digital-platforms-inquiry/preliminary-report
https://www.accc.gov.au/public-registers/class-exemptions-register/collective-bargaining-class-exemption
https://www.accc.gov.au/public-registers/class-exemptions-register/collective-bargaining-class-exemption
https://www.accc.gov.au/media-release/accc-opening-statement-parliamentary-inquiry-into-the-franchising-code-of-conduct
https://www.accc.gov.au/system/files/ACCC%20Submission%20to%20the%20Franchising%20Code%20of%20Conduct%20Inquiry%20-%2011%20May%202018....pdf
https://www.accc.gov.au/media-release/servcorp%E2%80%99s-business-contract-terms-declared-unfair
https://www.accc.gov.au/public-registers/undertakings-registers/husqvarna-australia-pty-ltd
https://www.accc.gov.au/media-release/luxottica-to-improve-transparency-for-franchisees
https://www.accc.gov.au/media-release/employsure-in-court-over-misleading-advertising-and-unconscionable-conduct-allegations
https://www.accc.gov.au/system/files/ACCC-Submission-Extension-of-UCT-protections-to-insurance-contracts.pdf
https://consult.treasury.gov.au/market-and-competition-policy-division-internal/c2018-t342379/
https://consult.treasury.gov.au/market-and-competition-policy-division-internal/c2018-t342379/
https://www.accc.gov.au/media-release/warrnambool-cheese-and-butter-amends-contract-terms
https://www.accc.gov.au/media-release/dairy-processors-agree-to-amend-farmer-contract-terms


Subscribe to the ACCC’s Franchising Information 
Network (FIN) to receive updates, resources and useful 
tips relevant to franchising participants. Subscribe via 
www.accc.gov.au/media/subscriptions. 

Franchising compliance checks 

The ACCC commenced a Franchising Project in December 
2018. In addition to our general industry code compliance 
assessments, we will be undertaking additional, targeted 
compliance checks to address specific issues or ‘harms’ 
of special interest, or examine sectors or industries of 
concern in the franchising sector. The Project will also 
encompass an education campaign to share some of our 
findings and to assist prospective franchisees.

Country of origin food labelling
Since the Country of Origin Food Labelling Information 
Standard 2016 became mandatory on 1 July 2018, the 
ACCC has continued to ensure businesses are presenting 
accurate information about country of origin to their 
consumers. Find out more about our compliance and 
enforcement approach for country of origin labelling.

In December, the Federal Court ruled that encapsulation 
in Australia of imported fish oil and Vitamin D by Nature’s 
Care Manufacture Pty Ltd does not constitute ‘substantial 
transformation’ of the product. The product’s ‘Made in 
Australia’ claim was therefore not protected by the safe 
harbour defence, which is available under the ACL. 

Agriculture
Over the last six months the ACCC has:

�� Completed court proceedings against Murray 
Goulburn Co-operative and its former Managing 
Director, Gary Helou. The Federal Court ordered Mr 
Helou to pay $200 000 in penalties for being knowingly 
concerned in Murray Goulburn’s false or misleading 
claims about the farmgate milk price it expected to 
pay dairy farmers during the 2015–16 milk season.

�� Completed court proceedings against Landmark 
Operations Limited (trading as Seednet) for false 
and misleading advertising to farmers of its Compass 
variety barley. The Federal Court ordered Landmark 
Operations to pay a $1 million penalty and contribute 
to the ACCC’s legal costs.

�� Released an issues paper to commence a wine grape 
industry market study.

�� Liaised with the Government regarding the 
development of a draft mandatory dairy code. 

Horticulture Code

The ACCC has issued its first infringement notice under 
the 2017 Horticulture Code of Conduct (Horticulture 
Code) to Sydney fruit and vegetable wholesaler Stuart 
Dickson Produce Pty Ltd for allegedly trading with a 
grower in horticulture produce without having a written 
horticulture produce agreement in place. Stuart Dickson 
paid the $10 500 infringement notice. 

In the last six months we have undertaken 15 compliance 
checks under the Horticulture Code.

Scams
Reports of business email compromise (BEC) scams have 
grown by a third this year and are causing significant 
financial harm, accounting for 63 per cent of all business 
losses reported to Scamwatch. BEC scams occur when 
a hacker gains access to a business’s email accounts, or 
‘spoof’ a business’s email so that their emails appear to 
come from the company. The hacker then sends emails 
to customers claiming that the business’s banking details 
have changed and that future invoices should be paid to a 
new account.

Tip: Protect your business against scammers by 
reviewing how you verify and pay accounts and invoices. 
Consider a multi-person approval process for high value 
transactions and keep IT security up-to-date.

Increased penalties for ACL breaches
In August 2018, the ACCC welcomed changes to the ACL 
that increased maximum financial penalties for breaches 
of the consumer law. 

Penalties against individuals were increased from $220 000 
to $500 000 per breach and the maximum penalty for a 
body corporate was increased from $1.1 million to the 
greater of:

�� $10 million

�� 3 times the value of the benefit obtained from the 
contravention or offence 

�� if the value of the benefit cannot be determined, 
10 per cent of the annual turnover in the preceding 
12 months. 

Publications and fact sheets
Small business collective bargaining guidelines

Small business and the Competition and Consumer Act

Unfair terms in small business contracts

Country of origin food labelling guide & Country of origin 
food labels sign

Franchising: what you need to know

How the Horticulture Code helps you 

Dairy inquiry—guide to the ACCC’s mandatory code 
recommendation

Motor vehicle sales & repairs—an industry guide to the 
Australian Consumer Law

Contact us
ACCC Small Business Helpline: 1300 302 021

ACCC website, including where to go for advice and 
dispute resolution: www.accc.gov.au/smallbusiness 

Email updates: Would you like to keep up with the latest 
news and events relevant to small business? 

You can sign up to our free newsletters for small 
businesses, franchises, agriculture sector and educators. 
Subscribe online by visiting our website.

http://www.accc.gov.au/media/subscriptions
https://www.accc.gov.au/business/advertising-promoting-your-business/country-of-origin-claims/country-of-origin-food-labelling#compliance-and-enforcement-approach
https://www.accc.gov.au/business/advertising-promoting-your-business/country-of-origin-claims/country-of-origin-food-labelling#compliance-and-enforcement-approach
https://www.accc.gov.au/media-release/court-rules-fish-oil-capsules-not-%E2%80%98made-in-australia
https://www.accc.gov.au/media-release/former-murray-goulburn-md-gary-helou-to-pay-200000-penalty
https://www.accc.gov.au/media-release/seednet-to-pay-1m-penalty-for-misleading-barley-performance-claims
https://www.accc.gov.au/focus-areas/market-studies/wine-grape-market-study
https://www.accc.gov.au/media-release/first-financial-penalty-under-2017-horticulture-code
https://www.accc.gov.au/publications/small-business-collective-bargaining-guidelines
https://www.accc.gov.au/publications/small-business-the-competition-and-consumer-act
https://www.accc.gov.au/publications/unfair-terms-in-small-business-contracts
https://www.accc.gov.au/publications/country-of-origin-food-labelling
https://www.accc.gov.au/publications/country-of-origin-food-labels-sign
https://www.accc.gov.au/publications/country-of-origin-food-labels-sign
https://www.accc.gov.au/publications/franchising-what-you-need-to-know
https://www.accc.gov.au/publications/how-the-horticulture-code-helps-you
https://www.accc.gov.au/publications/dairy-inquiry-guide-to-the-acccs-mandatory-code-recommendation
https://www.accc.gov.au/publications/dairy-inquiry-guide-to-the-acccs-mandatory-code-recommendation
https://www.accc.gov.au/publications/motor-vehicle-sales-repairs-an-industry-guide-to-the-australian-consumer-law
https://www.accc.gov.au/publications/motor-vehicle-sales-repairs-an-industry-guide-to-the-australian-consumer-law
http://www.accc.gov.au/smallbusiness
https://www.accc.gov.au/media/subscriptions
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