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EXPERT PANEL ON ENERGY ACCESS 
PRICING 

Regulating Energy Access in the Public 
Interest

Roger Beale AO

Creation of the Panel

Improved regulation a key focus of the new energy 
market reforms 
Series of reports on regulation of infrastructure

PC Report on the National Access Regime
PC Report on the Gas Access Regime
Infrastructure Task Force (after Dalrymple Bay Coal 
Terminal delays)

Highly critical of regulators and regulation more 
generally

Not accepted by all as of high standard

EXPERT PANEL ON ENERGY ACCESS 
PRICING: Terms of reference 

common arrangements for economic 
regulation of access to electricity and gas  
transmission and distribution networks, 
covering:  
pricing principles;  
regulatory guidance (law, rules or MCE 
policy): and  
regulatory processes (i.e., the  steps in the 
assessment process, timelines etc.).
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Panel Members

Roger Beale AO, Senior Associate, Allen Consulting 
Group – Chairperson  
Greg Houston, Director, NERA Economic Consulting  
Paul Kenny, Partner, Allens Arthur Robinson  
Euan Morton, Principal, Synergies Economic 
Solutions  
John Tamblyn, Chairperson, Australian Energy 
Markets Commission – Observer 

Report Submitted 13 April 2006

Full Report Available on MCE web 
site:

www.mce.gov.au
MCE endorsed all the key 
recommendations

Key Issues

Objective - common gas and electricity?
Scope and form of regulation - price 

monitoring? 
Framework for regulatory decision 

making - propose:respond? 
Pricing Principles - role of TFP? 
Information requirements - access to 

contractor cost data
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One law for  gas and electricity?

Differences:
All to all/any to any for electricity
Key role of system stability in electricity
Regulatory requirement for investment in 
electricity
Greater competitive pressures in gas - coverage 
test

But underlying principles are the same
One law not vital - but common principles are

Common objective for  gas and electricity?

Objective sets rule making test and critical to 
interpretation - recommendation: 
“The object of this law is to promote efficient 
investment in, and efficient operation and use of,  
natural gas services for the long term interests of 
consumers of natural gas with respect to  price, 
quality, safety, reliability and security of supply of 
natural gas.”
NEL to be amended to reflect with appropriate 
changes to include ‘reliability, safety and security of 
the national  electricity system’.

Scope and form of regulation - price 
monitoring?

NEL and the NGL to  authorise the making of Rules 
for pricing regulation by 

(a)  control 
(b)  negotiate/arbitrate 
(c)  price monitoring. 

NEL and the NGL direct the AEMC to  have regard 
to (a)  barriers to entry (b)  network externalities (c)  
countervailing market power (d)  substitution 
possibilities (e)  information asymmetry; and  (f)  
other factors when making Rules about the form of 
regulation  to be applied in each instance: 
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Framework for regulatory decision 
making - Procedural Requirements

NEL and the NGL to require Rules 
for procedures that include:  •right to 
make a proposal; •stakeholder 
submissions;  • draft decision and 
reasons;  •right to make a revised 
proposal;  •stakeholders 
submissions; and  • the holding of 
pre-determination conferences. 

Regulatory decision making -
propose:respond or receive:determine?

Should the Law or Rules require:
receive:determine - AER considers 

proposal, applies criteria, makes 
decision
propose:respond - presumption of 
acceptance of “reasonable” proposal
or fit for purpose which would enable 

either approach for different aspects

Regulatory decision making - what is 
reasonable?

Productivity Commission recommended 
that AER’s role should be to approve  the 
Service Provider’s proposal if:  

(a) proposed method has a plausible 
conceptual basis; and  
(b) values used in applying the method 
lie within the range of plausible 
estimates.
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Regulatory decision making -
Plausible estimates

‘plausible’ means ‘apparently reasonable or 
probable without necessarily being so’;  
no law and practice on application of a 
judgment  of ‘plausibility’;  
no accepted statistical standard for 
determining a ‘range of plausible estimates’. 
Panel recommended against accepting this 
central PC recommendation

Dealing with Sources of Regulatory Error and 
Asymmetric Risk

Truncated regulatory returns: 
Asymmetric risk from regulatory error: social 
costs higher from prices that are too low, than 
too high
Systemic regulatory bias in favour of users
Regulatory uncertainty over methodology
Asymmetric knowledge which favours

investors not regulators

A Better Approach 1

A fit for purpose approach which allows mix of 
propose:respond and receive:determine
Pricing Principles that require AER to consider the 
risks and costs of both under- and over-investment, 
and under- and over-utilisation of existing 
infrastructure
Merits review of decisions by the AER in relation  to 
price and revenue control limited to a consideration 
of the proposal and submissions made  to the AER 
and the AER’s determination. 
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A Better Approach 2

improve the speed and certainty of 
the coverage decision particularly for 
major new  infrastructure;  
exemption of major greenfields
projects, from price  regulation for a 
period of time sufficient to overcome 
any undue regulatory risk

Pricing Principles 

Common framework for Gas and Electricity
Allow for the development of rules to cover both 
building block and total factor productivity (TFP)
Common pricing principles to include:

Reasonable opportunity to “recover at least the 
efficient costs” of meeting regulatory requirements
Requirement to assess economic costs and risks of 
under- and over-investment in and under- and over-
utilisation of facilities

Information underpins good regulation

framework for information powers common 
statutory powers for the AER to obtain information 
that is relevant to the  performance of its economic 
regulatory functions from any person;  
Rules promulgated by the AEMC specifying the 

scope and content of regular  reporting requirements 
and  requiring AER to have regard to the relevance 
and costs of the information it requires
Guidelines issued by the AER, in accordance with 

the Rules, specifying the  format requirements and 
timelines for regular reports. 
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Information

provision of equivalent information by contractors to 
the  service provider where such information is 
relevant to the AER’s economic  regulatory 
functions;  
provide for the disclosure (and protection) of 
information,;  

Summary

Regulation is not cost or risk free but it is necessary 
and can be improved
Wont be improved by blanket “propose:respond”
Differences between gas and electricity can be 
accommodated with careful application of common 
framework and principles
No need for one “energy law” - but this possibility 
shouldn’t be excluded in long run


