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Utility Regulation in New Zealand: From Light-
Handed to Many-Handed 

Dr Ross Patterson * 

1. Introduction 
From 1988 to 1998, a policy of deregulation, corporatisation and privatisation of state trading 
entities transformed New Zealand from one of the most heavily regulated to one of the lightest 
regulated western economies.   In the process, a dramatic transformation of what were previously 
publicly owned utilities, such as the telecommunications, gas and electricity industries, occurred. 

These industries raise specific competition policy issues.  They involve natural monopoly 
elements, represented by networks which are uneconomic to duplicate.  For competition to 
develop, an entrant must have access to the network to compete in an upstream or downstream 
market.  If the network owner competes in those markets, the entrant must negotiate terms of 
interconnection with its competitor.  The network owner has an incentive to delay access to the 
network, or make access available on unreasonable terms and conditions, thereby deterring or 
restricting the development of competition. 

Every jurisdiction which has been involved in the process of privatisation of these network 
industries has had to deal with the transition from monopoly to competition.  Most have adopted a 
regulatory framework which facilitates interconnection, in order to promote competition in 
developing upstream and downstream markets.  New Zealand alone adopted a different approach,1 
for a decade relying solely on general competition laws to deal with both the terms of 
interconnection and conduct generally in network industries; a policy known as light-handed 
regulation.  

It was a policy which was the subject of debate and controversy.  At one end of the spectrum it 
was suggested that the term non-regulation was more appropriate than light-handed2.  On the 
other hand the then Chairman of the Commerce Commission in October 1997 concluded that 
'studies of the effectiveness of the regime overall compared to alternatives overseas have tended 

                                                      
*  LL.M. (Queens, Ontario) Ph.D. (Auckland). Partner, Minter Ellison, Sydney, e.mail - 

ross.patterson@minterellison.com.   
The views expressed in this paper are the writer’s personal views, and cannot be attributed to the firm. 

1  "So far as has been discovered, in all other countries where private competition has been introduced into a 
public telephone system (eg the USA, Australia and the United Kingdom) would-be competitors have been 
given statutory rights to interconnect with the public system, the terms on which such rights are to be 
granted being settled in default of agreement by a statutory body.  New Zealand has taken a different 
course".  Telecom Corporation of New Zealand Limited v Clear Communications Limited [1995] 1 NZLR 
385 at 390. (P.C.) 

2  "The question of how to regulate the new communications infrastructure has been answered minimally - 
indeed, with a policy of non-regulation.  The Labour Government that began the process said it was 'testing 
the limits of non-regulation' and that has been the case":  Dordick H.S., 'New Zealand Testing The Limits of 
Non Regulation', in Noam Komatsuzaki and Conn, Telecommunications in the Pacific Basin - an 
Evolutionary Approach (Oxford University Press, 1994) p438. 
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to reflect reasonably favourably on the New Zealand approach,'3 although he has also conceded 
that ‘when the New Zealand regulatory system was designed in the 1980s, it is probably fair to 
say that there was some under-assessment of the complexities of regulating utilities, especially 
vertically integrated natural monopolies’.4 

After a decade two separate enquiries acknowledged that this policy was not 'best suited to 
achieving the Government's objective'5 (telecommunications) and that 'something more is needed 
in the way of regulatory arrangements'6 (gas).  Instead of a principled approach to regulation, 
however, New Zealand embarked on an industry by industry response.  No common regulatory 
approach was discussed, let alone adopted.  New Zealand now has a range of policies, ranging 
from the original light-handed approach through to CPI-X pricing formulas and in the case of 
telecommunications only, an access regime.  This ad hoc and inconsistent approach has led to the 
question being asked 'is there any method to the madness?'7, 

2. The Formulation of the Policy of Light-Handed Regulation 
The best description of the policy of light-handed regulation is to be found in the Government 
Policy Statement on Telecommunications of December 1991, in relation to the 
telecommunications industry: 

'The Government sees competition as the best regulator of telecommunications markets.  
Accordingly, there will continue to be no statutory or regulatory barriers to competitive 
entry into telecommunications markets in New Zealand.'8  

                                                      
3  Bollard A and Ellingham R 'Regulation in New Zealand Telecommunications: The Regulatory Body’s 

Perspective', paper presented at the AIC Conference, Competition Customer Care and Retention in New 
Zealand Telecommunications, Auckland, 28 October 1997, p7. 

4 Bollard A and Pickford M, Utility Regulation in New Zealand, Institute of Economic Affairs Lectures on 
Regulation, London, 1996, p52. 

5  Ministerial Inquiry into Telecommunications - Final Report, 27 September 2000, p104. 

6  ACIL Consulting, Review of the New Zealand Gas Sector - A Report, the Ministry of Economic 
Development, October 2001, p106. 

7  Gundersen B and Simpson M 'Regulation of Utilities: Is there any Method to the "Madness"?'  Paper 
delivered to the Competition Law and Regulation Review, Wellington, 17 February 2004. 

8  The policy statement continued: 'To maintain conditions of effective competition, the 
Government places primary reliance on the operations of the Commerce Act 1986. In particular, 
it relies on the enforcement of the statutory prohibitions against anticompetitive practices, 
including misuse by any person of  a dominant position in a market and the prohibition against 
business acquisitions which create or strengthen dominance. 

The following supplementary measures will continue to apply: 

(a) Telecommunications (Disclosure) Regulations 1990; and 

  (b) Telecommunications (International Services) Regulations 1989. 

If it proves to be necessary, the Government will consider the introduction of other statutory measures or 
regulations. It will take particular care to ensure that it is not seen to be acting merely to enhance the 
commercial position of one firm or group within society at the expense of another; 'Government Policy 
Statement', December 1991. 
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This policy evolved in 1987 during the process of preparing the telecommunications department 
of the New Zealand Post Office for privatisation.  The issue facing officials was whether the 
Commerce Act 1986 (Commerce Act) was robust enough to deal with a deregulated natural 
monopoly, or whether some industry specific regulation should be introduced.  Officials 
recognised that 'in [telecommunications] the Commerce Act alone may not encourage the same 
degree of effective and workable competition as is expected in markets without natural monopoly 
characteristics'9, but on the other hand concluded that 'industry specific regulation, and the 
establishment of a supervisory regulatory  agents which have been the solutions adopted 
overseas, have evident disadvantages'.10 

The Department of Trade and Industry was particularly concerned at the possibility that after 
deregulation, Telecom might take undue advantage of the dominant position that it would have in 
the telecommunications markets to prevent the emergence of new entrants.  To allay these 
concerns, Telecom, at the request of the Department, offered certain undertakings as to its future 
behaviour and restructuring of its operations.11 

The Department of Trade and Industry’s Report on Telecommunications Deregulation to the 
Cabinet State Owned Enterprises Committee dated 30 May 1988 noted that the undertakings 
would limit the potential of Telecom to act anticompetitively, and would establish greater 
transparency in the market.12  In its detailed report to the Chairman of the Cabinet State Owned 
Enterprise Committee, the Department concluded that any weakness in the general provisions of 
the Commerce Act could be overcome by obtaining undertakings as to future conduct from 
Telecom, coupled with a threat of more heavy-handed regulation if that became necessary.13 

The report noted that 'Telecom’s proposed structure and operational approach, if carried out, is 
likely to facilitate the emergence of a competitive telecommunications market where commercially 
viable',14 and one of its recommendations was 'that Telecom should be encouraged to carry out its 
restructuring and operational intentions through a public policy statement by the Minister for 
State Owned Enterprises on implementing telecommunication deregulation'.15 

Telecom’s intentions concerning restructuring and method of operation were recorded in two 
letters of undertaking.16  

                                                      
9  Report on Officials Co-ordinating Committee on Implementation and Telecommunications Deregulation, 

p11, para 7. 

10  Ibid, p1, para 8. 

11  The undertakings included undertakings that Telecom's businesses would be operated as separate limited 
liability companies, that local service, long distance tolls and other value added services such as cellular 
would be separated, and that Telecom would deal with other Telecom companies and its competitors on 
arms length non-discriminatory basis. 

12  Department of Trade and Industry, Report on Telecommunications Deregulation (Summary), 30 
May 1998. 

13 Department of Trade and Industry, Report on Implementation of Telecommunications 
Deregulation, page 12, para 13-15. 

14  Ibid p32, para 4. 

15  Ibid, para 5. 

16  The first, dated 8 June 1988, was a letter from Dr Troughton, Managing Director of Telecom to the 
Ministers for State Owned Enterprises and Finance.  This letter related primarily to Telecom’s undertaking 
to operate its various businesses as stand alone companies which would deal with each other and 
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On 16 June 1988, the Office of the Minister of State Owned Enterprises, in a press statement 
announcing the commencement of full competition in telecommunications, explained why New 
Zealand was not setting up a regulatory authority to ensure that there was fair competition in 
telecommunications: 

'Our competition law, the Commerce Act, is expected to be sufficiently robust, and 
effective to cope with anticompetitive behaviour by a dominant firm.  This is not the case 
in some other countries which have deregulated their telecommunication sectors to 
varying degrees.   

Telecom has given me an unequivocal assurance that it will facilitate the emergence of a 
competitive market in telecommunications, and that it will provide interconnection on fair 
and reasonable terms and conditions.  Its intended new structure - the separation of its 
main activities into separate profit centres which will be required to operate on an arms 
length basis - will also help ensure fair competition. 

However ... if a competitive market in telecommunications does not eventuate, for 
whatever reason, the government will be prepared to reconsider the matter.'17 

On 6 October 1988, the Department of Trade & Industry prepared a briefing note for the Select 
Committee on Commerce and Marketing, explaining the basis  for adopting a light-handed 
regime: 

'The reasons New Zealand has not followed this approach [of regulation] apart from the 
Government’s preference for general industry as opposed to industry or company specific 
regulation, are the expected effectiveness of the Commerce Act, the evident disadvantages 
with regulatory authorities and detailed rules and regulations, and the public assurances 
sought by and given to the Government by Telecom that it will not act in an 
anticompetitive manner'.18 

On 6 July 1989, Telecom gave additional undertakings to the Minister of Commerce, copied to 
the Minister of State Owned Enterprises and the Minister of Finance. 19 

These further undertakings were given in the course of an ongoing review by Treasury of 
telecommunications policy.  Telecom was at pains to stress the importance of the undertakings it 

                                                                                                                                                                           

competitors on an arms length non-discriminatory basis, although it also indicated that charges for 
interconnection would be based on costs, and that interconnection arrangements must be fair.  

17 Minister of State Owned Enterprises, Press release, 16 June 1988. 

18 Department of Trade & Industry, Briefing Note for Select Committee on Commerce and Marketing - 
Telecommunications Amendment Bill: Competition Issues: Commerce Act 1986, 6 October 1988, paras 3, 4 
and 6. 

19  Letter from Telecom to Minister of Commerce, 6 July 1989. The letter advised the Minister that 
interconnection would be provided on "a fair and reasonable basis", that the relationship between Telecom 
companies would not "unfairly disadvantage competitors", and that "as a measure of our commitment to 
these policies, we are prepared to provide the undertakings set out below".  The first was an undertaking to 
negotiate interconnection in good faith. The second related to pricing. The third was that there "will be no 
unfair discrimination against competitors for anticompetitive purposes in terms of standards of service, or 
timeliness of installation and repair".  Telecom also undertook that interconnection would be negotiated at 
the highest level to ensure that interconnection negotiations were treated with the utmost care and 
responsibility, and it would co-operate fully with the Commerce Commission to assist with the prompt 
resolution of any complaints concerning Telecom’s conduct. 
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had given as part of the overall regulatory regime and that they were 'firmly binding upon us'.20  It 
is somewhat ironic to note that when Clear Communications in 1997 issued proceedings alleging 
that Telecom had acted in breach of those undertakings, Telecom’s defence was that the letter 
'provided advice of intended restructuring and other matters to Telecom’s then shareholders, and 
did not and was not intended to provide legally enforceable entitlements to any other person'.21 

Leaving aside the issue of the legal enforceability of the undertakings, it is clear that the 
undertakings were given by Telecom and accepted by the Government as a trade off against the 
imposition of a more heavy-handed regime.  The undertakings as to structure and conduct allayed 
the concerns of the policy makers that the proposed light-handed regime might not be robust 
enough to ensure the development of competition in the telecommunications industry.   

The model, having been developed for the telecommunications industry, was then applied to other 
network industries such as gas and electricity; light-handed regulation became the policy response 
to competition issues in all natural monopoly industries. 

Officials had also taken account of a forthcoming review of the Commerce Act, and the possibility 
that the Act could be strengthened if this was felt appropriate.  That review culminated in a 
December 1989 discussion paper22 which was intended to assist discussion on the role of the 
Commerce Act in regulating competition in industries where elements of natural monopoly 
existed.  The paper indicated that the Government was satisfied that the Commerce Act was the 
most desirable means of regulating access to essential facilities, but that it was aware that it was 
not perfect23, having regard to the ability of a natural monopolist to engage in monopoly pricing, 
to engage in practices designed to discourage entry, or to place competitors at a disadvantage.   

While recording that the Government had decided to rely on the Commerce Act as the basis for 
guaranteeing access to essential facilities, the paper noted 'that some enhancements to the Act may 
be necessary to increase its effectiveness in dealing with the essential facility problem.'24  The 
deficiencies of the Commerce Act in this regard were identified as information costs,25 transaction 
costs26 and uncertainty.27 

                                                      
20  "Besides competition, (which will be the most potent force influencing Telecom’s behaviour in the market), 

there are the promises which Telecom has made to the Minister concerning subsidiary trading relationships 
and those which we are about to offer to our customers concerning the basis of their prices.  These promises 
are not merely lip service.  We understand that they are firmly binding upon us in terms of the provisions of 
the Fair Trading Act.  Customers, watchdog groups and the like will have ample opportunity to test us on this 
score if the promises are not honoured".  Letter from Telecom to Treasury, 5 May 1989, p12. 

21  Telecom v Clear CP251/98, Wellington Registry. 

22  Ministry of Commerce 'Guarantee of Access to Essential Facilities', Ministry of Commerce, Wellington 
1989, para 6.13. 

23  Ibid p1. 

24  Ibid p6.  

25  "Where the owner of an essential facility has a monopoly on the physical network and on information about 
the network this may inhibit the Court’s ability to reach a desirable conclusion or may mean that the owners 
of the facility can engage in anticompetitive behaviour without those parties wanting access to the facility 
knowing":  Ibid p19. 

26  "Parties to any action taken under section 36 of the Commerce Act are likely to face substantial transaction 
costs".  Ibid.  
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The paper then considered possible enhancements to the Commerce Act to overcome these 
deficiencies including information disclosure, the introduction of a designation regime by which a 
particular facility could be designated as an essential facility to which the owners of the facility 
would be required to provide access on terms fixed by the Commerce Commission, and structural 
reorganisation such as separation of the natural monopoly element from the competitive elements 
of the service.  The report concluded:  

'While it has been agreed  that section 36 will be relied on as the basis for guaranteeing 
access to essential facilities, it is difficult to assess whether this section will in fact be 
sufficient given the lack of cases that have been put before the New Zealand Courts ...  
However, should section 36 prove inadequate in practice, and to date this has not 
occurred, the Government has indicated its willingness to consider introducing industry 
specific regulations.'28 

3. How Effective was Section 36 in Resolving Access Disputes?   
New Zealand's faith in placing 'primary reliance'29 on section 36 of the Commerce Act as the 
foundation of light-handed regulation is to be contrasted with the conclusion reached in Australia 
that section 46 was inappropriate to deal with access to essential facilities or natural monopolies, 
which led to the enactment of Part IIIA of the Trade Practices Act in 1994.  The Explanatory 
Memorandum to the Competition Policy Reform Bill 1994, which introduced the Part IIIA access 
regime, explained the difficulties in using section 46 to deal with access issues, and the 
advantages of an access regime: 

[Section 46] 'is proscriptive in nature, providing for potentially heavy penalties  where 
corporations engage in prohibitive conduct.  By contrast, a legislated access regime 
would largely operate in a non-proscriptive manner, seeking to facilitate agreement 
between the parties on access, and where such agreement cannot be reached, providing 
an arbitration mechanism to settle the issues in dispute.  Such a regime should also be 
able to deal with access disputes in a more timely manner than through court action for a 
purported contravention of section 46.'30  

This conclusion is not surprising.  Courts have proved to be completely unsuited to rule on terms 
of access and pricing.31  In cases where there had been prior dealings between the parties, the 

                                                                                                                                                                           
27  "There is some uncertainty as to the scope of section 36 of the Commerce Act in relation to proven purpose.  

There is also uncertainty in terms of the outcome of a Court decision, whether the Court will make a 
determination on what terms and conditions should apply, and what that determination will be":  Ibid p20. 

28  Ibid p27. 

29  Government Policy Statement, supra n.  8, p5. 

30  'National Competition Policy, Report of the Independent Committee of Enquiry', Australian Government 
Publishing Service, Canberra, August 1993.  

31  In the United States, where the principle has evolved that if a person controls a facility which is essential to 
another party's ability to compete, that person is guilty of monopolisation under section 2 of the Sherman 
Act if it refuses to allow access on reasonable terms, there has been no consistency in the decisions as to the 
terms upon which access should be granted.  Terminology such as "just and reasonable terms" (*U.S v 
Terminal Railroad 224 US383 (1912) at 411), "reasonable" (Byars v Bluff City News Co Inc 609 F.2d843 
(1979) 856), "fair" (Hecht v Pro Football Inc 570 F 2d 982 at 992) and "non-discriminatory" (MCI 
Communications Corp v AT & T 708 F 2d 1081 (1983) at 1132) has been used.  Regardless of the way the 
test may be phrased, United States courts have shown a reluctance to get involved in the actual setting of 
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courts have been able to use those prior dealings as a yardstick in determining an appropriate 
price.  In the absence of either a regulatory authority to refer to, or prior dealings between the 
parties, it has been suggested on at least one occasion that 'the difficulty of setting a price might 
well justify withholding relief altogether'32. 

In New Zealand the limitations of section 36 as a mechanism to determine access disputes quickly 
became apparent in the local service access litigation between Clear Communications and 
Telecom33.   When Clear prevailed in the Court of Appeal its success merely highlighted the 
inadequacy of section 36 as a mechanism for dealing with access and pricing disputes.  All it had 
to show for its time and effort was a direction to go back and negotiate: 

'The parties must return to the negotiations.  It is unprofitable to reflect upon the 
economic efficiency of the process by which they reached this point.  The Court clearly 
has no jurisdiction to direct the negotiations or terms for interconnection.'34  

The Privy Council, in allowing Telecom's appeal, concluded that section 36 was neither 'effective 
or apt'35 to deal with allegations of monopoly privacy, and invited the Government to use the 
price control mechanism in the Commerce Act if it wished to deal with the issue of monopoly 
rents. This approach led to the decision being described by one commentator as 'the death knell of 
light-handed regulation'.36 

Light-handed regulation places primary reliance on section 36 to maintain conditions of effective 
competition in natural monopoly markets.  The  Privy Council's advice placed far greater 
emphasis on Part IV intervention as a policy approach despite that approach being contrary to 
Government policy.  Far from being an instrument of last resort, the Privy Council's decision 
thrust  Part IV intervention onto centre stage. 

4. Regulation of Access to Vertically-Integrated Natural Monopolies: 
The Ministry of Commerce/Treasury Discussion Paper 
The Privy Council decision led the Government to request officials to report on the implications 
of the decision for interconnection policy in network industries and for the operation of the 
Commerce Act.  After eight months of extensive consultation with industry groups, including but 
not limited to the telecommunications industry, the Ministry of Commerce released a Discussion 
Paper on Regulation of Access to Vertically-Integrated Natural Monopolies. 37  

                                                                                                                                                                           

the price or terms of access.  In Consolidated Gas Co of Florida v City Gas Co of Florida (665 F Swp 1493 
(1987)) for instance, the Court, having ordered the defendant to sell or transport gas to the plaintiff at a 
reasonable price, did not itself determine the price. 

32  Byars v Bluff City News Co Inc 609 F.2d 843 (1979) at 864 

33  For a discussion of the early telecommunications litigation see R J Adhar, 'Battles in New Zealands' 
Deregulated Telecommunications Industry' (1995) 23 ABLR 77. 

34  Clear v Telecom (C.A.) (1993) 5 TCCR 413, at 442. 

35  Telecom v Clear, supra n 34, at 408 

36  Brooker M; 'Ruling undermines Government Policy', Dominion, November 5, 1994. 

37  Ministry of Commerce / The Treasury, 'Regulation of Access to Vertically-Integrated Natural Monopolies: 
A Discussion Paper', Wellington, August 1995. 
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In reviewing the effectiveness of section 36 of the Commerce Act, the Discussion Paper referred 
to the cost and delay in relying on the Act, noting that a monopolist had no incentive to offer 
terms more favourable than those it believed were legal under existing law.  It suggested that a 
vertically-integrated natural monopoly would seek to test the limits of what is lawful by forcing 
an entrant to litigate at every point, while in the meantime consumers were denied the benefits of 
competition.  It took the view that courts were not comfortable with being cast in the role of 
regulators, and concluded that there were concerns about the appropriateness of reliance on the 
courts and the Commerce Act in defining interconnection terms and conditions.   

It is interesting to note that these concerns were the same concerns identified by officials eight 
years earlier in the initial discussions on light-handed regulation, and again in the 1989 discussion 
paper on essential facilities.  Having expressed these concerns, however, the Paper stressed that 
the Government had not yet determined that any change to the law was required: 

'It should be emphasised that this section has merely raised concerns.  It has 
not stated that the existing regulatory policy towards vertically-integrated 
natural monopoly industries is in need of change.  The Government has not 
yet reached the view that some other alternative policy is preferable.  To 
come to such a view requires a careful consideration on the set of options 
and the evaluation of those options in the light of the Government’s 
objectives.'38 

The Discussion Paper was designed to raise questions and options on access pricing and the 
regulatory framework for determining access terms and conditions to help guide public 
submissions.  Submissions closed just over one month from the release of the Paper. 

Despite the short time allowed, sixty two submissions were received.  They were in general fairly 
predictable.  Industries with natural monopoly characteristics supported the existing regime, and 
submitted it had not been established that any change was needed.  The common theme was that 
light-handed regulation was working, competition was thriving, and the case for change had not 
been established.  Users on the other hand painted a totally different picture.  In general, they 
expressed the view that there were significant problems with access to natural monopoly facilities 
and the light-handed regime needed to be strengthened.  

The Officials Report was on any view disappointing.  On the issue of an access regime, the 
Officials again recognised the delay, cost, uncertainty and inadequate remedies which section 36 
litigation provided, which could be addressed through an alternative dispute mechanism.  They 
concluded however, that  'officials have not yet developed options for addressing the issues of 
cost, delay, uncertainty and inadequate remedies to the point where we can be confident that they 
would yield better overall efficiency and user benefits'39.  

Officials recognised that the status quo 'may not exert sufficient pressure upon incumbents to offer 
interconnection at reasonable terms and conditions'40 in the absence of the threat of Government 
intervention, and advised therefore that 'the Government threat of intervention should continue for 
the time being' and that 'for this threat to be credible the Government must be willing to initiate 
price control inquiries if the willingness is tested'.41 

                                                      
38  Ibid para 163. 

39  Office of the Ministers of Commerce and Communications, 'Regulation of Access to Natural Monopolies, 
Officials’ Report', para 57. 

40  Ibid para 72. 

41  Ibid para 73. 
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On competition policy in general, the press release recorded that 'the Government expects owners 
of natural monopoly facilities to provide interconnection at terms that are reasonable and 
economically efficient'42 and that 'both owners and potential competitors to negotiate in good faith 
to arrive at commercial solutions in a timely manner'.   

Extraordinary, after almost a decade of discussion and reviews in which the deficiencies of the 
existing regime had been consistently recognised, officials had still not 'developed options' to 
address those deficiencies.  Instead, Government policy was to continue to rely on the good faith 
and reasonableness of the monopolist to make the light-handed regime work. 

The fundamental flaw of the light-handed model adopted in New Zealand was that it relied on the 
incumbent monopolist to act in a fair and reasonable way.  As a matter of public policy, a regime 
to control the activities of industries with natural monopoly characteristics which has, as its 
central tenet, an assumption that the monopolist will act fairly and reasonably, and not use its 
monopoly position to benefit itself at the expense of its competitors, is at best naive.  It is because 
economic theory predicts that a monopolist will act in its own self interest in confronting 
emerging competition, and is likely in the process to misuse its monopoly power, that a policy to 
prevent that possibility is needed at all. 

In reality, the New Zealand approach during its decrease from 1988 to 1998 is better described as 
‘hands off’ rather than ‘light-handed’.  The distinction was made, without explicit reference to 
New Zealand, by the Australian Competition & Consumer Commission in describing the 
Australian telecommunications regime which came into force in 1997 as 'light-handed but not 
hands-off'.43  The New Zealand model was accurately described as 'a purist approach at the 
extreme light-handed end of the regulatory spectrum.44  It relied on the owner of the bottleneck to 
act in good faith to provide interconnection on 'reasonable and economically efficient' terms45, but 
provided no mechanism to facilitate interconnection if negotiations fail.  In this vacuum, the 
network owner became the de facto regulator, and the policy was rightly described as a 
monopolist’s charter.   

                                                      
42  Ibid. 

43  The Australian Competition & Consumer Commission saw itself as a light-handed but not hands-off 
regulator in a fiercely competitive telecommunications sector.  ‘We don’t want to be the first recourse for 
every dispute.  We expect the industry to develop its own dispute resolution procedures.  We don’t want to 
be the principal means by which prices in the industry are set.  We expect to see commercial negotiations 
taking place from realistic bargaining positions and with a genuine desire to reach agreement.   We don’t 
intend to be like an old-style school teacher walking up and down the aisles smacking wrists for the 
smallest misdemeanour, not allowing anyone to talk in class.  We are not in the classroom, but in a robust 
contest.  We will welcome hard fast fair play.  But we will blow the whistle on play that endangers the very 
contest itself, though not necessarily for every hard tackle even if it is dangerous to life and limb.  When we 
blow the whistle much more than a slap on the wrist is at stake.  In short, we want to see the development 
of efficient self regulation, but we will still be ready to play an active role."  ACCC Press Release, 2 
September 1997. 

44  Shogren R "How light-handed can you get? - A report on Telecommunications Regulation in Australia."  
(Paper presented at TUANZ Future of Competition Symposium, Wellington, 7 April 1998). 

45  Ministry of Commerce Press Release, 26 June 1996. 
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5. The turning of the tide 
At the beginning of 1998 there was no reason to believe that any policy change was likely.  The 
Government’s position was that 'alternatives to the present regime have not yet been developed to 
the point where they offer clear improvements to what has been achieved in New Zealand so 
far'.46  Complaints by competitors particularly in the telecommunications industry were described 
by the Minister of Communications as 'the policy of shared misery'47.  The Minister explained the 
Government’s lack of action on the basis that entrants had 'whinged every day since they first got 
here ... even the boy that cried wolf didn’t get to cry wolf this much before they starting ignoring 
him'48.   

The new entrants view was well expressed by the reaction of Clear Communications to the 
Government's decision to continue with light-handed regulation following its review: 

'We saw a horse coming over the horizon and we thought it was Wyatt Earp bringing 
some law to the town.  Low and behold, today we find it was Don Quiote.'49 

The Government’s position was clearly expressed by the Minister of Commerce at a Competition 
Symposium in April 1998: 

'I believe that the Commerce Act is predominantly sound in its operation both in the 
telecommunications sector and the economy generally.  There is no current need to reform 
the substantive provisions of the Act ...  New Zealand has adopted a different approach 
from other countries, but a strong case can be made that the end results are at least as 
good as in other comparable economies'50.   

Yet even as these words were being spoken, moves were afoot which were to signal the demise of 
light-handed regulation.  It was in the electricity industry that the first signs of a changed 
approach emerged. 

The light-handed regulatory structure in electricity followed a similar pattern to that adopted for 
telecommunications.  Statutory exclusive retailing franchise areas were removed under the 
Electricity Act 1992, and the local distribution supply authorities were corporatised under the 
Energy Companies Act of the same year.  Ownership structures were decided upon after local 
consultation, with the result that a myriad of companies, trusts, and local bodies became the 
owners of the local distribution and trading operations.  Generation and transmission were 
separated in 1994, both being operated by State-Owned Enterprises.  Information disclosure 
regulations, which required financial separation of network and retailing functions to enable 
comparisons of performance, designed to identify excessive costs and/or excessive profits, were 
introduced in July 1994.   

On 8 June 1995 the Government had issued a Policy Statement, warning that 'if there is a clear 
and consistent pattern of abuse of natural monopoly line businesses, the Government would 

                                                      
46  Ibid. 

47  'Williamson counter-attacks telecommunication critics', Infotech, Monday August 4 1997. 

48  Ibid. 

49  National Business Review, 28 June 1996.  Don Quixote, inspired by lofty but unrealistic ideals, is an apt 
personification of the New Zealand version of light handed regulation. 

50  Honourable John Luxton, Speech to the TUANZ Future of Competition Symposium, Wellington, 7 April 
1998. 
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seriously consider requiring the ownership of line businesses to be separated from ownership of 
competitive activities, such as generation and energy retailing'51.   

In 1998, the Government decided that that warning had not been heeded.  It reached the view that 
the constraints on the distribution natural monopolies were weak, and that local electricity 
companies had incentives to raise barriers to retail competition by making it difficult for 
customers to switch retailers, by restricting the ability of competing retailers to gain access to 
their distribution networks, and by cross-subsiding their contestable business from the monopoly 
line business.  In other words, the Government accepted that the light-handed regime had been 
ineffectual in delivering competitive outcomes in the electricity retail market. 

The Government’s response was to introduce and pass in a matter of weeks the Electricity 
Industry Reform Act 199852.  The key feature of the Act were the mandatory separation of the 
monopoly distribution business from the contestable retail/power generation businesses.  
Companies were required to divest their distribution or supply business within five years, and 
operate as separate corporations on an arms length basis in the interim, or merge with another 
business and divest either distribution or supply business by July 1999.   In addition, information 
disclosure requirements were  increased, price control provisions strengthened, and an 
enforcement and pricing regime introduced. 

Mandatory separation is an extreme policy response to the competition issues raised by vertically 
integrated networks: it makes vertical integration illegal.  It is self evident that a vertically 
integrated network has incentives to make access difficult or expensive where it is competing in 
the downstream contestable market with the access-seeker, but has no such incentives if it is a 
stand-alone network industry which does not compete in the upstream or downstream markets.  
However, mandatory separation of the network and energy businesses was necessary only because 
light-handed regulation had failed.  The Government was not prepared to introduce an access 
model along the lines developed in other jurisdictions.  In the absence of an effective access 
regime, the only alternative was mandatory separation. 

Immediately commentators called for similar steps to be taken in telecommunications.53  

In addition, a number of developments in quick succession raised questions about the 
effectiveness of the light-handed telecommunications regime.   

The first was the release by Australian telecommunications analyst Paul Budde of a report of the 
telecommunications market in New Zealand54 which maintained that 'despite a decade of 
deregulation New Zealand has been very late in establishing an economically viable competitive 
telecommunications environment'.55  The report claimed that 'progress in competition has been 

                                                      
51  'Regulation of Electricity Line Businesses', Government Policy Statement, 8 June 1995. 

52  The Bill was introduced to Parliament on 19 May 1998, referred to the Commerce Select Committee, 
reported back on 29 June, passed under urgency, and received the Royal Assent on 8 July 1998. 

53  "I would prefer to avoid [more heavy-handed regulation].  Instead, following a one-off vertical separation, 
as proposed for the electricity industry, the [telecommunications] industry regulation would occur via the 
countervailing power of the value added service providers...  An interesting possibility would be to legislate 
the separation for, say, three years, and then leave the possibility of reintegration to the generic legislation 
in section 47 of the Commerce Act.  It seems likely that such a merger would not be allowed."  Easton B, 
'What to Do About Vertical Integration in the Telecommunications Industry', Paper presented at TUANZ 
Future of Competition Symposium, Wellington, 7 April 1998. 

54  Budde P., 'The Telecommunications Market in New Zealand', 1999, www.budde.com.au 

55  Ibid p1. 



 

 
Minter Ellison | Ref:  RP     Utility Regulation in New Zealand: From Light-Handed to Many-Handed

Dr Ross Patterson 
| page 13

SYD5_74254_1 (W97) 

faster [in Europe] in ten months than in New Zealand in ten years' and concluded that 'the main 
beneficiary of the regulatory environment in New Zealand has, of course, been [Telecom New 
Zealand]'.56  Telecom attacked the report as 'flawed'.57 

The Budde report was followed by a claim by Peter Troughton, the first Telecom Chief Executive, 
who had given the original Telecom restructuring undertaking, claiming that the then Government 
had: 

'erred in failing to put in place an effective regulatory regime when Telecom was sold in 
1990.  If I had had responsibility for regulations to create a competitive environment for 
telecommunications, then I would have done what every other OECD country has done 
and established explicit telecommunications regulations to control local loop pricing'.58   

The Electricity Industry Reform Act stimulated a frantic round of commercial activity as 
companies determined whether to divest their line businesses or their generation retril assets.  In 
the space of 12 months, 1.1 million customers changed suppliers whilst five network companies 
changed ownership. A consequence of the reforms was that wholesale electricity prices fell, but 
whilst the reforms resulted in savings to industrial and commercial customers, domestic 
customers, much to the Government's concern, experienced further price rises within the first four 
days after the reforms came into effect.  The Government attacked these increases and the 
responsible Minister warned that: 

'If monopoly line companies do not lower charges to retailers to reflect their lower costs 
they were grabbing profits at the expense of consumers.  The government would regulate 
to stop this.'59 

The Government did respond, introducing the Commerce (Controlled Goods or Services) 
Amendment Bill to Parliament on 1 June 1999.  The aim of the Bill was to place electricity line 
businesses and the national transmission company TransPower, under price control to be 
administered by the New Zealand Commerce Commission.  The Commerce Commission was 
given increased flexibility in administering price control by the provision of powers to use 
incentive based price control or revenue caps such as CPI - X, and to set associated service 
quality standards. 

The Bill was referred to the Commerce Committee.  The opposition parties on the left believed 
that stronger provisions should be introduced and in particular the retail sector should be 
regulated as well as line businesses.  Those on the right opposed the introduction of what they 
referred to as 'heavy handed' regulation, claiming that no evidence was available establishing that 
a problem existed in the electricity line sector, and that no cost benefit analysis or adequate 
regulatory impact statement had proceeded the Bill's introduction, or been presented to the 
Committee. 

The largest opposition party, Labour, reserved its position on the Bill at the Select Committee 
stage.  It subsequently announced that while at one point it had been prepared to support the Bill, 
it would not do so because it had been advised that almost all line companies were prepared to 

                                                      
56  Ibid p3. 

57  'Telecommunications report flawed', Telecom media release, 19 October 1998. 

58  ‘Former Chief Backs Call For Regulation’, Evening Post, 10 November 1998. 

59  Hon Max Bradford, Media Release, 14 May 1999.  
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offer a one year price freeze.60  The response of the National government to Labour's withdrawal 
of support to the Bill was to claim: 

'Labour has been conned by monopoly line companies in agreeing to oppose line 
controlled legislation.  The so called price freeze that Labour has signed up to will allow 
line companies to lock in excessive charges…As the Consumers Institute says, they have 
sold consumers down the river.  For Labour to receive accolades from the monopoly 
companies organisation, the Electricity Networks Association is like being congratulated 
by the fox after it has eaten all the chickens.'61  

6. From Light-Handed to Many-Handed 
It was in this climate of change that the 1999 election took place.  Competition Policy was a key 
area of differentiation between the parties.  Labour's policy statement Improving Competition, 
noted that 'in some industries, particularly those with a natural monopoly element, consumer 
protection requires more specific intervention than the Commerce Act in its present form 
provides'.62   

In addition to enhancing information disclosure requirements on natural monopoly industries, the 
policy statement noted: 

'In industries where there is a dominant player controlling an essential element, there is 
the potential for monopolistic practices to be used to the detriment of consumers.  In cases 
where there is evidence of abuse of such a dominant position, Labour will be prepared to 
use the provisions of the Commerce Act to regulate to protect the interests of consumers. 

Labour will also investigate whether the issue of both information disclosure and 
regulation of network utilities might be better addressed in future through generic network 
utilities legislation.'63   

Labour's policies included the ordering of an inquiry into the state of competition in the 
telecommunications industry,64 and in the electricity sector an inquiry to establish whether there is 
a need to regulate the distribution and transmission companies.65 

The New Zealand election resulted in a Labour/Alliance government, and as foreshadowed in the 
policy statements, enquiries into the telecommunications and electricity industry were instigated 
early in the term of the new government.  However, the policy to investigate whether generic 
network utilities legislation was the best approach to regulation of network utilities was not 
pursued, with unfortunate consequences. 

The Ministerial Enquiry into telecommunications (the 'Fletcher Enquiry') concluded that 'the 
existing regulatory regime is not best suited to achieving the Government's objective for 

                                                      
60  Peter Hodgson, Labour Energy Spokesperson, Media Release, 13 July 1999. 

61  'Labour Conned by Monopoly Line Companies', New Zealand Government Press Release, 14 July 1999 

62  NZ Labour Party, 'Improving Competition', 10 April 1999, p7. 

63  Ibid, p8. 

64  NZ Labour Party Media Statement, 'Labour to Investigate Telecommunications Market', 10 August 1999. 

65  NZ Labour Party Policy Statement, 'Changing Laws - Labour on Energy'. 
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electronic communications.  To meet the objective, light-handed industry specific regulations…is 
required'66.   

As a consequence of that report the Telecommunications Act was past in 2001.  While the 
Government's stated intension was to intervene 'only where it is necessary to make the market 
operate more efficiently'67, as Gundersen and Simpson point out exactly what the Act is designed 
to achieve (excluding BO obligations) is not completely clear68.  The Act introduces an access 
regime where agreement has not been achieved and in section 18(1) describes the purpose of this 
regime 'to promote competition in telecommunications markets for the long term benefit of end 
users of telecommunications services within New Zealand by regulating, and providing for the 
regulation of, the supply of certain telecommunications services between service providers.  
Section 18(2) provides that:   

'In determining whether or not, or the extent to which, any act or omission will result, or 
will be likely to result, in competition in telecommunications markets for the long term 
benefit of end users of telecommunications services within New Zealand, the efficiencies 
that will result or will be likely to result from that act or omission must be considered'. 

The Ministerial Inquiry into Electricity (the 'Caygill Inquiry) ran contemporaneously with the 
Fletcher Inquiry, and resulted in a number of changes in electricity regulation.  The Electricity 
Amendment Act 2001 empowered the Minister of Energy to recommend regulations to be made by 
Order in Council which would require retailers to offer certain tariff opinions, and to regulate the 
terms and conditions on which lines business services are supplied to low end consumers.  Part 
IVA of the Commerce Act was introduced empowering the Commerce Commission to impose 
direct price control on transmission and distribution line businesses which breached thresholds 
established by the Commission, to carry out a review of valuation methodologies for line business 
assets and to administer information disclosure requirements for line businesses.  The focus of this 
reform appears to be to deal with excess charges, particularly to domestic and rural consumers.  
The purpose of the price control regime talks is described in terms of protection of these 
consumers from inappropriate charges69.  The information disclosure regime in Part IVA of the 
Commerce Act talks of limiting the ability of electricity distribution and transmission services 
from extracting excessive profits, and sharing the benefits of efficiency gains with consumers70.   

In contrast to the comprehensive price control regime in electricity, the gas industry remains 
subject to the pure light-handed regime of the 1990s.  While a report prepared by ACIL 
Consulting for the Ministry of Economic Development concluded that 'competition in the gas 
industry is sufficiently important that something more is needed in the way of regulatory 
arrangements to support the development of efficient, stable and non discriminatory open access 
arrangements that are capable of evolving and adopting'71, the policy approach has been to 
encourage self regulation.  There is a threat that if appropriate self regulation is not achieved 'the 
Government will consider regulatory solutions'72.  From a policy prospective one may wonder 

                                                      
66  Ministerial Inquiry into Telecommunications, Final Report, 27 September 2000 recommendation 2, p104.  

67  Swain, P, 'Landmark Telecommunications Act Passed', Media Statement, 18 December 2001. 

68  Gundersen and Simpson, supra n. 7, p13. 

69  Electricity Industry Reform Act 1998, Series 2(3). 

70  Commerce Act 1986, Section 57E. 

71  ACIL Consulting, 'Review of the NZ Gas Sector', October 2001, p106.  

72  Government Policy Statement, 'Development of New Zealand Gas Industry', March 2003. 
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why, if regulation is appropriate for the electricity industry, it would not also be appropriate for 
gas.   

Other natural monopoly industries had been unaffected by the developments in 
telecommunications and electricity.  Following a request by the Government in 1998, the 
Commerce Commission completed an inquiry in 2002 under Part IV of the Commerce Act as to 
whether price control should be imposed on New Zealand's three international airports.  The 
Commission concluded that Auckland Airport should be subject to control, as should Wellington 
Airport if significant increases in charges which were being reviewed at the time of the inquiry 
eventuated.  The Minister of Commerce, however, concluded that the negative net public benefits 
of control when measured against the small net benefits for acquirers meant the imposition of 
price control was not justified.  As Gundersen and Simpson comment, this response raises issues 
as to the objective of Part IV:  

'It does not seem clear whether the purpose of the generic control regime is to  protect the 
interest of acquirers of monopoly services (including in terms of rent transfers) as 
suggested by the threshold stated in section 52; or whether the overall efficiency objective 
of the Commerce Act 'trumps' that purpose.  Does the decision not to impose control 
signal a government view that modest monopoly pricing is acceptable, or will be tolerated 
so long as inefficiencies and the effects on end consumers are not significant?'73.   

In relation to ports, the pure light-handed regulatory approach remains intact.  There are no 
information disclosure rules, so only the provisions of the Commerce Act and the threat of Part IV 
intervention apply.  While the Government did initiate a study into the market power of New 
Zealand ports, it concluded there was no strong case for policy action and the Government 
concluded that 'a valid policy response is to continue with existing arrangements'.74 

What is clear from this thumbnail sketch of developments over the last few years is that there has 
been no single unified policy and, despite Labour's 1999 election policy, no enquiry into the role 
of regulation of natural monopoly industries in general.  Light-handed regulation has been 
replaced by regulation of many hands, some light, some heavier, without a single unified policy 
framework.  Policies have developed as knee jerk reactions to political pressure.  At least with 
light-handed regulation, while one may not have agreed with it as a policy, there was one policy 
clearly annunciated and understood.   

The Labour party in its policy paper for the 1999 election had said that it would investigate 
whether regulation of network utilities might be better addressed in future through generic 
legislation.  That investigation has not taken place.  The current state of the law in New Zealand 
suggests that such an investigation is now long overdue. 

 

                                                      
73  Gundersen and Simpson, supra n7, p20. 

74  'No Intervention in Ports Sector', Media Statement, 20 December 2002. 


