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1. Introduction 
On 15 January 2025, the Australian Competition and Consumer Commission (ACCC) 
commenced a public inquiry under Part 25 of the Telecommunications Act 1997 to consider 
varying the current superfast broadband access service (SBAS) access determination under 
section 152BC of the Competition and Consumer Act 2010 (CCA).  

The SBAS is a declared wholesale access service that access seekers can use to supply 
non-National Broadband Network (NBN) fixed line superfast broadband services to end-
users. The SBAS access determination commenced on 1 September 2024 and will expire on 
1 March 2027 unless it is revoked sooner. 

On 19 December 2024, the ACCC made binding rules of conduct (BROC) that apply to an 
SBAS provided by Uniti Group Pty Ltd, Opticomm Pty Ltd and their related bodies corporate 
(Uniti Group). The ACCC was required to commence to hold a public inquiry about a 
proposal to vary the SBAS access determination within 30 days of making the BROC.1 

The ACCC issued the BROC in response to industry concerns regarding Uniti Group’s 
October 2024 wholesale product and price commercial offers. The concerns raised are 
discussed in this discussion paper. As Uniti Group’s pricing had already taken effect, and in 
light of concerns raised, the ACCC considered that issuing the BROC was necessary to 
urgently address these issues and the way Uniti Group was complying with the standard 
access obligations in relation to SBAS. The BROC was intended to provide a temporary 
remedy, setting interim terms of access, until new terms are determined during this public 
inquiry. 

An access determination can provide a base set of terms and conditions that access 
seekers can rely on if they are unable to come to a commercial agreement with an access 
provider on the terms and conditions of access to a declared service. If parties come to an 
agreement on terms and conditions of access, their access agreement will prevail over the 
access determination to the extent of any inconsistency.2 

This inquiry considers if a variation to the SBAS access determination should be made, 
including if so, what additional price terms and non-price terms and conditions of access to 
the SBAS should be included for the service. This discussion paper sets out the key issues 
for the inquiry and invites stakeholder comment. 

Upcoming review of the SBAS declaration 

The ACCC has made an instrument under subsection 152AL(3) of the CCA declaring that 
SBAS is a “declared service” (the declaration). That declaration is due to expire on 28 July 
2026. The ACCC has a statutory obligation to commence a public inquiry to review the 
declaration in the 18-month period before it expires. We anticipate commencing the 
declaration review in mid-2025 after the conclusion of this inquiry into whether to vary the 
SBAS access determination. The declaration review will provide stakeholders an opportunity 
to consider (among other matters) whether the SBAS should continue to be declared 
(regulated) and the appropriate scope of the regulated service.  

 
1  Subsection 152BCN(9) of the CCA. 

2  Section 152BCC of the CCA. 

https://www.accc.gov.au/public-registers/telecommunications-registers/s152bcw-access-determinations-register/final-access-determination-no-1-of-2024-for-the-superfast-broadband-access-service-sbas
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1.1. Consultation process 
The ACCC is seeking stakeholder feedback on the matters set out in this paper and 
addressed in the ACCC’s Binding Rules of Conduct (Uniti Group) No. 1 of 2024, including 
proposals to include in a varied SBAS access determination: 

• terms regarding the locations and characteristics of the points of interconnect for 
access seekers to acquire a declared SBAS, and 

• other price and non-price access terms. 

This discussion paper includes guiding questions for stakeholders that may assist in 
forming their responses.  

Stakeholders should provide evidence to support their views, including to support any 
request to broaden the scope of access terms to be considered for inclusion in the SBAS 
regulated access terms. 

The ACCC’s approach to handling information during this consultation, disclosure of 
confidential information and the process for claiming confidentiality is outlined in Appendix 
B of this discussion paper. 

The ACCC expects that any claims for commercial-in-confidence status of information by 
parties will be limited in nature. Reasons should be provided in support of any claim and the 
identified information must be genuinely of a confidential nature and not otherwise publicly 
available.  

The ACCC prefers to receive submissions in electronic form, either in PDF or Microsoft Word 
format, which allows the submission text to be searched.  

Submissions should be emailed to superfastbroadbandinquiry@accc.gov.au by 28 March 
2025. Submissions received after this time may not be taken into account. 

1.2. Next steps 
After considering submissions the ACCC will release a report setting out its findings on 
whether to vary the SBAS access determination and, if so, the form of that variation. The 
ACCC may publish a draft of the report for further comment before issuing its final report. 

The matters the ACCC must take into account and the matters it may consider in making an 
access determination are set out in Appendix A and summarised in Section 2.4. The ACCC 
will place greater weight on issues raised in this inquiry that either have the most potential to 
encourage economic efficiency, promote downstream competition or consumer benefits, or 
have more serious impacts if not addressed by varying the SBAS access determination. The 
ACCC will determine this having regard to the evidence it receives, and the issues raised in 
stakeholder submissions to this discussion paper. 

The time limit for making a final access determination is within 6 months of commencement 
of this inquiry. However, the ACCC may extend or further extend the time for making the final 
access determination by written notice by no more than 6 months.3 

 

 
3  Subsection 152BCK(3) of the CCA. 

https://www.accc.gov.au/public-registers/telecommunications-registers/s152bdn-binding-rules-of-conduct-register/binding-rules-of-conduct-uniti-group
mailto:superfastbroadbandinquiry@accc.gov.au
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2. Background and regulatory 
framework 

This section provides background information including an overview of the regulatory 
framework relevant to making an access determination. 

2.1. Access determination framework 
Part XIC of the CCA establishes a telecommunications access regime under which service 
providers can access declared telecommunications services in order to supply carriage 
services and/or content services to end-users. 

Declaration of a service means that an access provider is subject to Standard Access 
Obligations.4 These require the access provider to provide access to the declared service, on 
request, to an access seeker. The access provider must also, on request, permit 
interconnection to facilities for the purposes of enabling an access seeker to access the 
declared service.5 In doing so the access provider must take all reasonable steps to ensure 
that the technical and operational quality of the service and interconnection are equivalent to 
that which the access provider supplies to itself.6 

An access determination provides a ‘fall back’ set of terms and conditions that access 
seekers can rely on if they are unable to reach agreement with an access provider on terms 
and conditions of access to a declared service. Access determinations can shape the 
negotiation of an access agreement. This means that the access determination, and the 
structure and level of prices (and other terms) it establishes for regulated access to a 
service, serves a fundamental role in facilitating commercial negotiation of terms and 
conditions of access that are broadly consistent with efficient outcomes and promoting the 
long-term interests of end-users. 

An access determination may specify particular requirements relating to access to a 
declared service as set out in section 152BC of the CCA, and may make different provisions 
with respect to different access providers or access seekers.7 The ACCC must not make a 
final access determination that has any of the effects set out in section 152BCB of the CCA. 

An access determination can also serve other purposes, including specifying circumstances 
in which an access provider is exempt from complying with the Standard Access 
Obligations, or restricting or limiting the application of the Standard Access Obligations to 
an access provider.8 

Consequently, an access determination plays a key role in refining the bounds of regulation 
and facilitating commercial negotiation or otherwise establishing terms and conditions of 
access that promote the long-term interests of end-users. 

 
4  Section 152AR of the CCA. 

5  Subsection 152AR(5) of the CCA. 

6  Paragraph 152AR(3)(b) and subparagraph 152AR(5)(d)(i) of the CCA. 

7  Subsection 152BC(5) of the CCA. 

8  Paragraphs 152BC(3)(h) and (i) of the CCA. 
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The requirements and criteria the ACCC must have regard to in making an access 
determination are set out in Appendix A of this discussion paper and summarised in section 
2.4.  

2.2. Overview of SBAS regulation 
The SBAS is a non-NBN wholesale telecommunications service that access seekers can use 
to supply broadband services to end-users that are connected to a superfast broadband 
fixed network. A superfast broadband network is one that is normally capable of download 
data speeds of 25 megabits per second (Mbps) or higher.  

The SBAS provides access to wholesale broadband services supplied by operators of high-
speed fixed-line networks other than NBN Co. NBN Co is subject to separate regulation 
under its Special Access Undertaking. Other access technologies that can supply a 
superfast broadband service that are not currently regulated by the SBAS include services 
provided over fixed wireless, mobile and satellite networks. 

The ACCC first declared the SBAS as a “declared service” in 2016 and, in doing so, the ACCC 
seeks to promote NBN-comparable price and quality outcomes being available for 
consumers regardless of which fixed-line broadband network they use. Retail service 
providers (retailers) use the SBAS to supply broadband services to consumers, primarily in 
apartment buildings and new residential housing estates in urban areas. The ACCC most 
recently re-declared the SBAS in July 2021. 

In March 2024, the ACCC made a new access determination for the SBAS which came into 
force on 1 September 2024. The SBAS access determination provides that regulated access 

prices are benchmarked to NBN prices for comparable services.9 

Access terms specified in the SBAS access determination include:  

• the monthly recurring charge for access, inclusive of the supply of any aggregation 
and transit components and any contributions to the regional broadband scheme levy  

• connection, transfer, and end-user appointment fees  

• charges for interconnection (network-network interface) for the purpose of acquiring 
the SBAS  

• consultation arrangements prior to access providers implementing any changes to 
wholesale access prices, including a requirement to explain to access seekers how 
their feedback was taken into account  

• transparency obligations so that access seekers have visibility of the performance, 
quality, and reliability of SBAS that access providers supply, and  

• a range of other non-price terms and conditions.  

2.3. Why the ACCC is holding this inquiry 
On 19 December 2024, the ACCC issued a BROC setting out interim access terms, which are 
additional to the SBAS access determination terms, for regulated wholesale fixed-line 
broadband services offered by Uniti Group. The BROC is in force for 12 months from the 

 
9  ACCC, Superfast broadband access service – access determination inquiry, Final Report, March 2024, page 26. 

https://www.accc.gov.au/by-industry/telecommunications-and-internet/national-broadband-network-nbn-access-regulation/nbn-co-special-access-undertaking
https://www.accc.gov.au/public-registers/telecommunications-registers/s152aq-declared-services-register/superfast-broadband-access-service
https://www.accc.gov.au/public-registers/telecommunications-registers/s152bcw-access-determinations-register/final-access-determination-no-1-of-2024-for-the-superfast-broadband-access-service-sbas
https://www.accc.gov.au/by-industry/telecommunications-and-internet/non-nbn-fixed-line-services-access-regulation/superfast-broadband-access-service-sbas-final-access-determination-inquiry-2021/final-decision
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date of issue. On 28 January 2025, Uniti Group advised its access seekers that it will provide 
a rebate for eligible services on request to make access available on terms consistent with 
those in the SBAS access determination and BROC.10 

The BROC operates to clarify and provide certainty over the regulated access terms that 
access seekers of Uniti Group entities could fall back on in the absence of an acceptable 
commercial offer. This includes specifying certain characteristics concerning the number 
and location of the points at which retailers can be required to interconnect with the Uniti 
Group networks. The BROC also supplements the regulated terms for supply of the SBAS to 
stipulate the continuity of Uniti’s existing standard forms of wholesale agreement, as 
published on 27 November 2024, on other matters that were not addressed in the access 
agreement (or other rules in the BROC), unless otherwise agreed by the parties.11  

The ACCC issued the BROC in response to industry concerns regarding Uniti Group’s 
October 2024 wholesale product and price commercial offers, which in some circumstances 
required retailers to interconnect in remote network locations, or at points of interconnect 
servicing a low number of addressable end-users, in order to acquire services on regulated 
price terms and conditions. Industry stakeholders considered this requirement made it 
commercially unviable for retailers to access the regulated prices due to the small number 
of potential consumers at each point of interconnect offered and, in the view of 
stakeholders, prohibitively high up-front and ongoing access costs.  

These stakeholders considered that Uniti Group required the adoption of its offers to 
undermine the ability of retailers to access ACCC regulated prices under the SBAS access 
determination. 

Stakeholders also noted that Uniti Group’s decision to levy additional charges made their 
ongoing supply of affordable entry level retail services over the Uniti Group networks more 
difficult than supplying retail services over the NBN or other superfast broadband networks. 
For example, stakeholders noted that Uniti Group’s prices offered to retailers to supply entry 
level services from the existing points of interconnect were approximately $8/month more 
than NBN Co’s equivalent charges and the regulated charges under the SBAS access 
determination.  

As Uniti Group’s pricing had already taken effect, and in light of concerns raised, the ACCC 
considered that issuing the BROC was necessary to urgently address these issues and the 
way Uniti Group was complying with the standard access obligations in relation to SBAS. 
The BROC was intended to provide a temporary remedy, setting interim terms of access, 
until new terms are determined during the public inquiry.  

The ACCC was required under subsection 152BCN(9) of the CCA to commence to hold a 
public inquiry to vary the SBAS access determination within 30 days of issuing a BROC, and 
has done so with the commencement of this inquiry on 15 January 2025. 

As discussed above, this public inquiry will consider the concerns raised by retailers about 
Uniti Group’s commercial terms of access for its SBAS that led to the issuance of the BROC 
and relatedly the definitive price and non-price terms and conditions of access to the 
declared SBAS. 

 
10  Opticomm, Incentives; BROC response (January 2025). 

11  For more information see: ACCC, Explanatory statement – Binding rules of conduct (Uniti Group), December 2024. 

https://www.opticomm.com.au/wp-content/uploads/2025/01/RSP-Communication-BROC-Response-28012025.pdf
https://www.accc.gov.au/public-registers/telecommunications-registers/s152bdn-binding-rules-of-conduct-register/binding-rules-of-conduct-uniti-group
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2.4. Matters that the ACCC must take into account 
and matters it may consider 

The ACCC must consider a range of matters when making a final access determination, 
including:  

(a) whether the determination will promote the long-term interests of end-users of 
carriage services or services supplied by means of carriage services,  

(b) the legitimate business interests of a carrier or carriage service provider who 
supplies, or is capable of supplying, the declared service, and the carrier’s or 
provider’s investment in facilities used to supply the declared service, 

(c) the interests of all persons who have rights to use the declared service, 

(d) the direct costs of providing access to the declared service, 

(e) the value to a person of extensions, or enhancement of capability, whose cost is 
borne by someone else, 

(f) the operational and technical requirements necessary for the safe and reliable 
operation of a carriage service, a telecommunications network or a facility, and  

(g) the economically efficient operation of a carriage service, a telecommunications 
network or a facility.12 

If an access provider of a declared service also supplies one or more other eligible services, 
the ACCC may take into account the characteristics of, costs and revenues associated with, 
and demand for, the other eligible services.13  

The ACCC may also take into account any other matters that it thinks are relevant.14 

In considering whether the determination will promote the long-term interests of end-users, 
the ACCC must have regard to the extent to which the determination is likely to result in the 
achievement of the objectives of:  

• promoting competition in markets for listed services  

• achieving any-to-any connectivity in relation to carriage services that involve 
communications between end-users, and  

• encouraging the economically efficient use of, and investment in, infrastructure.15 

Detailed discussion of how the ACCC considers the above factors is at Appendix A.  

 

 

 

 
12  Subsection 152BCA(1) of the CCA. 

13  Subsection 152BCA(2) and section 152AL of the CCA. 

14  Subsection 152BCA(3) of the CCA. 

15  Subsection 152AB(2) of the CCA. 
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3. Interconnection arrangements 
The ACCC’s preliminary position is that the point of interconnect is a key access term, as it 
determines the location from which retailers must interconnect with the access provider to 
acquire a fixed line broadband service.  

The number and location of the points of interconnect also determine the up-front and 
ongoing access costs that retailers pay through network-network interface and backhaul 
costs.  

In response to the ACCC’s 2023/24 SBAS access determination inquiry, several retailers 
considered there were high economies of scale embedded in interconnection and access 
charges – that is, that per-service access costs reduce as a retailer spreads these costs 
across a larger customer base. They noted this acts as a barrier to entry or expansion for 
smaller retailers or on networks with lower numbers of addressable customers.16 Further, 
the number and location of the points of interconnect that they must connect to in order to 
service their customers will impact the access provider’s own costs to supply wholesale 
services. That is, more centralised points of interconnect will potentially require the access 
provider to incur incremental backhaul costs to transport traffic of its access seekers (in 
addition to that of its own retail affiliate).  

In contrast, a more distributed point of interconnect architecture would entail the access 
provider handing off traffic at a greater number of locations, which would likely cause the 
access provider to incur higher establishment costs at the point of interconnect and 
additional operational complexity. Access providers are currently required to recover the 
costs of any aggregation and transit components to the access provider’s points of 
interconnect through the SBAS access determination’s regulated monthly recurring charges, 
in the same way that NBN does through regulated charges under its Special Access 
Undertaking (that is, separate and standalone aggregation charges are not permitted). 

The ACCC has previously accepted that an access provider’s cost base would include the 
costs to backhaul traffic from its local networks up to the point of interconnect and the 
costs to interconnect with access seekers, in addition to its local network costs. These 
costs may differ from NBN Co’s costs of local networks, aggregation and transit. However, 
in deciding to regulate SBAS access charges, the ACCC’s view is that NBN-benchmarked 
prices will allow an equally efficient access provider to recover their costs of access.17 The 
ACCC also considered that accounting for such cost differences across networks would 
require it to undertake a full cost review of SBAS networks, which was not accepted by 
stakeholders during our 2023/24 SBAS access determination review.18, 19 

As noted, the BROC sets additional regulated access terms relating to the number and 
location of the points at which retailers can be required to interconnect with the Uniti Group 
networks. The BROC requires Uniti Group to supply, on valid request by an access seeker, 
the SBAS at a point of interconnect that has the following characteristics: 
  

 
16 ACCC, SBAS access determination inquiry - final decision, March 2024, pp.21-22, 32-34. 

17 Ibid, pp.26-28, 37-38. 

18 Ibid, pp.26-28. 

19 Ibid, pg.27. The ACCC noted NBN Co’s status as the default statutory infrastructure provider, fixed wireless and satellite 
networks, line-of-business restrictions, and initial requirement to prioritise regional areas as factors that are likely to 
contribute to a higher cost base than SBAS providers, which predominately service metro and outer-metro areas. 
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i.    the point of interconnect is to be located in a data centre or location otherwise 
capable of co-locating an access seeker’s powered equipment that it reasonably 
requires in order that it can provide carriage services and/or content services  

ii.    the access provider’s Connectivity Serving Areas in each state or territory are to 
be aggregated to points of interconnect located in a Significant Urban Area, as 
defined and listed in the Australian Bureau of Statistics publication: Australian 
Statistical Geography Standard Edition 3  

iii.    the access provider’s Connectivity Serving Areas are to be aggregated to a point 
of interconnect located in the same state or territory; except for:  

a. the Northern Territory and the Australian Capital Territory, which may be 
aggregated to South Australia, and New South Wales, respectively, and  

b. Tasmania, which may be aggregated to New South Wales or Victoria 

iv.    the access provider’s network structure must not necessitate an access seeker 
connecting to more than 2 points of interconnect in each state or territory in order 
to access all of the end-users serviced by the access provider’s network in that 
state or territory (including any end-users in Tasmania, the Northern Territory and 
the Australian Capital Territory that are aggregated to points of interconnect in 
that state), and  

v.    in addition to any backhaul transmission network offered by an entity of the 
access provider, there must be two or more backhaul transmission operators 
present at, or within 1.5km of, the point of interconnect. 

In developing these point of interconnect characteristics, the ACCC considered the minimum 
backhaul infrastructure and viable scale necessary to support a competitive backhaul and 
retail market, consistent with the competition advice it provided to the Government in 2010 
in relation to the NBN listed points of interconnect.20  

The ACCC understands there are a number of different network structures currently adopted 
by SBAS providers. Several large and medium-sized SBAS providers offer centralised points 
of interconnect in each mainland capital city for retailers to acquire services across the 
access provider’s network in that state (state-based points of interconnect).21 Other SBAS 
providers, including small providers, require that retailers interconnect at a point on their 
network that is much closer to the end-user interface.22 Retail competition on these 
networks has to date been limited, though we understand that some consumers that use 
these networks have a choice of network operator.23 

The ACCC’s preliminary view is that access providers that currently offer services enabling 
access seekers to service customers across an entire state or territory from a single point of 
interconnect would not require significant changes to their network structure to supply an 
SBAS pursuant to the regulated access terms specified in the BROC, as these align with their 
current commercial terms. However, access providers that adopt more distributed points of 
interconnect may require significant network changes if they did not already operate points 

 
20 ACCC, Advice to Government; National Broadband Network Points of Interconnect, November 2010.  

21 These include Gigafy, Lynham networks (trading as Lightning Broadband) and Uniti Group. The latter 2 providers levy a per-
service aggregation charge to hand off traffic at the state-based points of interconnect.  

22 The ACCC understands that Maret Group and Vostronet are examples of access providers that adopt this approach. 

23 For example, if the network overlaps with the NBN consumers have a choice of network operator. However, the extent to 
which consumers can benefit from this network competition will likely depend on network switching costs.  

https://www.abs.gov.au/statistics/standards/australian-statistical-geography-standard-asgs-edition-3/jul2021-jun2026/significant-urban-areas-urban-centres-and-localities-section-state/significant-urban-areas
https://www.abs.gov.au/statistics/standards/australian-statistical-geography-standard-asgs-edition-3/jul2021-jun2026/significant-urban-areas-urban-centres-and-localities-section-state/significant-urban-areas
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of interconnect that meet the criteria in the Uniti Group BROC (i.e. to the extent that any such 
terms are extended to SBAS providers more broadly).  

The ACCC is also aware that access providers may, from time to time, make long-term 
investments in their networks. This may include changes to accommodate growth in the 
access provider’s network or to improve resiliency. In some cases, an access provider may 
seek to achieve this by changing their underlying network architecture or adding more points 
of interconnect. An access provider may alternatively be able to improve capacity and/or 
resilience outcomes by sourcing more resilient network links or geographic redundancy 
through its third-party backhaul provider (while maintaining a centralised point of 
interconnect). This may provide a more cost-effective solution than adding more points of 
interconnect. As discussed above, increasing the number of points of interconnect would 
increase the cost to access the network, which may have adverse downstream impacts 
through higher end-user pricing or reduced use by access seekers of relevant facilities if 
such investment is not undertaken efficiently. 

The ACCC notes that changes to the underlying network architecture or points of 
interconnect have the clear potential to disrupt competition and risk loss of service if not 
subject to appropriate advance notice and managed migration (and decommissioning). The 
ACCC welcomes stakeholder views on whether, and if so how, to build in suitable flexibility 
to enable network operators to make network changes over time that do not risk impeding 
competition or efficiency in such a transition. We consider that there is a precedent for 
transitional migration arrangements; for example, NBN Co’s 2013 Special Access 
Undertaking and Wholesale Broadband Agreement established minimum requirements on 
NBN Co for the notification and migration of access seekers from its temporary points of 
interconnect during its initial rollout phase, including interim products supplied to assist in 
that transition.24  

 

Questions 

1. Should additional regulated access terms be included in the SBAS access 
determination regarding the locations and characteristics of the points of 
interconnect? If so, what additional access terms do you consider should be included?  

2. Should the SBAS access determination include measures to safeguard against the 
imposition of unreasonable access terms should access seekers request supply on 
the regulated terms? If so, what additional measures do you consider should be 
implemented? 

3. Who should be required to comply with any such regulated access terms? Should they 
be limited to particular providers or by way of criteria? 25 

4. Are there any issues that are not covered in the discussion paper that you consider 
relevant to our consideration of potential additional regulated access terms in the 
SBAS access determination? 

 

 

 

 
24  NBN Co, Special Access Undertaking as accepted on 13 December 2013, clauses 2H.2 to 2H.4. 

25  Under section 152BC of the CCA, terms and conditions in an access determination may have general application or be 
limited to particular providers or classes of provider. 
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Appendix A: Access determination 
statutory requirements and 
criteria 
This section sets out the relevant legislative framework in relation to access determinations 
and the approach the ACCC will take in applying the legislative provisions. 

Content of an access determination  
Section 152BC of the CCA specifies what an access determination may contain. It includes, 
among other things, various terms and conditions on which a carrier or carriage service 
provider is to comply with the standard access obligations applicable to the carrier or 
provider and terms and conditions of an access seeker’s access to a declared service.  

An access determination may make different provisions with respect to different carriers or 
carriage service providers or access seekers.26 

Matters to consider when making an access 
determination 
The ACCC must have regard to the matters specified in subsection 152BCA(1) of the CCA 
when making an access determination. These matters are: 

(a) whether the determination will promote the long-term interests of end-users of 
carriage services or of services supplied by means of carriage services, 

(b) the legitimate business interests of a carrier or carriage service provider who 
supplies, or is capable of supplying, the declared service and the carrier’s or 
provider’s investment in facilities used to supply the declared service, 

(c) the interests of all persons who have rights to use the declared service, 

(d) the direct costs of providing access to the declared service, 

(e) the value to a person of extensions, or enhancement of capability, whose cost is 
borne by someone else, 

(f) the operational and technical requirements necessary for the safe and reliable 
operation of a carriage service, a telecommunications network or a facility, and 

(g) the economically efficient operation of a carriage service, a telecommunications 
network or a facility. 

The subsection 152BCA(1) matters mirrors the repealed subsection 152CR(1) matters that 
the ACCC was required to take into account in making a final determination in an access 
dispute. The ACCC interprets the subsection 152BCA(1) matters in a similar manner to how 
it interpreted the subsection 152CR(1) matters in access disputes.  

 
26  Subsection 152BC(5) of the CCA. 
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Subsection 152BCA(2) provides that where a carrier or carriage service provider who 
supplies, or is capable of supplying, a declared service also supplies one or more other 
eligible services, 27 the ACCC may take into account the characteristics of, the costs and 
revenues associated with, and the demand for, those other eligible services when making an 
access determination applicable to the carrier or provider.  

Subsection 152BCA(3) allows the ACCC to take into account any other matters that it thinks 
are relevant.  

The ACCC’s views on how the matters in section 152BCA should be interpreted when 
making an access determination are set out below. 

Paragraph 152BCA(1)(a) – long-term interest of end-users 

The first matter for the ACCC to consider when making an access determination is ‘whether 
the determination will promote the long-term interests of end-users of carriage services or of 
services supplied by means of carriage services’. 

The ACCC has published a guideline explaining what it understands by the phrase ‘long-term 
interests of end-users’ in the context of its declaration responsibilities.28 This approach to 
the long-term interests of end-users has also been used by the ACCC in making 
determinations in telecommunication access disputes. 

In the ACCC’s view, particular terms and conditions promote the interests of end-users if 
they are likely to contribute towards the provision of:  

• goods and services at lower prices  

• goods and services of a high quality, and/or  

• a greater diversity of goods and services.29 

The ACCC also notes that the Australian Competition Tribunal (Tribunal) has offered 
guidance in its interpretation of the phrase ‘long-term interests of end-users’ (in the context 
of access to subscription television services): 

Having regard to the legislation, as well as the guidance provided by the Explanatory 
Memorandum, it is necessary to take the following matters into account when 
applying the touchstone – the long-term interests of end-users: 

End-users: “end-users” include actual and potential [users of the service]… 

Interests: the interests of the end-users lie in obtaining lower prices (than would 
otherwise be the case), increased quality of service and increased diversity and scope 
in product offerings. …[T]his would include access to innovations … in a quicker 
timeframe than would otherwise be the case … 

Long-term: the long-term will be the period over which the full effect of the … decision 
will be felt. This means some years, being sufficient time for all players (being 
existing and potential competitors at the various functional stages of the … industry) 

 
27  ‘Eligible service’ has the same meaning as in section 152AL of the CCA. 

28  ACCC, Telecommunications services – declaration provisions: a guide to the declaration provisions of Part XIC of the Trade 
Practices Act, August 2016, in particular pp. 28–31. 

29  ACCC, Telecommunications services – declaration provisions: a guide to the declaration provisions of Part XIC of the Trade 
Practices Act, August 2016, p. 28. 

https://www.accc.gov.au/about-us/publications/guideline-for-part-xic-declaration-provisions-for-telecommunication-services
https://www.accc.gov.au/about-us/publications/guideline-for-part-xic-declaration-provisions-for-telecommunication-services
https://www.accc.gov.au/publications/guideline-for-part-xic-declaration-provisions-for-telecommunication-services.
https://www.accc.gov.au/publications/guideline-for-part-xic-declaration-provisions-for-telecommunication-services.


 

  14 

to adjust to the outcome, make investment decisions and implement growth – as well 
as entry and/or exit – strategies.30 

To consider the likely impact of particular terms and conditions on the long-term interests of 
end-users, the CCA requires the ACCC to have regard to whether the terms and conditions 
are likely to result in the achievement of the following objectives:  

• promoting competition in markets for carriage services and services supplied by 
means of carriage services (listed services) 

• achieving any-to-any connectivity in relation to carriage services that involve 
communication between end-users, and  

• encouraging the economically efficient use of, and the economically efficient 
investment in:  

o the infrastructure by which listed services are supplied, and  

o any other infrastructure by which listed services are, or are likely to 
become, capable of being supplied.31 

Promoting competition 

In assessing whether particular terms and conditions will promote competition, the ACCC 
analyses the relevant market in which the declared services are supplied (retail and 
wholesale) and considers whether the terms set in those markets remove obstacles to end-
users gaining access to telephony and broadband services.32 Obstacles to accessing these 
services include the price, quality and availability of the services and the ability of competing 
providers to provide telephony and broadband services. 

The ACCC is not required to precisely define the scope of the relevant markets in which the 
declared services are supplied. The ACCC considers that it is sufficient to broadly identify 
the scope of the relevant markets likely to be affected by the ACCC’s regulatory decision.  

Any-to-any connectivity 

Any-to-any connectivity is achieved if, and only if, each end-user who is supplied with a 
carriage service that involves communication between end-users is able to communicate, by 
means of that service, with each other end-user who is supplied with the same service or a 
similar service, whether or not the end-users are connected to the same telecommunications 
network.33 

The ACCC considers that this matter is relevant to ensuring that the terms and conditions 
contained in access determinations do not create obstacles for the achievement of any-to-
any connectivity. 

 
30  Seven Network Limited (No 4) [2004] ACompT 11 at [120]. 

31  Subsection 152AB(2) of the CCA. 

32  Subsection 152AB(4) of the CCA. This approach is consistent with the approach adopted by the Tribunal in Telstra 
Corporation Limited (No 3) [2007] A Comp T 3 at [92]; Telstra Corporation Limited [2006] A Comp T4 at [97], [149]. 

33  Subsection 152AB(8) of the CCA.  Pursuant to subsection 152AB(4) of the CCA, in determining the extent to which a 
particular thing (in this case an access determination) is likely to result in the achievement of the objective of promoting 
competition in markets for listed services, regard must be had to the extent to which the thing will remove obstacles to 
end‑users of listed services gaining access to listed services 
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Economically efficient use of and economically efficient 
investment in infrastructure 

In determining the extent to which terms and conditions are likely to encourage the 
economically efficient use of and the economically efficient investment in infrastructure, the 
ACCC must have regard to the following matters:34  

• whether it is, or is likely to become, technically feasible for the services to be 
supplied and charged for, having regard to:  

o the technology that is in use, available or likely to become available  

o whether the costs that would be involved in supplying, and charging for, 
the services are reasonable or likely to become reasonable, and  

o the effects, or likely effects, that supplying, and charging for, the services 
would have on the operation or performance of telecommunications 
networks  

• the legitimate commercial interests of the supplier or suppliers of the services, 
including the ability of the supplier or suppliers to exploit economies of scale and 
scope  

• incentives for investment in:  

o the infrastructure by which services are supplied; and  

o any other infrastructure (for example, the NBN) by which services are, or 
are likely to become, capable of being supplied, and  

In determining incentives for investment, regard must be had to the risks involved in making 
the investment.35 

The objective of encouraging the ‘economically efficient use of and economically efficient 
investment in ... infrastructure’ requires an understanding of the concept of economic 
efficiency. Economic efficiency consists of three components:  

• productive efficiency – this is achieved where individual firms produce the goods and 
services that they offer at efficient cost  

• allocative efficiency – this is achieved where the prices of resources reflect their 
underlying costs so that resources are then allocated to their highest valued uses 
(i.e. those that provide the greatest benefit relative to costs), and  

• dynamic efficiency – this reflects the need for industries to make timely changes to 
technology and products in response to changes in consumer tastes and in 
productive opportunities. 

On the issue of efficient investment, the Tribunal has stated that: 

… An access charge should be one that just allows and access provider to recover 
the costs of efficient investment in the infrastructure necessary to provide the 
declared service.36 

… efficient investment by both access providers and access seekers would be 
expected to be encouraged in circumstances where access charges were set to 

 
34  Subsection 152AB(6) of the CCA. 

35  Subsection 152AB(7A) of the CCA. 

36  Telstra Corporation Ltd (No. 3) [2007] AComp T 3 at [159]. 
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ensure recovery of the efficient costs of investment (inclusive of a normal return on 
investment) by the access provider in the infrastructure necessary to provide the 
declared service.37 

… access charges can create an incentive for access providers to seek productive 
and dynamic efficiencies if access charges are set having regard to the efficient 
costs of providing access to a declared service.38 

Paragraph 152BCA(1)(b) – legitimate business interests 

The second matter requires the ACCC to consider ‘the legitimate business interests’ of the 
carrier or carrier service provider when making an access determination.  

In the context of access disputes, the ACCC considered that it was in the access provider’s 
legitimate business interests to earn a normal commercial return on its investment.39 The 
ACCC is of the view that the concept of ‘legitimate business interests’ in relation to access 
determinations should be interpreted in a similar manner, consistent with the phrase 
‘legitimate commercial interests’ used elsewhere in Part XIC of the CCA. 

For completeness, the ACCC notes that it would be in the access provider’s legitimate 
business interests to seek to recover its costs as well as a normal commercial return on 
investment having regard to the relevant risk involved. However, an access price should not 
be inflated to recover any profits the access provider (or any other party) may lose in a 
dependent market as a result of the provision of access.40  

The Tribunal has taken a similar view of the expression ‘legitimate business interests’.41 

Paragraph 152BCA(1)(c) – persons who have a right to use  

The third matter requires the ACCC to consider ‘the interests of all persons who have the 
right to use the service’ when making an access determination.  

The ACCC considers that this matter requires it to have regard to the interests of access 
seekers. The Tribunal has also taken this approach.42 The access seekers’ interests would 
not be served by higher access prices to declared services, as it would inhibit their ability to 
compete with the access provider in the provision of retail services.43 

People who have rights to currently use a declared service will generally use that service as 
an input to supply carriage services, or a service supplied by means of a carriage service, to 
end-users.  

The ACCC considers that this class of persons has an interest in being able to compete for 
the custom of end-users on the basis of their relative merits. This could be prevented from 
occurring if terms and conditions of access favour one or more service providers over 
others, thereby distorting the competitive process.44 

 
37  Telstra Corporation Ltd (No. 3) [2007] AComp T 3 at [164]. 

38  Telstra Corporation Ltd (No. 3) [2007] AComp T 3 at [176]. 

39  ACCC, Resolution of telecommunications access disputes – a guide, March 2004 (revised) (Access Dispute Guidelines), p. 
56. 

40  ACCC, Access pricing principles – telecommunications, July 1997 (1997 Access Pricing Principles), p. 9. 

41  Telstra Corporation Limited [2006] ACompT 4 at [89]. 

42  Telstra Corporation Limited [2006] ACompT 4 at [91]. 

43  Telstra Corporation Limited [2006] ACompT 4 at [91]. 

44  Telstra Corporation Ltd (No. 3) [2007] ACompT 3 at [262]. 
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However, the ACCC does not consider that this matter calls for consideration to be given to 
the interests of the users of these ‘downstream’ services. The interests of end-users will 
already be considered under other matters. 

Paragraph 152BCA(1)(d) – direct costs of providing access 

The fourth matter requires the ACCC to consider ‘the direct costs of providing access to the 
declared service’ when making an access determination. 

The ACCC considers that the direct costs of providing access to a declared service are those 
incurred (or caused) by the provision of access, and includes the incremental costs of 
providing access. 

The ACCC interprets this matter, and the use of the term ‘direct costs’, as allowing 
consideration to be given to a contribution to indirect costs. This is consistent with the 
Tribunal’s approach in an undertaking decision.45 A contribution to indirect costs can also be 
supported by other matters. 

However, the matter does not extend to compensation for loss of any ‘monopoly profit’ that 
occurs as a result of increased competition.46  

The ACCC also notes that the Tribunal (in another undertaking decision) considered the 
direct costs matter ‘is concerned with ensuring that the costs of providing the service are 
recovered’.47 The Tribunal has also noted that the direct costs could conceivably be 
allocated (and hence recovered) in several ways and that adopting any of those approaches 
would be consistent with this matter.48  

Paragraph 152BCA(1)(e) – extensions or enhancements of 
capability 

The fifth matter requires that the ACCC consider ‘the value to a party of extensions, or 
enhancements of capability, whose cost is borne by someone else’ when making an access 
determination. 

In the 1997 access pricing principles, the ACCC stated that this matter: 

requires that if an access seeker enhances the facility to provide the required 
services, the access provider should not attempt to recover for themselves any costs 
related to this enhancement. Equally, if the access provider must enhance the facility 
to provide the service, it is legitimate for the access provider to incorporate some 
proportion of the cost of doing so in the access price. 49  

The ACCC considers that this application of paragraph 152BCA(1)(e) is relevant to making 
access determinations. 

 
45  Application by Optus Mobile Pty Limited and Optus Networks Pty Limited [2006] ACompT 8 at [137]. 
46  See Explanatory Memorandum for the Trade Practices Amendment (Telecommunications) Bill 1996, p. 44: [T]he ‘direct’ 

costs of providing access are intended to preclude arguments that the provider should be reimbursed by the third party 
seeking access for consequential costs which the provider may incur as a result of increased competition in an upstream 
or downstream market. 

47  Telstra Corporation Limited [2006] ACompT 4 at [92]. 
48  Telstra Corporation Limited [2006] ACompT 4 at [139]. 
49  ACCC, Access Pricing Principles - Telecommunications, a guide p. 11, July 1997. 

https://www.accc.gov.au/system/files/Fn%2042%20-%20ACCC%20Access%20Pricing%20Principles.pdf
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Paragraph 152BCA(1)(f) – safe and reliable operation 

The sixth matter requires the ACCC to consider ‘the operational and technical requirements 
necessary for the safe and reliable operation of a carriage service, a telecommunications 
network or a facility’ when making an access determination. 

The ACCC considers that this matter requires that terms of access should not compromise 
the safety or reliability of carriage services and associated networks or facilities, and that 
this has direct relevance when specifying technical requirements or standards to be 
followed. 

The ACCC has previously stated in the context of model non-price terms and conditions that: 

…this consideration supports the view that model terms and conditions should 
reflect the safe and reliable operation of a carriage service, telecommunications 
network or facility. For instance, the model non-price terms and conditions should 
not require work practices that would be likely to compromise safety or reliability.50  

The ACCC considers that these views will apply in relation to paragraph 152BCA(1)(f) for the 
making of access determinations. 

Paragraph 152BCA(1)(g) – economically efficient operation 

The final matter of subsection 152BCA(1) requires the ACCC to consider ‘the economically 
efficient operation of a carriage service, a telecommunications network facility or a facility’ 
when making an access determination. 

The ACCC noted in the access dispute guidelines (in the context of arbitrations) that the 
phrase ‘economically efficient operation’ embodies the concept of economic efficiency as 
discussed earlier in relation to the long-term interests of end-users. That is, it calls for a 
consideration of productive, allocative and dynamic efficiency. The guidelines also note that 
in the context of a determination, the ACCC may consider whether particular terms and 
conditions enable a carriage service, telecommunications network or facility to be operated 
efficiently. 51  

Consistent with the approach adopted by the Tribunal, the ACCC considers that it is relevant 
to consider the economically efficient operation of: 

• retail services provided by access seekers using the access provider’s services or by 
the access provider in competition with those access seekers, and  

• the telecommunications networks and infrastructure used to supply these services.52  

Subsection 152BCA(2) – other eligible services 

Subsection 152BCA(2) provides that, in making an access determination that applies to a 
carrier or carriage service provider who supplies, or is capable of supplying, the declared 
services, the ACCC may, if the carrier or provider supplies one or more eligible services,53 
take into account: 

 
50  ACCC, Final determination – Model Non-price Terms and Conditions, November 2008, p. 8. 

51  ACCC, Resolution of telecommunications access disputes—a guide, p. 30. 

52  Telstra Corporation Limited [2006] ACompT4 at [94]-[95]. 

53  ‘Eligible service’ has the same meaning as in section 152AL of the CCA. 

https://www.accc.gov.au/system/files/Arbitrations%20-%20a%20guide%20to%20resolution%20of%20access%20disputes%20under%20Part%20IIIA%20of%20the%20TPA.pdf
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• the characteristics of those other eligible services 

• the costs associated with those other eligible services 

• the revenues associated with those other eligible services, and 

• the demand for those other eligible services. 

The Explanatory Memorandum stated that this provision is intended to ensure that the 
ACCC, in making an access determination, does not consider the declared service in 
isolation, but also considers other relevant services.54 As an example, the Explanatory 
Memorandum stated: 

… when specifying the access price for a declared service which is 
supplied by an access provider over a particular network or facility, the 
ACCC can take into account not only the access provider’s costs and 
revenues associated with the declared service, but also the costs and 
revenues associated with other services supplied over that network or 
facility. 55  

Subsection 152BCA(3) – any other relevant matters 

This subsection states the ACCC may consider any other matters that it thinks are relevant 
when making an access determination.  

We consider that regulatory certainty and consistency will be important when setting the 
terms and conditions of an access determination.  

Section 152BCB – restrictions on access determinations 

Section 152BCB imposes certain restrictions on the ACCC’s ability to make an access 
determination. 

More specifically, the ACCC must not make an access determination that would have any of 
the following effects: 

• preventing a service provider who already has access to the declared service from 
obtaining a sufficient amount of the service to be able to meet its reasonably 
anticipated requirements, measured at the time when the access seeker made a 
request in relation to the service under section 152AR or 152AXB of the CCA, 

• preventing a carrier or carriage service provider from obtaining a sufficient amount of 
the service to be able to meet its reasonably anticipated requirements, measured at 
the time when the access seeker made a request in relation to the service under 
section 152AR or 152AXB of the CCA, 

• preventing a person from obtaining, by exercise of a pre-determination right, a 
sufficient level of access to the declared service to be able to meet their actual 
requirements, 

• depriving any person of a protected contractual right, 

 
54  Explanatory Memorandum, Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 

2010, p. 178. 

55  Explanatory Memorandum, Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 
2010, p. 178. 
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• resulting in an access seeker becoming the owner (or one of the owners) of any part 
of a facility without the consent of the owner of the facility, 

• requiring a person (other than an access seeker) to bear an unreasonable amount of 
costs of: 

o extending or enhancing the capability of a facility, or 

o maintaining extensions to or enhancement of the capability of a facility, 

• requiring a carrier or carriage service provider to provide an access seeker with 
access to a declared service if there are reasonable grounds to believe that: 

o the access seeker would fail, to a material extent, to comply with the terms 
and conditions on which the carrier or provider provides, or is reasonably likely 
to provide, that access; or 

o the access seeker would fail, in connection with that access to protect the 
integrity of a telecommunications network or to protect the safety of 
individuals working on, or using services supplied by means of, a 
telecommunications network or a facility 

(see subsection 152BCB(1) of the CCA). 

The ACCC is also unable to make an access determination that is inconsistent with any of 
the standard access obligations that are, or will be, applicable to a carrier or carriage service 
provider (see subsection 152BCB(3) of the CCA). 

Section 152BCD – fixed principles provisions 

Section 152BCD of the CCA specifies that an access determination may contain a fixed 
principles provision, which allows a provision in an access determination to have an expiry 
date that is after the expiry date of the access determination itself. Such a provision 
effectively allows the ACCC to ‘lock-in’ a term so that it would be consistent across 
consecutive access determinations. 

Section 152BCF – commencement and expiry provisions  

Section 152BCF of the CCA sets out the commencement and expiry rules for access 
determinations.  

An access determination must have an expiry date, which should align with the expiry of the 
declaration for that particular service unless there are circumstances that warrant a different 
expiry date. 

Section 152BCN – varying access determinations  

Section 152BCN of the CCA allows the ACCC to vary or revoke an access determination, 
provided that certain procedures are followed.  

A fixed principles provision cannot be varied or removed unless the access determination 
sets out the circumstances in which the provision can be varied or removed, and those 
circumstances are present.  
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Appendix B: Submissions and 
confidentiality 
Approach to handling information received during 
this consultation  
 
The ACCC/AER information policy56 sets out the general policy of the ACCC on the 
collection, use and disclosure of information.  
 
The ACCC considers that a public and transparent consultation process is necessary for it to 
discharge its obligation to hold a public inquiry about making any new access 
determinations for the services the subject of this inquiry and allow the ACCC to effectively 
make a decision in accordance with the legislative framework. Hence, the ACCC will only 
agree not to disclose information that is the subject of a confidentiality claim in limited 
circumstances.  
 
In these circumstances, the ACCC has also formed the view that making information 
available to third parties only through limited individual non-disclosure agreements would 
not be an appropriate means to manage confidentiality claims in this consultation. Hence in 
this consultation it does not intend to apply the ACCC’s confidentiality guideline for 
submitting confidential material to ACCC communications inquiries.57  

Disclosure of information 
The ACCC will assess any confidentiality claims on a case-by-case basis and in doing so will 
consider whether it is required to publish information having regard to its statutory and 
common law duties and functions in each instance and in accordance with section 155AAA 
of the CCA.58  

In assessing confidentiality claims, the ACCC will consider whether publication of the 
information is required to enable effective public consultation and allow it to perform its 
statutory function of holding a public inquiry about making any new access determinations 
for the services the subject of this inquiry and make a decision in accordance with the 
statutory framework. The ACCC will assess whether this requirement outweighs any 
significant commercial harm a party submits may result from publication. The ACCC will 
afford procedural fairness in reaching these views. 

Process for claiming confidentiality 
If a party wishes to make a claim of confidentiality over material provided during this 
consultation, it should follow the process below:   

 
56  The ACCC/AER Information Policy is available on the ACCC website. 

57  The Confidentiality guideline is available on the ACCC website. 

58  The ACCC notes in this regard paragraph 3.1 of the ACCC/AER Information Policy. 

https://www.accc.gov.au/system/files/ACCC-AER%20Information%20Policy.pdf
https://www.accc.gov.au/publications/communications-inquiries-submitting-confidential-material
https://www.accc.gov.au/system/files/ACCC-AER%20Information%20Policy.pdf
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1. Please submit two versions of the submission:  

a) a public submission that can be published on the ACCC’s website, in which all 
confidential material has been removed and replaced with ‘c-i-c’. Please 
ensure that redacted information is not searchable or otherwise able to be 
viewed.  

b) a confidential version that clearly identifies the information over which 
confidentiality is claimed by bookending the confidential material with a 
marking of ‘c-i-c’. Please also highlight for ease of reference the material over 
which confidentiality is claimed.  

2. Information over which a party claims confidentiality must kept to a minimum so that 
consultation on all relevant material is not unnecessarily impeded.  

3. Please provide a supporting submission that specifically substantiates the 
confidentiality claim for each item of information over which confidentiality is 
claimed. Confidentiality claims need to detail why the information is competitively 
sensitive or otherwise confidential, and why disclosure of the information would be 
likely to cause significant harm to the person to whom the information is 
confidential. ‘Blanket’ claims of confidentiality will not be accepted. The ACCC will 
notify parties of any additional information required to assess a confidentiality claim. 

4. Where the ACCC proposes to publish information the subject of a confidentiality 
claim, it will provide a right to be heard and to amend or withdraw the information 
before proceeding to publication with redactions removed.  

5. Where the ACCC proposes to not publish information the subject of a confidentiality 
claim and publishes a redacted submission, it may reconsider that claim at a future 
date if it becomes evident that publication of the redacted information is required to 
enable effective public consultation and to allow the ACCC to perform its statutory 
functions. The ACCC would notify the relevant party and engage with them in relation 
to how this information can be disclosed. 

 


