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Overview 
On 28 April 2022, the ACCC published draft explanatory material (proposed guidance) 
relating to the carrier separation rules in Part 8 of the Telecommunications Act 1997 
(Telecommunications Act) for consultation. A copy of the proposed guidance is provided 
on the ACCC’s website. 

Part 8 of the Telecommunications Act requires a controller of local access lines serving 
residential customers to supply eligible services via the lines on a wholesale-only basis. This 
means that a company that controls a network cannot itself supply retail services over it 
unless an exemption applies.  

Small network operators with no more than 12,000 residential customers may elect to be 
bound by the terms of a class exemption made by the ACCC. Network operators may also 
separate their retail and wholesale businesses and operate under the terms of a functional 
separation undertaking approved by the ACCC.  

We have prepared the proposed guidance to assist network operators understand how the 
carrier separation rules apply to their businesses and how the ACCC will consider whether 
they have complied with their regulatory obligations. 

Proposed guidance on carrier separation rules 
The carrier separation rules require controllers of a line capable of supplying superfast 
carriage services serving residential customers to supply eligible wholesale services on non-
discriminatory terms and operate either on a wholesale-only basis or according to a 
functional separation undertaking unless they are covered by a range of exemptions. 

Supply of eligible services  

In Section 3 of the proposed guidance, we have set out the meaning of several key terms, 
and the different ways that networks are treated depending on when they were built, 
extended or upgraded.  

In relation to determining who is the controller of an underlying network, more than one 
person may be able to exercise control of a network, and a person would need to 
demonstrate that none of the legislative criteria, reproduced in Appendix B of the proposed 
guidance, applied to its network to demonstrate that it does not control the network.  

Regarding residential customers, one of the factors we will take into consideration is 
whether the customer has a contractual relationship with the broadband service provider. 
The proposed guidance identifies services supplied to hotel guests as an example of where 
the carrier separation rules would not apply. 

The proposed guidance defines service providers to include building managers where they 
have a direct contractual relationship with residential customers. This means that building 
managers are required to comply with the obligations on service providers, including joining 
the Telecommunications Industry Ombudsman scheme.  

Class Exemption 

Section 4 of the proposed guidance explains the provisions relating to the class exemption 
from the wholesale-only requirement in Part 8 of the Telecommunications Act.  
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Importantly, network operators must elect to be bound by the class exemption, it is not 
automatic. The form for electing to be bound is available on the ACCC’s website. Once a 
network operator has elected to be bound, the ACCC will publish a notice of this on its 
website. 

It is a requirement on all network operators that are subject to Part 8 of the 
Telecommunications Act that they offer wholesale access to the Layer 2 Superfast 
Broadband Access Service (SBAS) on the terms established by the ACCC. While network 
operators are free to offer other services, they must offer the SBAS on request at every 
location where they provide superfast fixed-line broadband services.  

Furthermore, any Layer 3 services that they offer in addition to the SBAS must also be 
offered to wholesale customers on a non-discriminatory basis. This includes any embedded 
network services, white label services or build-to-rent services. Network operators are 
required to publish the terms of wholesale access for all services that they offer. 

The proposed guidance notes that the class exemption is only available to network operators 
with no more than 12,000 residential customers. We consider that only those residential 
customers with whom the network operator has a direct retail relationship count towards this 
threshold, meaning any residential customers served via wholesale customers are not 
included for the purposes of the customer limit. 

Functional separation undertakings 

Section 5 of the proposed guidance describes the key provisions concerning deemed 
functional separation undertakings and customised standard and joint functional separation 
undertakings.  

The proposed guidance notes that the ACCC has made a number of determinations in 
relation to the information that wholesalers and retailers are permitted to share with each 
other. In addition, the proposed guidance notes that the ACCC has published prescribed 
forms in which undertakings, compliance reports and notices of change in control are to be 
given to the ACCC, as well as the form that statements of differences between a standard 
offer and an executed access agreement are to be published on the network operator’s 
website. 

Worked examples of the application of the carrier separation rules 

Section 7 of the proposed guidance draws on the advice set out in Sections 3 – 5 and 
applies it to five examples to illustrate how the carrier separation rules work in practice. We 
have chosen scenarios where the application of the carrier separation rules may currently be 
unclear to industry participants, including the increasingly prevalent use of embedded 
networks, white-label services, build-to-rent developments and hybrid wireless and fixed-line 
networks. 
  

Question 1: Are there any aspects of the proposed guidance that you consider should be 
explained more clearly?  

Question 2: Are there any issues you have encountered with the operation of the carrier 
separation rules that are not addressed in the proposed guidance?  
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Consultation and next steps 
The ACCC requests written submissions on the proposed guidance by no later than Friday 
27 May 2022. Stakeholders may email submissions to telcoseparationrules@accc.gov.au.  

After considering submissions from interested parties, the ACCC will then publish the final 
industry guidance. 

ACCC consultation policy 

To foster an informed and consultative process, all submissions will be considered as public 
submissions and will be posted on the ACCC’s website. Interested parties wishing to submit 
commercial-in-confidence material to the ACCC should submit both a public and a 
commercial-in-confidence version of their submission. The public version of the submission 
should clearly identify the commercial-in-confidence material by replacing the confidential 
material with an appropriate symbol or ‘c-i-c’. 

The ACCC expects that claims for commercial-in-confidence status of information by parties 
will be limited in nature in order to allow the widest possible participation in the public inquiry. 

The ACCC has published a guideline1
 explaining the process that parties should follow when 

submitting confidential information to communications inquiries by the ACCC. The ACCC-
AER information policy: the collection, use and disclosure of information also sets out the 
general policy of the ACCC and the Australian Energy Regulator (AER) on the collection, 
use and disclosure of information. Both policies are available on the ACCC website. 

The ACCC prefers to receive submissions in electronic form, either in PDF or Microsoft 
Word format which allows the submission text to be searched. 

 
1  ACCC, Confidentiality Guideline for submitting confidential material to ACCC communications inquiries, April 2014.   


