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1. Introduction 
1.1. This explanatory material provides guidance in relation to the carrier separation 

rules prescribed in Part 8 of the Telecommunications Act 1997 (Telecommunications 
Act). 

1.2. Part 8 of the Telecommunications Act requires a controller of a superfast fixed-line 
network serving residential customers to supply eligible services on a wholesale-
only basis. This means that a company that controls a network cannot itself supply 
retail services over it unless an exemption applies. There are two principal 
exemptions. 

1.3. Network operators with no more than 12,000 customers may elect to be bound by 
the ACCC’s class exemption, allowing them to offer retail services over their own 
networks, but requiring them to offer a wholesale service as well. Further detail on 
the class exemption is set out in section 4 below. 

1.4. Network operators with more than 12,000 customers who intend to offer retail 
services over their own networks must separate their retail and wholesale business 
functions (i.e., functional separation) under an undertaking approved by the ACCC. 
Further detail on functional separation undertakings is set out in section 5 below. 

1.5. However, different obligations apply depending on when networks were built and the 
timing and nature of extensions to them.  

1.6. This guidance is intended to be an industry-focused plain language guide to assist 
industry in understanding the superfast network separation obligations and how we 
will consider whether network operators have complied with them. The information in 
this publication is intended for general guidance only, and we encourage network 
operators to contact the ACCC with any questions or concerns about how Part 8 of 
the Telecommunications Act applies to their network. 

2. Overview of the regulatory framework 
2.1. In August 2020, the Telecommunications Act was amended to adjust the carrier 

separation rules to better enable carriers to compete with NBN Co at the 
infrastructure level. 

2.2. The amendments enable superfast fixed-line broadband networks serving residential 
customers to be operated on a functionally separated basis (rather than the default 
wholesale-only basis), if approved by the ACCC. Network operators wanting to do 
so can submit functional separation undertakings to the ACCC for approval. This is 
intended to provide greater commercial flexibility for superfast network operators 
and promote infrastructure-based competition. 

2.3. A network operator can choose to be bound by the terms set out in a determination 
made by the ACCC, known as a deemed functional separation undertaking. This 
would have effect as if the network operator had given a functional separation 
undertaking in the terms set out in the ACCC’s determination, instead of submitting 
its own customised voluntary undertaking. 

2.4. The ACCC has also determined a class exemption for small network operators from 
the requirement to operate on a wholesale-only basis. Small network operators must 
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provide written notice to the ACCC electing to be bound by the terms of its class 
exemption to benefit from it (explained further in paragraph 4.4 below). 

2.5. Neither wholesale-only nor functional separation requirements apply to lines forming 
part of superfast fixed-line networks that came into existence or were upgraded prior 
to 1 January 2011 (i.e., around the time the NBN roll-out commenced).  

2.6. Importantly, all superfast network operators must offer access to a wholesale 
service, and carry on related activities, on non-discriminatory terms. The ACCC’s 
telecommunications non-discrimination guidelines (2021 Guidelines) provide 
guidance in relation to the non-discrimination requirements.1 

2.7. A summary of the relevant provisions is set out in Table 1 below and a decision tree 
is provided at Appendix A. 

Table 1: Summary of Part 8 superfast network rules 

When network or line 
came into existence or 
was upgraded 

Summary of provisions Reference 

From 25 August 2020 A controller of a local access line (other than a 
line that is part of the infrastructure of the 
National Broadband Network) must not use the 
line to supply an eligible service to a person 
other than a carrier or a service provider, if: 

(a) the line came into existence, or was 
upgraded, on or after 25 August 2020; and 

(b) the line is used, or is proposed to be used, 
to supply a superfast carriage service 
wholly or principally to residential 
customers, or prospective residential 
customers, in Australia; and 

(c) no functional separation undertaking is in 
force. 

Section 142C 

1 January 2011 to 
25 August 2020 

A controller of a telecommunications network 
(other than the National Broadband Network) 
must not use a local access line to supply an 
eligible service to a person other than a carrier 
or a service provider, if: 

(a) the line is part of the infrastructure of the 
network; and 

(b) the network came into existence, or was 
upgraded, on or after 1 January 2011, but 
before the designated commencement 
date; and 

(c) the network is used, or is proposed to be 
used, to supply a superfast carriage service 
wholly or principally to residential 
customers, or prospective residential 
customers, in Australia; and 

(d) no functional separation undertaking is in 
force. 

Section 143 

 
1  ACCC, ‘Non-discrimination guidelines: ACCC explanatory material relating to the telecommunications non-discrimination 

provisions‘, September 2021. 
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3. Supply of eligible services to be on wholesale-only or 
functionally separated basis 
3.1. The carrier separation rules require controllers of a line capable of supplying 

superfast carriage services serving residential customers to supply eligible 
wholesale services on non-discriminatory terms and operate either on a wholesale-
only basis or according to a functional separation undertaking unless they are 
covered by a range of exemptions. 

Key terms 

‘Controller’ of the underlying network 

3.2. Among other things, an entity is in a position to exercise control of a 
telecommunications network or a line if it (whether alone or together with one or 
more other persons): 

 legally or beneficially owns the network or line; or 

 can directly, or indirectly, exercise control of the operation of all or part of the 
network or line.2 

3.3. More than one person may be in a position to exercise control of a network or line.3  

3.4. The full criteria for determining control of a network or a line are outlined in Appendix 
B. The ACCC’s view is that a person would need to demonstrate that none of the 
criteria applied to its networks and lines if it wanted to establish that it did not control 
these networks and lines. 

Superfast carriage service 

3.5. The Telecommunications Act defines a ‘superfast carriage service’ to mean a 
carriage service where: 

 the carriage service enables the end-users to download communications; and 

 the download transmission speed of the carriage service is normally 
25 megabits per second or more; and 

 the carriage service is supplied using a line to premises occupied or used by 
an end-user.4 

Residential customers 

3.6. The Telecommunications Act does not specifically define ‘residential customer’, but 
it does specify that it includes home-based businesses.5  

 
2  Sections 155 and 155A of the Telecommunications Act. 
3  Sections 155(3) and 155A(3) of the Telecommunications Act. 
4  Section 142A of the Telecommunications Act. 
5  Section 161 of the Telecommunications Act. 
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3.7. The ACCC considers that a residential customer, in the context of Part 8 of the 
Telecommunications Act, means that: 

 the premises to which the fixed-line carriage services are supplied are those 
in which the customer resides permanently or for extended periods and which 
otherwise excludes temporary and short-stay accommodation;6 and 

 the person acquiring the fixed-line carriage service has entered into 
contractual arrangements with the supplier of that service 

o For instance, a hotel guest who uses a fixed-line carriage service in 
their room does not, typically, enter into a contract with the supplier of 
that service and, accordingly, is unlikely to be a residential customer; 
and 

 the fixed-line carriage services are acquired for: 

o personal, household, or domestic use; or 

o business purposes (including partnerships, corporations and trusts) 
where most or all of the work is carried out at the customer’s residence 
or where the customer’s residence is the only location of the business. 

Eligible services 

3.8. An eligible service is: 

 a carriage service between a point in Australia and one or more other points in 
or outside Australia (a ‘listed carriage service’); or 

 a service that facilitates the supply of a listed carriage service; 

where the service is supplied, or is capable of being supplied, by a carrier or a 
carriage service provider (whether to itself or to other persons).7 

3.9. Embedded network services or white-label services, generally sold via 
intermediaries such as building managers or utility service providers, are considered 
eligible services (see Section 7 below). 

Service providers 

3.10. A service provider is a carriage service provider or a content service provider.8  

3.11. The definition of carriage service provider captures ‘intermediaries’ such as 
building owners, estate managers and the like. If a building owner (rather than a 
network operator) has a retail relationship with the residential tenants, the building 
owners are likely ‘intermediaries’ and are therefore carriage service providers (and 
service providers).9 These ‘intermediaries’ have a legal obligation to join the TIO 
scheme.10 

 
6  See Telecommunications Consumer Protections Code (C628:2019) for support for this treatment of residential customers. 
7  Sections 7, 16 and 142A of the Telecommunications Act and section 152AL of the CCA. 
8  Section 86 of the Telecommunications Act. 
9  Section 87(5) of the Telecommunications Act. 
10  Part 6 of the Telecommunications (Consumer Protection and Service Standards) Act 1999 and Telecommunications 

Industry Ombudsman, Joining the scheme, TIO website, accessed 8 April 2022. 
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Local access lines installed from 25 August 2020 

3.12. For superfast local access lines that are installed from 25 August 2020, including 
alterations or upgrades that make existing lines capable of supplying superfast 
services, a controller of these lines must supply eligible services via the lines on a 
wholesale-only basis unless: 

 it has elected to be exempted under the terms of class exemption made by 
the ACCC;11 or 

 it is functionally separated under the terms of an undertaking approved by the 
ACCC.12 

3.13. The wholesale-only obligation applies to fixed-line networks and internal lines to 
individual premises within multi-unit buildings, including where the building itself is 
supplied via a wireless link.13 

3.14. Networks only supplying business customers, including small business 
customers14 (with the exception of home-based business15) with incidental supply of 
residential customers,16 are not subject to the wholesale-only or functional 
separation requirements. 

3.15. There are limited exemptions from the wholesale-only requirement for lines that 
are installed from 25 August 2020 if they are used to connect premises that are in 
close proximity to networks built between 1 January 2011 and 25 August 2020.17 
However, the wholesale-only requirement for the underlying networks built between 
1 January 2011 and 25 August 2020 (see below) would continue to apply as is, 
including the newly installed lines. 

3.16. In the absence of any Ministerial determination,18 the ACCC considers that ‘close 
proximity’ would facilitate the connection of existing network infrastructure in the 
street to premises but not the extension of that network infrastructure to allow 
connection in a new location where the network is not already in close proximity.19 

Networks in existence between 1 January 2011 and 25 August 2020 

3.17. For networks constructed between 1 January 2011 and 25 August 2020, there are 
similar requirements to those that apply for local access lines installed from 25 
August 2020.20 The key differences are that the wholesale-only requirements for 
networks in existence between 1 January 2011 and 25 August 2020:  

 
11  Section 143A of the Telecommunications Act. 
12  Division 2B of the Telecommunications Act. 
13  Section 158(2B) of the Telecommunications Act and Telecommunications Legislation Amendment (Competition and 

Consumer) Bill 2019 Explanatory Memorandum, pp 130-131. 
14  Telecommunications Legislation Amendment (Competition and Consumer) Bill 2019 Explanatory Memorandum, p 6. 
15  Section 161 of the Telecommunications Act. 
16  Section 143H of the Telecommunications Act. 
17  Section 143F of the Telecommunications Act. 
18  Section 162 of the Telecommunications Act. 
19  Telecommunications Legislation Amendment (Competition and Consumer) Bill 2019 Explanatory Memorandum, p 97. 
20  Section 143 of the Telecommunications Act. 
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 do not apply to the internal lines of multi-unit buildings;21 and 

 do apply to the incidental supply of residential customers on networks 
marketed as business networks.22 

3.18. Alterations, upgrades or extensions to telecommunications networks between 
1 January 2011 and 25 August 2020 to make them capable of delivering superfast 
broadband services are treated as networks in their own right and taken to have 
come into existence during that time.23  

3.19. However, extensions to networks, before 25 August 2020, to another stage of a 
real estate development project are permitted so the extended part is not a network 
in its own right.24 

Networks in existence before 1 January 2011 

3.20. Neither wholesale-only nor functional separation requirements apply to lines 
forming part of superfast fixed-line networks that came into existence or were 
upgraded prior to 1 January 2011. 

3.21. For networks that came into existence before 1 January 2011, installations and 
connections are not taken to be an extension, alteration or upgrade of the network if 
the premises connected are in close proximity to a line that forms part of the 
infrastructure of the network.25  The ACCC would consider close proximity in the 
same way as set out in paragraph 3.16 above. 

4. Class exemption 
4.1. In August 2020, the ACCC issued a class exemption instrument, known as the 

Telecommunications (Superfast Broadband Network Class Exemption) 
Determination 2020, that exempts smaller network operators from the wholesale-
only requirement.26 The exemption is designed to reduce the cost burden on smaller 
networks in participating in superfast broadband markets and to encourage 
investment in new broadband infrastructure. 

4.2. Instead of functionally separating or operating on a wholesale-only basis, persons 
may elect to be bound by a class exemption if they directly provide retail services to 
no more than 12,000 residential end-users. 

4.3. It is a requirement of the class exemption for the network operator to offer the 
declared wholesale Layer 2 service, the Superfast Broadband Access Service 
(SBAS),27 at all sites on a non-discriminatory basis.28 

4.4. If network operators, or any associated companies, offer retail superfast broadband 
services to residential customers over the local access lines that they control, they 

 
21  Section 158(2B) of the Telecommunications Act and Telecommunications Legislation Amendment (Competition and 

Consumer) Bill 2019 Explanatory Memorandum, pp 130-131. 
22  Section 143H of the Telecommunications Act only provides an exemption from section 142C and not section 143. 
23  Sections 156(1)-(2) of the Telecommunications Act. 
24  Section 156(3) of the Telecommunications Act. 
25  Telecommunications Legislation Amendment (Competition and Consumer) Bill 2019 Explanatory Memorandum, p 130 and 

section 157(1) of the Telecommunications Act. 
26  Telecommunications (Superfast Broadband Network Class Exemption) Determination 2020. 
27  Further detail on the SBAS is available on the ACCC website.  
28  See sections 8(a)-(c) of the Telecommunications (Superfast Broadband Network Class Exemption) Determination 2020. 
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will need to elect to be bound by the class exemption. Importantly, those wishing to 
benefit from the class exemption must elect to be bound by its terms by providing a 
copy of the written notice available on the ACCC website 
to telcoseparationrules@accc.gov.au.29 

4.5. The class exemption is only applicable to network operators with no more than 
12,000 residential customers. If a network operator exceeds this threshold and 
intends to continue to offer retail services over the local access lines that it controls, 
it must elect to be bound by a deemed functional separation undertaking that has 
been made by the ACCC or submit a customised functional separation undertaking 
for approval by the ACCC (see Section 5 below). 

4.6. In circumstances where the building owner (rather than the network operator) has a 
retail relationship with the residential tenants, those residential customers are not 
counted towards the class exemption threshold. Under this arrangement, the 
building owners are ‘intermediaries’ and are therefore service providers (see 
paragraph 3.11 above).30 While these customers are not counted against the 
threshold, the network operator is still required to provide wholesale access to SBAS 
services on these networks/lines pursuant to the SBAS declaration and is also 
subject to the non-discrimination obligations pursuant to the conditions in the class 
exemption determination. The non-discrimination obligations relate to the supply of 
all eligible services, including Layer 3 or managed services, and require the network 
operator to provide access to these services to all wholesale customers, or 
prospective wholesale customers, upon request. 

5. Functional separation undertakings  
5.1. A network operator who wishes to continue to supply retail services over its own 

network once it has exceeded 12,000 customers must: 

 elect to be bound by a deemed functional separation undertaking that has 
been made by the ACCC, if eligible; or 

 submit a customised standard functional separation undertaking, given by a 
single corporation, or joint functional separation undertaking, given by two or 
more corporations, for approval by the ACCC. 

5.2. Functional separation undertakings apply to all local access lines servicing 
residential customers, regardless of when they were built or further altered or 
upgraded (i.e., they apply to new lines and existing lines, including any pre-
1 January 2011 lines).31 

Deemed functional separation undertaking 

5.3. On 16 October 2020, the ACCC issued the Telecommunications (Deemed 
Functional Separation Undertaking) Determination 2020. This instrument is 
designed to reduce the cost burden of functional separation on smaller networks 
participating in superfast broadband markets. Network operators that elect to be 
bound by the terms of the deemed undertaking do not have to go to the expense of 
preparing customised individual undertakings themselves. 

 
29  The written notice is available here on the ACCC website.  
30  Section 87(5) of the Telecommunications Act. 
31  Section 142C(3) Note 1 of the Telecommunications Act (also for pre-25 August 2020 networks see section 143(3) Note 1 

of the Telecommunications Act). See also Telecommunications Legislation Amendment (Competition and Consumer) Bill 
2019 Explanatory Memorandum, p 7. 
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5.4. The instrument prescribes a set of model terms for a standard functional separation 
undertaking that an eligible network operator may elect to be bound by. In summary, 
a network operator who elects to be bound by a deemed functional separation 
undertaking is required to:  

 maintain a single wholesale business unit and a single retail business unit; 

 maintain arm’s length functional separation between these business units; and 

 publish the terms and conditions on which the wholesale business unit will 
supply access to local access line services.  

The instrument also specifies information provided by carriers and carriage service 
providers to a network operator’s retail business unit that may be disclosed to its 
wholesale business unit.32 

5.5. On 3 March 2021, the ACCC issued the Telecommunications (Deemed Functional 
Separation Undertaking) Amendment Determination 2021 (No.1) which amended 
the permitted information sharing provisions in the ACCC's deemed functional 
separation undertaking to align them with the permitted information sharing 
provisions in the determinations issued by the ACCC for the standard and joint 
functional separation undertakings.33 The determination specifies the kinds of 
information obtained from a carrier or carriage service provider that a network 
operator’s retail business unit may disclose to that network operator’s wholesale 
business unit. The information sharing exceptions are similar to those outlined below 
for joint functional separation undertakings. 

5.6. The deemed functional separation undertaking is only available for networks 
supplying superfast services to no more than 50,000 residential customers via local 
access lines.34 

5.7. Network operators considering whether to elect be bound by the deemed functional 
separation undertaking are encouraged to review the written notice available on the 
ACCC website and to contact the ACCC to discuss the specifics of their networks 
before electing to be bound by the deemed undertaking. Network operators may 
contact the ACCC at telcoseparationrules@accc.gov.au.35 

Customised standard or joint functional separation undertaking 

5.8. Network operators can voluntarily submit their own standard or joint functional 
separation undertakings to the ACCC for approval. This is intended to provide 
greater commercial flexibility for superfast network operators and promote 
infrastructure-based competition. 

5.9. The ACCC must assess customised standard or joint functional separation 
undertakings for approval against the long-term interest of end-users criteria 
prescribed under Part XIC of the CCA.36 

 
32  Section 151A(13) of the Telecommunications Act and section 9 of the Telecommunications (Deemed Functional 

Separation Undertaking) Determination 2020. 
33  Further information about the permitted information sharing provisions is available on the ACCC website.  
34  Section 6 of the Telecommunications (Deemed Functional Separation Undertaking) Determination 2020. 
35  The written notice is available on the ACCC website. 
36  Section 152AB of the CCA. 
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5.10. A network operator who submits a joint functional separation undertaking must 
comply with the Telecommunications (Permitted Information Sharing for Joint 
Functional Separation Undertakings) Determination 2020.37 

5.11. A network operator who submits a standard functional separation undertaking 
must comply with the Telecommunications (Permitted Information Sharing for 
Standard Functional Separation Undertakings) Determination 2021.38 The 
information sharing exceptions are similar to those for joint functional separation 
undertakings. 

5.12. A network operator must submit a report to the ACCC relating to its compliance 
with a standard or joint functional separation undertaking.39 Network operators 
subject to a functional separation undertaking are also required to notify the ACCC 
of changes in control of the corporation who gave the functional separation 
undertaking to the ACCC and must do so in the approved form.40 

5.13. If a network operator enters into an access agreement with a wholesale customer 
that offers different terms to those published on its website, then it must publish 
statements about the differences in a form approved by the ACCC.41 

5.14. Those seeking to lodge a standard or joint functional separation undertakings are 
required to submit their undertaking to the ACCC electronically and in the approved 
format. Pursuant to the legislative requirements, the ACCC has approved the 
following forms in writing relating to functional separation undertakings:42 

 Form of standard functional separation undertakings 

 Form of joint functional separation undertakings 

 Form of compliance reports 

 Form of notices for changes in control 

 Form of statements about the differences between an access agreement and 
an offer 

5.15. Network operators who are considering submitting standard or joint functional 
separation undertakings are encouraged to review the requirements set out in Part 8 
of the Telecommunications Act and to contact the ACCC to discuss the specifics of 
their networks. The ACCC can be contacted at telcoseparationrules@accc.gov.au. 

 
37  Telecommunications (Permitted Information Sharing for Joint Functional Separation Undertakings) Determination 2020.  
38  Telecommunications (Permitted Information Sharing for Standard Functional Separation Undertakings) Determination 

2021.   
39  Sections 151A(10), 151C(10) and 151C(11) of the Telecommunications Act. 
40  Section 151ZB of the Telecommunications Act. 
41  Section 151ZH of the Telecommunications Act. 
42  Forms approved by the ACCC are available on the ACCC website. 
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6. Compliance with the carrier separation rules 
6.1. Compliance with the carrier separation rules in Part 8 of the Telecommunications 

Act is a condition of holding a carrier licence.43 It is also a service provider rule.44 

6.2. This includes compliance with the wholesale-only rules, the class licence exemption, 
functional separation undertakings and the non-discrimination rules. 

6.3. Civil penalties of up to $10 million may be payable for each instance of non-
compliance.45 

7. Worked examples of the application of the carrier separation 
rules   
7.1. This section provides a number of worked examples, which are intended to provide 

guidance on the application of the carrier separation rules. 

Embedded network services (white-label services) 

 

Scenario 1 

A network operator offers embedded network services (white-label services), sold through a 
building owner, to residents in an apartment building. 

The embedded network services are tailored for each individual client and these services are not 
offered to all other wholesale customers on the same terms. 

Issues raised: 

 Are the retail end-users counted towards the network operator’s residential customers 
under the class exemption threshold? 

 Does the network operator still have to offer the SBAS in the building? 

 Are embedded network services ‘eligible services’ under Part 8 of the Telecommunications 
Act? 

 What obligations must the building owner comply with? 

 

Assessment 

7.2. Embedded network services or white-label services are generally sold via 
intermediaries, such as building owners or utility service providers. Where superfast 
network operators offer embedded network services and enter into arrangements for 
building owners or utility providers to sell their retail broadband services to 
residential end-users, these entities will be considered carriage service providers 
under section 87(5) of the Telecommunications Act. However, these retail end-users 
will not count as the network operator’s residential customers for the purposes of the 
class exemption (see Section 4 above). 

 
43  Part 1 of Schedule 1 of the Telecommunications Act. 
44  Part 1 of Schedule 2 of the Telecommunications Act. 
45  Section 570(3)(a) of the Telecommunications Act. 
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7.3. Importantly, where a network operator offers embedded network services, it must 
also offer the declared SBAS and offer it on the terms set out in the ACCC’s Interim 
or Final Access Determination (as applicable) for that service. Only small scale 
operators (those with no more than 12,000 end-users) of superfast access networks 
built before 1 January 2011 are currently exempt from complying with the standard 
access obligations under the SBAS IAD.46 

7.4. The ACCC considers embedded network services to be eligible services for the 
purposes of the Telecommunications Act. As such, Part 8 and the conditions in the 
class exemption require superfast network operators who provide these services to 
offer them on a non-discriminatory basis to all access seekers and to publish their 
standard offers.47 

7.5. The intermediaries (e.g. building managers) who provide the retail services to the 
end-users are required to comply with the obligations on carriage service providers 
set out in Division 5 of Part 4 of the Telecommunications Act and in the 
Telecommunications (Consumer Protection and Service Standards) Act 1999, 
including joining the Telecommunications Industry Ombudsman scheme. 

 

Scenario 2 

A developer contracts with a network operator and can choose to deploy either an open access 
model, like the NBN, or an embedded network model. 

The network operator has elected to be bound by the class exemption. 

Issues raised: 

 Is the network operator compliant with the requirements of the class exemption? 

 If the developer chooses the embedded network model, does the network operator still 
have to offer the SBAS? 

 

Assessment 

7.6. It is a requirement of the class exemption for the network operator to offer the 
declared wholesale Layer 2 service (the SBAS) at all sites on a non-discriminatory 
basis.48 

7.7. The ACCC considers embedded network services to be eligible services. Therefore 
Part 8 and the conditions in the class exemption require superfast network operators 
who provide these services to offer them on a non-discriminatory basis to all access 
seekers and to publish their standard offers. 

 
46  Section 5 of the Interim Access Determination No. 1 of 2021 (SBAS). 
47  Sections 151ZF, 151ZG and 151ZH(2A) of the Telecommunications Act and sections 8(a)-(e) of the Telecommunications 

(Superfast Broadband Network Class Exemption) Determination 2020. 
48  Sections 8(a)-(c) of the Telecommunications (Superfast Broadband Network Class Exemption) Determination 2020. 
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Wholesale access to multi-unit buildings 

 

Scenario 3 

A network operator installs cabling internally to each apartment in a build-to-rent apartment building 
and charges a fee to the building manager for this infrastructure. The building manager then 
decides how to charge end-users for residential superfast broadband services. The contract 
between the network operator and building manager provides for the network operator to receive a 
share of the room rate and the building manager retains the rest of the revenue. 

To provide access to other retailers over its network, the network operator would need to alter its 
network (e.g. install a switch). 

Issues raised: 

 Does the network operator need to provide wholesale access to build-to-rent apartments 
where it is not directly providing a service to end-users? 

 

Assessment 

7.8. The ACCC has declared the SBAS and made an access determination that requires 
all non-NBN superfast network operators to make the defined wholesale Layer 2 
service available on request at regulated prices. The ACCC extended the 
Declaration for this service for another five years in July 2021. The extended 
Declaration was also amended to clarify that lines in a multi-unit building used to 
supply a superfast carriage service to an end-user occupying or using a unit in the 
building are considered to form part of a superfast telecommunications network. 

7.9. The Telecommunications Act defines a multi-unit building as a building that has 2 or 
more units for occupation as a place of residence or business, or a complex where 
each building meets that criterion. 

7.10. Therefore, the network operator must make the declared wholesale Layer 2 
access service available on request in all buildings where it is supplying superfast 
broadband services to units capable of residence. This includes build-to-rent 
apartments where there can be a mixture of different uses (i.e. short and long term 
accommodation) across the building. However, it does not include buildings that are 
strictly hotels. 
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Control of the underlying network 

 

Scenario 4 

A network operator supplies superfast broadband services to long term accommodation operators 
who include internet as part of their customers’ rent, or to building managers who offer subsidised 
rates to residents. 

The network operator charges those accommodation operators a managed service fee for their 
services and the accommodation operators control the access offered to their customers. 

Issues raised: 

 Does the network operator control the underlying network? 

 

Assessment 

7.11. Among other things, an entity is considered to be in a position to exercise control 
of a telecommunications network or a line if it (whether alone or together with one or 
more other persons): 

 legally or beneficially owns the network or line; or 

 can directly, or indirectly, control the operation of all or part of the network or 
line.49 

The network operator in this scenario can directly, or indirectly, control the operation 
of all or part of the network, despite not having a direct relationship with the end-user, 
and is therefore in a position to exercise control of the network. 

7.12. Although other entities (i.e. the building manager) can also exercise control over 
some aspects of the networks or lines, including setting the prices or other terms of 
end-user access, the legislation is clear that more than one person may be in a 
position to exercise control of a network or line.50 

 
49  Sections 155 and 155A of the Telecommunications Act. See also summary provided in Appendix B. 
50  Section 155(3) or section 155A(3) (for a line) of the Telecommunications Act. 
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Buildings with fixed wireless and fibre 

 

Scenario 5 

A network operator supplies superfast broadband services to a building using fixed wireless to 
connect some customers and fixed-line links to connect other customers. 

The network operator has elected to be bound by the class exemption. 

Issues raised: 

 Do the fixed wireless and fixed-line customers count towards the class exemption 
threshold? 

 

Assessment 

7.13. Where network operators use wireless and fixed-line links that were established 
after 25 August 2020 within the same building to connect residential customers, we 
consider that if the fixed-line links are being used in some manner to provide 
services to residential customers at a relevant point in time, those customers would 
need to be counted towards the class exemption threshold.51 

7.14. This includes deployments where network operators use a fixed wireless link as 
part of the local access network to connect to the building and fixed-line links for 
connections to the residential customers.  

7.15. It also includes deployments where network operators use a fixed-line link as part 
of a local access network to connect to the building and wireless technology to 
connect the residential customers. 

7.16. However, it does not include the network operator’s residential customers that are 
served entirely by fixed wireless technologies without any fixed-line component, for 
example using a 5G network.  

 

 
51  Section 158(2B) of the Telecommunications Act and Telecommunications Legislation Amendment (Competition and 

Consumer) Bill 2019 Explanatory Memorandum, p 130. 
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Appendix A 

Carrier separation rules decision tree 

 

Are you in a position to exercise control of local 
access lines or networks? 

The carrier separation rules do 
not apply 

Do your local access lines or fixed-line 
networks supply superfast services?

Were your lines or networks built, extended or 
upgraded after 1 January 2011 to supply 

superfast services? 

You must give the ACCC a Joint 
Functional Separation Undertaking

Do you supply retail services over your own 
lines or networks? 

You may elect to be bound by 
the ACCC's Class Exemption

Do your lines or networks serve residential 
customers? 

Do you supply retail services to more than 
12,000 residential customers? 

Is your company a single 
corporation? 

Do you supply retail services to more 
than 50,000 residential customers? You may elect to be bound by the 

ACCC's Deemed Functional 
Separation Undertaking or give the 

ACCC a Standard Functional 
Separation Undertaking

You must give the ACCC a Standard Functional 
Separation Undertaking

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

No 

No 

No 

No 

No 

No 

No 
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Appendix B 

Criteria for determining control of a network or a line in sections 155 and 155A 
of the Telecommunications Act 

An entity is in a position to exercise control of a telecommunications network or a line if it 
(whether alone or together with one or more other persons): 

 legally or beneficially owns the network or line; or 

 can directly, or indirectly, control: 

o the operation of all or part of the network or line; or 

o the selection of the kinds of services that are supplied using the network or 
line; or 

o the supply of services using the network or line. 

An entity (the controller) is in a position to exercise control of a telecommunications network 
or a line if a company other than the controller legally or beneficially owns the network or line 
(whether alone or together with one or more other persons), and the controller, either alone 
or together with an associate of the controller, is in a position to: 

 exercise control of the company; or 

 veto any action taken by the board of directors of the company; or 

 appoint or secure the appointment of, or veto the appointment of, at least half of the 
board of directors of the company; or 

 exercise, in any other manner, whether directly or indirectly, direction or restraint over 
any substantial issue affecting the management or affairs of the company. 

An entity (the controller) is in a position to exercise control of a telecommunications network 
or a line if a company other than the controller legally or beneficially owns the network or line 
(whether alone or together with one or more other persons), and the company or more than 
50% of its directors: 

 act, or are accustomed to act, in accordance with the directions, instructions or 
wishes of, or in concert with, the controller, the controller and an associate of the 
controller acting together, or the directors of the controller; or 

 under a contract or an arrangement or understanding (whether formal or informal), 
are intended or expected to act in accordance with the directions, instructions or 
wishes of, or in concert with, the controller, the controller and an associate of the 
controller acting together, or the directors of the controller. 

 

 


