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THE CHAIRMAN: Commissioner John Martin is going torj us in just a few
moments. Although the NFF have had the pleasure onvatigerhaving heard my
introduction, I'll do it just for the record and once agajologise that we had to
mess up your timetable the other day when we were |&mberra. But, my name
is Graeme Samuel, I'm the Chairman of the Austnaf@mpetition and Consumer
Commission and the chair of this public inquiry into thenpetitiveness of retalil
prices of standard groceries. | welcome you all and dettigs hearing open. | will
be joined by Commissioner John Martin when he arrivesGommissioner Stephen
King is here, who are the other two presiding memberthé®omquiry.

The inquiry is convened and this hearing is convened unde¥Rardf the Trade
Practices Act. It is held pursuant to a request fromdhistant treasurer and
minister for competition policy and consumer affaMénister Chris Bowen, which
was received by the ACCC on 22 January 2008. The mattbestaken into
consideration by the inquiry are set out on the ACCERsite and they are set out in
the terms of reference and | won't repeat them hermte that the ACCC has so far
received over 180 public submissions to the inquiry, as welbaidential
submissions. We’ll endeavour to take into account aheinformation that has
been provided and we do thank industry participants forah&ibutions that

they’'ve made.

The purpose of these hearings is to give the ACCC an apyityrto investigate, in
detail, the issues raised as part of the inquiry vmttustry participants. Interms of
procedural issues, witnesses will have received a docuhsrautlines how we
intend to approach these hearings, so | won't go thrchagbriocedural points in
detail. | just want to emphasise, though, that althouglane not taking evidence
under oath at this hearing, it is a serious offencevio fglse and misleading
evidence to the ACCC. We’'re not using external couatsttle hearing, but
witnesses will be questioned by both commissioners andebf«€CCs internal
lawyers.

For that purpose let me introduce to you, Mr Damien Ot@am and Ms Catherine
Freeman. | thank the withesses from the NationahEes Federation for attending
today. Once again for the record | apologise for havingwin you out just through
the length of our earlier examinations and | regretweatouldn’t take your
evidence at our last hearing in Canberra. So thank ygunwech for attending
today and for being flexible with your schedules in orgagishis time to appear.
We realise you are busy people and attending thesengeaan be a significant
imposition on you and your organisation. I'll hand ovethés stage to

Mr O’Donovan.

MR O'DONOVAN: Could you just state for the record ydult name, the
organisation you work for and your position in the orgatios?

MR C. BURKE: Charles Burke, Vice President of theib@l Farmers Federation.
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MR C. MCELHONE: Charles McElhone, Manager, Econ@nidational Farmers
Federation.

MR O'DONOVAN: Okay, now you understand that it's afeote under the
Criminal Code to give evidence at this inquiry that you knevalise or misleading
or omits any matter or thing without which the evidenamigeading?

MR BURKE: Yes.

MR O'DONOVAN: All right. Now, did you have an openintgagement that you
wish to make?

MR BURKE: No, | don't think we really do. We’ve ma@ submission to the
inquiry, as well as provided additional information and kakiare here today to
offer the opportunity to further expand on some of the @guessand provide further
information on issues that we’'ve raised within our subioss

MR O'DONOVAN: Okay. Now, you raised in your submisstbe question of
market power and indicate that market power issuearse when the supply chain
is rationalised. Do you have any specific evidence of mistisgarket power by any
major retailer in Australia?

MR BURKE: Well, no I don’t think that we would haveexific evidence. There is
a lot of anecdotal discussion within our membership, but mptimnat we would be
able to provide as concrete evidence.

MR O'DONOVAN: Okay, and when you say “anecdotal discussdoes that form
of any specific complaint by a specific member?

MR BURKE: A lot of discussion which varies acrosget#nt commodities. As
you're well aware the National Farmers Federationesgmts a number of different
and individual commodities and while we can’'t speak aboutfgsethere are a
number of commodities where the discussion and thedate evidence is that there
are times when there are aspects of negotiationsméjbr retailers and indeed some
wholesalers, can appear to be one sided in the disnagsiocontractual
arrangements.

MR O'DONOVAN: All right, can you be specific aboute commodity?

MR BURKE: Well, I think in some of the fruit and vegbte lines certainly there
are some discussions within some of the meat — theeat industries. There is also
discussion, not necessarily about the technical defmaf misuse of power, but
certainly about aspects that are one sided.

MR McELHONE: Can | also just say on that, it’'sy@nportant what Charles has
mentioned, it's not just about the retail sector orsiingermarket sector here and we
have, indeed, spoken with the ACCC in the past aboubtitairrences with — about
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potential misuse of market power, such as unilateral aonvariation clauses and
the like, which we have taken forward through that meisina.

MR O'DONOVAN: Sure, do you have any specific exampliesrilateral contract
variations, any contract you could give us that includes & term?

MR McELHONE: Again, the issue that we have raisettwhe ACCC in the past
surround the wine grape sector.

MR O'DONOVAN: Sure.

MR McELHONE: And, you know, my understanding is thatith the ACCC and
has gone through those formal proceedings, but that@riijeone | have to hand.

MR O'DONOVAN: Okay, and in relation to the retaikcser, | mean this is about
the competitiveness of retail prices, there’s no suggeshat there’s any unilateral
contract variation clauses in the contracts offerethbymajor supermarkets?

MR McELHONE: Purely what we have is regarding anecdsatalence, but
nothing that has — you know, that we could verify with angence.

MR O'DONOVAN: Sure, well, when you say anecdotal evideimcwhat sense is it
evidence?

MR BURKE: What we regularly hear is people who hdwvect supply contracts

for various commodities. We’'ll talk about in someeasathe subjective measurement
of some of the specifications, quality specifications tave been provided within
contracts that allow for different interpretatioBome are more specific with how
you measure some of those specifications. Others prthad@pportunity for some,

| guess, flexible interpretation.

MR O'DONOVAN: Sure and do you ever pursue those speaficpdaints?

MR BURKE: Having been involved at NFF for a number eding and dating back
through various codes of conduct of operation it has @agn the opinion of
anybody who felt in that position that they weren&pared to speak up because
there would often be the ramification of never gettirsgipplier contract in the
future, so there was always this concern of making @& pdit, because there was
always the prospect of losing a contract, the curremiract and any potential for a
future one.

MR O'DONOVAN: Sure, but there would be no risk of thproviding you with
details of their complaint and you recording the detdith® complaint
confidentially?
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MR BURKE: Well, again, | think by nature of what wetadking about some
people would be very hesitant to put pen to paper to givefsgetiecause they
would be concerned about where that may lead.

MR O'DONOVAN: Even to the NFF?

MR BURKE: Yes, I think — we have tried numerous tiraeer the years to get
more specific evidence, but people are always reluctdgdause they're just
concerned that they currently have a contract witbrganisation and they don’t
want to do anything to jeopardise that, even though asstitris not in the true sense
of a two-way arrangement.

MR O'DONOVAN: Sure, but would it be fair to say thihere is not a single
identifiable, verifiable example of abuse of market pothiat you're aware of?

MR BURKE: No. It’s fair to say that there is not.

MR O'DONOVAN: Okay, and your only explanation for thetthat there is some
reluctance about some form of retribution in bringiret florward?

MR BURKE: | think there’'s a considerable amount ddcgance for fear of
retribution.

MR O'DONOVAN: All right. Now, in the context ahis inquiry, we're offering
the opportunity for people to provide evidence on a confidemaisik, which would
seem to provide a no risk opportunity to provide eviden@bos$e of market power
and we haven't had witnesses coming forward on that b@&sisld you explain why
it is that we don’t have evidence of this kind of abofsmarket power?

MR BURKE: I think, as we've already stated, thatt@gy who feels that there has
been some unilateral variation or however you'd likdescribe that is more
concerned about not wanting to rock the boat becausdismerehe options are very
limited as to what they would be able to do.

MR O'DONOVAN: All right. Well, we’ve heard evidendeom growers in public
session that they are very happy with the treatnieyt teceive from Coles and
Woolworths.

MR BURKE: Yes.

MR O'DONOVAN: And that they are honest, reasongideple to deal with.

MR BURKE: Yes.

MR McELHONE: Yes.
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MR O'DONOVAN: Who reject only according to the terofstheir contract. Is
there any reason why we shouldn’t accept their evidemeethe vague possibility
that there might be some anecdotal evidence out tfienesose of market power?

MR BURKE: | would have to agree that in a good majarftgases most people
are reasonably comfortable with supply agreements wajbrmetailers but that
doesn’t mean that there could be cases where — ancegwiivted out, it's anecdotal
evidence about what people are claiming is a problem to. tilBrnagain, we stress
the fact that we’re not making any claims of misusmafket power, we're talking
about in some cases the discrepancy between farnpgageand retail price and
how there seems to be an apparent gap in that and w¢’'ferone minute talking
about technically misusing market power because we’re awar¢here has got to
be a fine — there is a fine line and it’s a very fine eéween using your position in
the market as one of strength as opposed to misusing tnparker.

MR O'DONOVAN: Now in relation to the gap betweenaikand - farm gate
prices and retail prices, have you done any specific sisady farm gate prices.

MR McELHONE: Yes, we have and we’'ve provided thati® ACCC.

MR O'DONOVAN: That's in relation to the beef andria?

MR McELHONE: Beefand lamb are the only specificaddiat we have access to.
MR O'DONOVAN: Right, okay.

MR BURKE: But also bearing in mind that — yes. |\wgasg to touch on the
Whitehall and Associate study but that isn’t necessdradying the direct
correlation between the farm gate — that’s more ahatiare of retail. So yes, we’ll
leave it at that, the beef and lamb examples thatewsovided.

MR O'DONOVAN: Okay, all right. You also in your bmission indicate that
there’s been minimal interest in collective bargairang suggest that the cause of
that or — sorry, as a consequence of that that thetddsbe consideration given to
changing the legislation to make it easier. Is it {pbss$hat the reason there’s been
so little interest in collective bargaining is thatfiers feel that they're getting a fair
deal for their commodities in their negotiations onradividual basis. Have you
considered that?

MR BURKE: Well, firstly | must say it is a greaisdppointment to me personally
and to the NFF that we haven’t seen more farmers gneitselves of the
opportunity for the notification process for colleetigargaining. It has been a great
disappointment to us that there hasn’'t been more ubainf

THE CHAIRMAN: It's been a disappointment to us adlwé/e were hopeful we
were going to drum up a lot more business and it hasn’t happened.
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MR BURKE: Yes. It has been a great disappointmere deen involved in NFF
long enough to know when this first was talked about andught, “Well, this is
fantastic”, because I've been involved in grower codpeswhere there was
opportunities to get some sort of negotiation contiith wontracts in direct supply in
the commodity that I'm involved in so it’s a great gipaintment. I’'m not exactly
sure that people are satisfied entirely with their curagrangements. | think more
based on knowing the industries as they are and it’'sae@ssarily just at the retall
level, there is a reluctance by sometimes wholesglevsessors or retailers to, in
fact, entertain dealing with bigger groups of collectives there’s always
opportunism on individuals that they would be prepared to ga@way from a
collective group to get in the door with a retailer, sopak. So | think perhaps the
lack of the use of the changes in collective bargainimgoise one of education and a
timing issue.

MR MAKEL: We did make note as well that there hasribsome take up of the
authorisation process and we recognise that the streaghbf that process has
increased the attractiveness of going down that path velfsohin part detracts from
the attractiveness of the notification process asggbemnother potential reason for that
occurring.

MR O'DONOVAN: But have you specifically explored whet or not the reason
that there has been this lack of activity is that fansrare actually happy with their
ability to negotiate fair contracts on an individualdigv

MR BURKE: No, no. We haven't explored that.
MR O'DONOVAN: Okay. That might be one of the reas why?

MR BURKE: [ wouldn’t disagree but | would be sceptical it would be the
primary reason.

MR O'DONOVAN: Right. Why would you be sceptical?

MR BURKE: Simply because being involved in the industkpow how difficult it

is to get a collective group together and then have a&gsoc, wholesaler or retailer
negotiate with you on a collective basis. They waunleth prefer to deal on an
individual basis and if | got, for example, if | got togethdth a group of people in
my commodity area and tried to deal with a processooWwkihat there are people
who wouldn’t necessarily be involved in that collectiveup who would be able to
negotiate something that may be 5 cents a kilo less raugeg a supply. So there is
plenty of opportunity in the market for opportunism and Iklsame people would
be reluctant to enter into collective arrangement iezaf that.

MR O'DONOVAN: Presumably the most efficient producersuld be reluctant to
enter into collective arrangements?
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MR BURKE: Well, that’s right. A lot of the effient producers think that they're
able to do it just on their own and unfortunately has andental effect to the
commodity as a whole.

MR McELHONE: We should also note with the notificatprocess there are some
limitations there as well if you change that colleetbargaining group there are cost
impositions and restrictions and inflexibilities withiratHramework which may or
may not suit specific industries. So let's say | ackndggeit as a whole priority of
issues and considerations which farmers need to make rbaif pigose is also the
actual framework in which collective bargaining is set upak

MR O'DONOVAN: Sure.

MR BURKE: Perhaps this is an area that the inqyoy, know, may be able to
acknowledge that we need to do more work with both — frosidek of the equation
because as | said at the outset it's been a great disappot to us at the NFF that
having done so much work on collective bargaining and thodef issues that
there hasn’t been greater uptake of it and we would ld@aioly like to see that as a
way forward for the future.

MR O'DONOVAN: All right. But the NNFs role is teepresent the interests of
farmers, is it not?

MR BURKE: Yes.

MR O'DONOVAN: As | understand it, you've not undertakencsfie work
yourselves to ensure that the suggestions you are makingreampresentative of
what efficient farmers would like to see in terms olfective bargaining?

MR McELHONE: Suggestions in terms of - - -

MR O'DONOVAN: Changes to legislation.

MR McELHONE: Yes. What we're talking about therénisreasing the flexibility
of that system to make it more attractive for farmierengage with collective
bargaining. We’re not definitively saying that all oftalden we’ll see a massive
rush but we’re saying that the more opportunities the farcen engage in in that
type of trading mechanisms, you know, if they wish, tbikep.

MR O'DONOVAN: Sure. But if farmers themselves arefact, content and happy
to pursue individual negotiations even against large buyers - -

MR McELHONE: Sure.

MR O'DONOVAN: Surely the NFF should be representingt tview?
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MR McELHONE: But this is, by increasing flexibility withithe collective
bargaining and notification process isn’t taking away fppoducers’ choice to go
down that route if they so wish.

MR O'DONOVAN: All right. Now in relation to thedrticulture code, the NFFs
position is to extend it to retailers. Do you have grec#ic examples where
retailers’ ordinary terms of — sorry, the ordinaryrisron which retailers trade would
not comply with the horticulture code in its presemti?

MR BURKE: Well, that was always our view that tle¢ailers probably had

nothing to fear by being included in a mandatory horticultute deecause we were
always the most concerned that having a mandatory hlbutie code was simply
about ensuring contractual clarity in the environment aaadvere always very
strong advocates of basically first point of sale, tivbethat be a wholesaler, a
processor or a retailer. So in our view from what e understand the simple facts
of a mandatory code if they're applied most retaileith weir contracts would

pretty well comply.

MR O'DONOVAN: Right. But if there is already thaansparency there?
MR BURKE: Yes.

MR O'DONOVAN: Why would we regulate an industry thaalseady working
appropriately?

MR BURKE: Well, it would appear that it's segregatingtses at the market when
in some cases it would appear to us that if you produce iauitutal product that if
you’re dealing with a retailer or a processor or a esaler you should expect the
same type of things and a code should just cover the wihgtl@dint of sale.

MR McELHONE: Can | also say, it's also about tdengnistrative effort that
actually goes in also by the ACCC in administratinghticulture code, and what
we have highlighted is that by segregating part of the maskbeing bound by the
code, it is adding additional complexities within the whalesnarkets to actually
administer that code. So if you have people working withe wholesale markets
who are acting on behalf of a retailer, they areboaoind by the code, demonstrating
that, you know, actually providing verification that tisathe case or it isn't the case,
it becomes a bit of a mine field from that perspecseeit’'s about streamlining the
process, and it's about providing producers as well as sdilelenarkets with clarity
when they’re actually doing business through that, aboat Whd of

responsibilities they’re actually involved.

MR O'DONOVAN: So does that cover the circumstant¢ere a person is acting
as an agent for e retailer?

MR McELHONE: Yes.
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MR O'DONOVAN: The grower doesn’t — can'’t - - -

MR McELHONE: Or a retailer, it might be a retajlenight be an exporter, or a
processor, technically, they would not be bound by that, @ukso you have
multiple levels of transactions happening within the satmelesale market
potentially. Now, as Charles said, you know, we belibe¢ that is, you know, in
terms of contractual clarity, the retail market intgaitar, the retail sector is — it's a
real strong point of the retail sector, and therefoeeréquirements under the
horticulture code would already, we believe, alreadynbeby the supermarket and
retail sector.

MR O'DONOVAN: Okay. Now, again, do you have spectamplaints from
farmers that they’re unable to determine whether orhmtte dealing with an agent
of a wholesaler or an agent of a retailer that pisrtiis concern?

MR McELHONE: A lot of this is coming through from theministrative
committee, that is being dealt with, you know, separatelipok at the horticulture
code, and bedding it down, and our understanding from thesgsdions and from
some of the feedback that’s coming out of those disaussie that that is one of the
areas that is being looked at.

MR O'DONOVAN: So has the administrative committeeeived specific
complaint?

MR McELHONE: That is the — the feedback that wegetting from out of the
industry participants within that administrative committee that — that that is one
of the areas that they're trying to bed down.

MR O'DONOVAN: Okay. Now, the — is the administraticommittee basing that
view on actual evidence that they have received, or argetting back into - - -

MR McELHONE: You will have to speak to the administratcommittee about
that, or the code administration committee.

MR O'DONOVAN: All right. Now, in relation to farngate prices, just what |
wanted to go through was looking at how — from the prelingimeork we’ve done so
far, how these prices are set, and determining wheth@tgrou have any
disagreement with the preliminary views we’re startmdprm on a commodity by
commodity basis. So if you look at milk, first, tisgems to be a competitive of the
trading commodity, where the price set is based on s@nalydemand at the farm
gate as a result of competition between proces3esve seen the price rise
dramatically in recent months as a result of shortd@eipply, processors are paying
more, and it seems to be a competitively traded comgoBibes the NFF have any
reason to think that that's — that farm gate pricesetrens different way, or that
they’re manipulated in some way by any factor within thatket?
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MR McELHONE: We would be looking to the ACCC to vegrihose claims, it's —

| mean, we’re not saying any differently to that, wesaying it’s prudent to have a
look at whether that is occurring through not just dbirythe whole cross section of
commodities, looking at the transparency in that supipdyn.

MR O'DONOVAN: Okay. But there’s no specific evidengai can provide to us
that says that that market works any differently &i2h

MR McELHONE: No.

MR O'DONOVAN: All right. In relation to grain, iseems to be an internationally
traded commodity where the price is set internatlgnahd farmers receive the price
you would expect for an internationally traded commodtyuld you agree with
that?

MR BURKE: Yes.

MR O’'DONOVAN: There’s no reason to think that coritation of the whole — at
the retail level or the wholesale level is somelwawsing farmers not to get the
market determined price at the farm gate?

MR McELHONE: No.
MR BURKE: No.

MR O'DONOVAN: All right. In relation to fruit andregetables, these appear to be
nationally trade commodities, the trade through capitgiwholesale markets where
prices are published on a daily basis by Ausmarket, and angifaian verify the
range in which those commodities are trading, and ageiin; by reference to supply
and demand within the market for the particular commodity?

MR McELHONE: From our information, we must remembereithat — well, we
would encourage the ACCC to speak with the specific mawkeigencies who have
access to the retail and farm gate, you know, pricetdatetually verify that these
are taking place, but from our perspective, that is éxadtat we're looking towards
the ACCC to verify. From our perspective, we don’t camité specific issues along
those lines, we just say it's prudent to look at thepetitive dynamics through all
those sectors.

MR O'DONOVAN: Okay. That’s true in relation to nteend eggs, you have no
reason to think that they’re not competitively traded cotities?

MR McELHONE: I think it’s fair to say, we just don'akie access to the full range
of data that the ACCC will have access to, to actumdlgble to verifiably make that
call.
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MR O'DONOVAN: Sure. But do you have access to speefidence, any
specific evidence that suggests that there is market matigpugoing on, abuse of
market power, unconscionable behaviour happening at all?

MR BURKE: Nothing specific.
MR O'DONOVAN: Okay. That’s all | had.

THE CHAIRMAN: | want to go over what you've beenliteg us, and we had
similar discussion with a couple of your representatieenbers, the South
Australian Farmer’s Federation and the Western Ausir&armer’s Federation. If
we look at the purpose of this inquiry, | can probably manise it in three lines.
The government has asked us to find out what’s happening whitle process line
from farm gate to check out counter in relation to grppeoducts. It's then asked
us to find out what’s wrong, and then finally it's askedaugetl them what should be
done to fix it. Now, if we were to go over what youjust been telling us for the
past half hour, you could tell us what’s happening based amdaia information.

Yet, if | was to ask you what’s wrong, | don’t think iatthis point in time, you've
identified anything that’s wrong, and therefore I'm finding iittle bit difficult to
understand what should be done to fix it, and that’s goredlem for us, because
you do represent all the growers, one way or the atineund Australia, and yet the
information that you’re providing us is suggesting thatetsenothing really that’s
wrong in the way the market is working at the momeut you'd like us to verify
that that’s the case, and that it would be good to see ¢hings done, for example,
in relation to collective bargaining, but you’re not stirat it's a problem with a law,
the way it’'s being administered, but it's a problem wfith farmers, not wanting to
collectively bargain, and I'll come back to that imament.

In terms of the horticulture code, well, you don't thih&ttthere’s any either actual
or hypothetical non compliance, particularly by theanagtailers, but it would be a
good idea if they were joined into the code, even thatuwgbuld make no difference
to the processors of transactions between thoséerstand growers at the present
time. Now, if | — | don’t want to sort of verbal yphut have | summed it up
correctly at this point in time?

If we can go back, because that’s — | have to say thts tleconciling with
information that we’re obtaining from your represen&tivembers, although there
are various claims that are being made based on anecdotalation as described
are those giving to us — and I'm talking about those repriegeyou know, the
South Australian Farmer’s Federation, for example saying, well, they’re pretty
sure that something’s happening, but they've got no evidenteaoi that probably
it should be happening this way, but they’'ve got no evidentearid you'll
appreciate that if we're going to be providing recommendatio government about
what’s happening, what’s wrong, and how to fix it, governimane first of all going
to want to know whether those at the coal face dreafdrm gate can actually tell
them that there’s something wrong.
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At this point in time, we’re not having any informatiosirtog put to us that’s
suggesting in any significant form that there’s somethimgldmentally wrong.
Now, I'll leave the horticulture code alone for themment, because I think all the
evidence that we've had so far from both representabdies, that is, members of
the NFF and from growers, is saying that in their dealingh the major retailers, if
the horticulture code were to apply to them, there woulahiselutely no difference
in their dealings. That the dealings that they’re autyaundertaking are in
accordance with what the horticulture code requiresth&eafore when you apply a
regulation to a party that is already complying withrdgulation, you have to ask
why would you be doing it?

MR BURKE: Mm.

THE CHAIRMAN: The other issue that we have raisacaaouple of occasions is
collective bargaining. You will be aware from variowsronents that | have made in
the public arena and Commissioner Martin made in the wasare both, let me say,
bewildered and frustrated at the lack of response by grpapsg;ularly those who
complain that they are in a relatively weak bargainingtjpmsin dealing with larger
business. In terms of dealing with larger business, laddmy about in terms of
growers dealing with processors, manufacturers; packaggrefecourse, in some
cases, dealing with the major retailers.

We are bewildered and frustrated that growers are noigtakivantage of the
collective bargaining processes. | think there would beynvathe current
government and in the former government that would be esipgesome very real
frustration because they went through a lot of agoriyinging those changes
through parliament and then to find that they are largeigg ignored. | think in the
past 12 months we have had - correct me, CommissionginMaut | think we have
had about seven notifications under the collective lairgawhen, in fact, it was
promised — | say promised by representative groups thahtdtegeveral hundred
lined up. So, we staffed up accordingly and a hell of Istaff having nothing to
do. We have allocated — we have actually allocated theewkere. Don’t worry.
They have got plenty to do. So | am trying to understand visat

If you were to say now as the representative of tise majority of farmers in this
country that we want this inquiry to recommend to governritext certain things
specifically should be done that are not being done ahtiaent and that they will
fix certain specific problems that we are quite cleasteati the present time, what
would you say? How would you draft the recommendationseoirtquiry report?

MR BURKE: I think you are right in what you say, tliaére is a lot of discussion
about the problems that we perceive. It is very diffiand we — | think that the
NSF have certainly attempted to make sure that we dok igay claims or any
accusations that are unfounded. We are not actually ppimgnfinger. All we are
concerned about is and | think the evidence is therdh@darm gate price of many
commodities in Australian agriculture, if they havesiayed stagnant, they have
only just increased a small percentage. Now, | thinkewiglence talked about
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ABARE figures. Beef decreased since 2005 by 13 per cent.isTatafarm gate.
Lamb by 18 per cent.

The problem is that at a retail level, those price®lggone up in most cases. As an
example, last year in September/October, and | speak #iis because — | am
involved in beef. The saleyard price of beef went downe2fds a kilo over a
two/three/four week period. Now, that could represettiénvicinity of $100 per
beast less over a period of time. In that same pén@d/holesale price of meat
actually went up. Now, also obviously the retail priteneat went up. There was a
lot of discussion in the press about the prices neddigg up at the retail level
because of the drought.

Now, that sets bells ringing, that — well, how coimat iis that the price we are
receiving at the farm gate has gone down. Our inpus ¢@ste gone up, yet the
retail price has gone up. | guess we don't have thearasvto know what the
solution is. We are most concerned about the transpacd why that happens.

THE CHAIRMAN: Can | test you on that because youabeef grower?
MR BURKE: Yes.

THE CHAIRMAN: You have raised that very issue. Yeould be aware of the
analysis, the research, that the ACCC did last ygarthe meat industry?

MR BURKE: Yes.

THE CHAIRMAN: You would be aware that the — without Wwag to over-
summarise, if you like, the outcome of that reportvoidt it effectively said was

that the meat that is stocked on the supermarket staessnot necessarily — in fact
in most cases is not the same meat that has bekatdble saleyards. The saleyards
generally are tending to represent the sale of drougtredsed stock whereas what
is being sold on the supermarket shelf is the resulhroesfairly expensive feedlot
development; that is, the special feeding of stock hingrlt is contracted by the
major retailers from the farm, all the way througé finocessing line, and it is not
representative of what is being sold at the saleyahilshws obviously experiencing
the decline in values because of drought distress.

MR BURKE: That is true to a certain extent. Timgat on that shelf would have
been contracted through the retailers, direct consigtsrieom feedlots - - -

THE CHAIRMAN: Absolutely.
MR BURKE: - - -six and 12 months prior.

THE CHAIRMAN: Correct.
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MR BURKE: So, therefore, the drought had absolutelymmmact on the price of
that meat on the shelf.

COMMISSIONER KING: Sorry, can | just test you tirat. If there is an increase
in grain prices, can you be sure that those contradtstét supermarkets do not
allow the feedlots to go back to the supermarkets andaadly,grain prices have
gone up 100 per cent. We can’t feed your cows.

MR BURKE: Nice try. People last year were - - -

COMMISSIONER KING: Sorry. So, your understandinghiattthey would not be
able to do that?

MR BURKE: They can try but | can tell you what dreswer will be. | fed a lot of
cattle last year at feedlots in Queensland and | wgstiag the export market, the
Japanese specifications, which are different to what you would have for Woolworths

lefferent grade of animals.
oy with with contracted
lling me that they were

Jolsmntracts. They had a
actezhfor look, | can't

tirags call it $3.60. It could
n't, yow,kserve me correctly
)se contracts would have
esfreem $200 a ton ex-port
Jnitudine Coles/Woolworths
e processing involved with
) $450 per tahwbou were
ovsdltontracts didn’t vary in
3 are working on a margin of
200 moueang losing money
ust totamithose contracts.

odhveasr Coles and say our
crbagarice paid for the

t because they know if that
yealsho will take that up just
inleeifuture when things

1at Celand Woolworths
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MR BURKE: Certain not on the grain prices. If thagl, it might have been a few
cents a kilo. 1 don’t have evidence of that but when speak to these feed lotters
and sometimes if you have cattle consigned into ddedtiey might say to you,
look, I am short this month for supply. Can | take sofngour cattle to fill my
order because if | don't fill my order and | don’t providemount of trailer loads of
cattle of week, then I will lose that contract. Soever heard of anybody

MR BURKE: So I never heard of anybody offering marea aeriod when the grain
prices effectively doubled in about four months.

THE CHAIRMAN: | don’t want to sound unsympathetic to ibsues you've
described, but how would you distinguish that from someaatéstgone into an
import or an export contract but hasn’t hedged against do@ements? Exchange
rate movements?

MR BURKE: [ don't distinguish that, but the thing thatee is the retail price goes
up and the claims are that it's because of these faattien those factors that

they’re claiming had no bearing on it, and you're exadtjiitr the price negotiated

for that meat on the shelf today in Woolworths, or amgre around town, has been
set by the retailer with its contracted price to a produara it doesn’t matter what
issues the producer has, my argument is, and the quetainge’re asking you, and
it's not only in beef, is the transparency within thieoke chain, where are those extra
costs going Iif it's not at the farm gate? When @renfgate price hasn'’t alternated.

THE CHAIRMAN: They're the questions we’ll put to @sland Woolworths and
Metcash once we proceed to - - -

MR BURKE: Yes, so they're the drivers of why weimaking the submission.
We’'re trying to stick to some of the facts of, you kn@ainting out that | think our
evidence from MLA shows graphs quite clearly, talking alwetail prices of lamb
and retail prices of beef, and it's very difficult tetglown to a cents per kilo for a
primal cut and how that equates back to a conversioam darcass weight, but these
are the figures that they've done, and the gap is growimdjthey’re the sort of
transparency issues that we’re hopeful that we caa gahdle on, but as far as a
recommendation, a one paragraph recommendation, | lagwret that answer.

THE CHAIRMAN: Okay.

COMMISSIONER MARTIN: Just two — | don’t know who walnswer this, but on
— in relation to the horticulture agreements, the HRAgst seems a little confusing
about where there’s an agent acting for one of the mgrkets, | would have
thought under the horticulture code, any agent has to havgieulture produce
agreement, whether they’re a merchant or agent, busg@u to be suggesting that’s
either unclear or fulfilled in the breach.
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MR McELHONE: | stand to be corrected, John, but my tstdeding is that when
an agent is working on behalf of someone outside thdeshle sector, that they are
not bound by the terms of the code. That is my undetisigun

COMMISSIONER MARTIN: The other — the point you makeuye wishing to
make about the — whether the retailer should be in duitsua bit like a glass half
full or half empty, the claim is well, based on wtiay're doing, at least in the
spirit, they're fulfilling most of the requirements tiet code, or there are written
terms of trade, even though they don’t have writteneageats necessarily. You're
taking the glass half empty approach which is, well, whatld be the difference?

MR BURKE: Well, I think the issue here is one of ceteicy and equity, and if
the retailers are — and it's certainly — the feedbacketeand | speak to people who
have contracts with retailers, and, you know, theguie elaborate in some
instances and adhere to all the things that we want@dnandatory code. It would
seem that it would just provide equity for all involvedhe entire produce
marketplace, that all those who participated adheradddoasically had to have a
supply agreement which had to tick off on a number of boXé® retailers in
probably 99 — well, 100 per cent of cases are doing thathagdreely admitted
that.

MR McELHONE: Can | also add to that, and it’'s albow@ administrative
efficiency and | would hope that there would be some faeklboming out of this
inquiry as well as to how simple or otherwise it isttoe ACCC to administer the
code in the wholesale markets when you have differeaqlpavithin that market
acting under different responsibilities and requiremeifitsat’s the heart of this
issue, it's about giving surety within the market place uakdhat you can
legitimately expect and the terms in which you can exquetrade.

MR BURKE: The code, in our view, always was nevesulprice. It's simply
about contractual clarity, the retailers already havé would seem to us that, for
equity, it wouldn’t cause them any concern to include th&uar argument always
was first point of sale.

COMMISSIONER MARTIN: Okay, | had another — did you want-
MR O'DONOVAN: No, no, keep going, John.

COMMISSIONER MARTIN: Well, my question was on a diffat issue about
some of the anecdotal indications you're getting beyotiht-may conflict with
some of the other indicators we’re getting off growen® are very happy. Have —
one of the other things that has been suggested, housetlgat some growers may
have been told, don't talk to the ACCC by retailersthat something that’s been
suggested to you? Not Charles Burke and the ACCC, but - - -

MR BURKE: Personally, | haven’t — I'm not awaretbét.
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COMMISSIONER MARTIN: Thanks.

THE CHAIRMAN: You've talked about growers being conestno come and talk
to us etcetera, | guess as we’ve said to the SAFF antfeébtern Australian

Farmer’'s Federation, we'd say it equally to you, if y@ugot a means of
communicating with all your growers, you ought to tell thdat they can put
submissions to us in confidence, they can come and give egitienis in

confidence, all suppliers, all growers have been summaswséhat no one knows
those that have volunteered to come forward and thasdnave been summonsed to
come forward, because all of them have been summoaisédye’ve taken a lot of
information in confidence, but unless our inquiry teamehaeen highly selective in
their choosing of withesses, I'd have to say, atgbist in time, we're not finding

too many growers that are prepared to come in and give uscsmmiete evidence

to suggest that they are being oppressed or being dealtasiiy by those that
they’re dealing with, whether they be the retailertherprocessors or manufacturers.
So if you’'ve got some, we’d love to hear from them.

MR BURKE: Well, we certainly would too, because as Bleady stated, we're at
pains to point out that we’re not in the place of pomtihe finger at anybody,
claiming misuse of market power, we’re only stating t#ed that we know, which
we can verify. We do hear anecdotal evidence, and soe®etve have to try and
determine what’s actual noise and what'’s realistic, ljust make a point of the
discrepancy between the farm gate price as virtuallnoeement, and nominally
not a lot of movement, but in real terms, going backiwam some instances, as
opposed to the retail level. At the end of the dalyinktwe’re concerned that we
don’t raise consumer’s expectations about price reduabibpsce increases, we just
would like to think that they also are aware that, yowkrbere is a transparent
processing chain from paddock to plate that people are cami®mwith the entire
system being equitable and transparent.

THE CHAIRMAN: Well, certainly sorting out the faiom the fiction and the
myth from the reality is one of the primary tasksho$ inquiry, and if you can assist
us in doing that, we’d be very appreciate.

MR BURKE: We’d certainly agree with that, and we hamdeavoured to get
concrete evidence, but as we’ve said, it's very diffitmiget a farmer to share
certain things with you.

COMMISSIONER KING: Just if | can take you back to tdwdlective bargaining
issue for a minute, your evidence to us is that therenaredasons, two things that
you see as being probable causes of a lack of colldmngmining, one is that the
retailers and wholesalers prefer to deal on an individasis, and secondly, at the
farmer level, it's sometimes hard to convince the fasmieemselves to act in a
collective group.

MR McELHONE: ..... as well, Stephen, about theiakctmake up of the collective
bargaining system itself, and inflexibilities within - - -
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COMMISSIONER KING: Yes, the rules — sure.
MR McELHONE: Sorry.

COMMISSIONER KING: | just wanted to take you backhe first of those, the
preference by wholesalers and retailers to deal ondavidual basis, because that
seems to be almost the opposite of some of the infmméat’'s been given to us,
and in particular, actually the South Australian FarsmEgderation said almost the
opposite to us the other day, where they said that thders have a preference to
deal with the larger groups, and in fact, that was cawsirgggravation of
wholesalers, a reduction in direct dealing between fes'iaued the retailers, because
the wholesalers didn't want to have to worry about alevbunch of little farmers,
they wanted to deal with just a couple of wholesaledsthey gave potatoes as the
example, where they felt that was a problem. Now,gbams to be exact opposite
of what you've said, and | wonder if you could just, you knbaw are we meant to
take that?

MR BURKE: I think we raised the point that perhapsil&ts processors and
wholesalers would prefer to deal on an individual baléis.not exactly, you know,
100 per cent sure that that would be the case but in &iftgtances they like to
maintain control over product quality and all of thosessoftthings and if they know
that an individual is meeting their specifications, ttieay’ll probably be happy to
deal with that. | guess there’s some unknown atstaige for them as well as to how
a collective arrangement would work where there is pe@tive group. | know it
works in other countries.

| know in New Zealand potatoes are a prime exampleu kfow, some of the
production capabilities of a handful of farmers exceadsuistralia, you know, 200
producers out of Tasmania so that’s created issues acelspes like the fact that
they can deal with just a couple of producers that wi ghem an economy of

scale. I'm not sure that that is the primary reasoin fact, the major reason but |
would still suspect that in some of our agricultural caxdities here in Australia that
the processors, retailers and wholesalers wouldikglkd deal on a one on one basis
where they can cut contracts to suit their means.

COMMISSIONER KING: Just on another issue then, ¢loing to abuse the fact
that you're a beef farmer or cattle farmer and getesmfiormation out of you on
that. You said that you personally grow cattle forgRkport market, Japan.
Obviously beef is a major export industry from Australid there is a difference
between supplying to the domestic market and preparing aattleef domestic
market as opposed to preparing cattle for export. | wahgleu could just give us a
bit of a rundown of the sort of differences and, irtipalar, how quickly is a cattle
farmer able to shift between preparing their cattlesiquort as opposed to preparing
for domestic and vice versa and what are the baragefem doing that? What's the
timeframe for them doing that and so on? Would you betabjjive us a bit of
background on that?
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MR BURKE: Yes. The Australian domestic market instnparts demands a
younger, lighter animal so therefore we're talking stimes one to two year gap
between a beast that’s prepared for the domestic maslagtposed to the export
market. The export market can take a number of diffdexes. We export cattle
into Japan which apply the narrow specification. Theyehto be a hot standard
carcass weight of between 280 and about 350 kilograms, s falking about an
animal that’s going to be live 600, whereas the domestikehaanges between a
beast that’s three to 320 kilos live weight to, say, 520.there’s quite a
discrepancy.

The two generally don’t work in conjunction. One istguseparated. So you're
talking about in a lot of cases anything from six mombhisvo years difference in the
age of a beast that you turn off. So if you're prodgaows and calves, then you
have to have the ability to take your cattle through thinaeime for export or turn
them off earlier. So, you know, that production cysla imuch longer time for
export cattle.

COMMISSIONER KING: Does that mean that it's easgemove from domestic
production to export than the reverse and the reason whihlhking that is that if
I’m producing cattle for the domestic market, | look atphiees today and | say,
“Gosh, they're not a great deal if I'm selling domesitic. If | hold onto the cattle
for another six months, 12 months, I'll be able to #edim into the export market
and get at least what | perceive at the moment istarlyice.” Would | be able to
do that or is that just too simple?

MR BURKE: I think you’re right. I think it's a veryimple sort of overview. The
reality is | don’'t know too many businesses that could hifltheir income or the
turn off for six or 12 months while they change theodarction system because that
is essentially what you would have to do.

COMMISSIONER KING: Would you be able to — | can underdtdne cash flow
issue. Is it a possibility to sort of mix and matchsag, “Well, look, rather than
sending my whole herd off to the domestic markethblld back on 40 per cent or
50 per cent, groom them for export” or are there problerdsiimy that as well?

MR BURKE: There’s problems in doing that. | mear, tattle industry is
becoming a lot more specific and refined, a lot more tadgiet specific markets with
- different geographies tend to suit different breeds dliecand different breeds of
cattle tend to suit different markets better. You've Eotopean-type cattle which
suit the local market because they produce the spedighis a lot quicker and then
you’ve got the northern sector of Australia that hanage Bosindigus-type cattle
which take longer to produce the same sort of specificatidou’ve got different
grasslands. The Australian cattle industry is becomilog more specific and a lot
more targeted so that it's more specialised and youqrst chop and change
otherwise you lose any advantage you have had by speciaisinigrgeting markets
with the hope to get into supply arrangements with procgsso
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| have an arrangement with one of the processorg'than the vicinity of and they
have specifically converted their whole processingragement to Japanese 100-day
grain fed cattle. Now, because | have some logistidehntages with transport costs
and a long term relationship, it suits my operation tampgh target them and produce
the cattle that they want. | would be foolish to theadfway through, because the
domestic market might improve a few per cent to try anglett something else which
will cost me more in the long run. It's better touyknow, stick with a type. So it's

a lot more difficult to chop and change, as you mightoif — I can’t think of an
example, but it can take you up to 18 months to alter yyle @and particularly

when you’re breeding cattle, you know, you're looking deast 18 month old

animal to turn off. Well, you're looking at a year@rto that for mating, so you're
looking at two and a half years to change your operdtipouire breeding.

COMMISSIONER KING: Okay. So if I was currently suppigithe domestic
market at the moment and | said — for whatever reasaidg, “Look, I'm sick of
this. | want to target an export market” whether it d@san or whether it was one
of the other export markets that Australia supplies, labably be looking at, what,
an 18 month to two and a half year period to essentiatlylown my current —
calling them a crop is probably the wrong word but - - -

MR BURKE: No, | know what you mean.

COMMISSIONER KING: My current herd and switching toexport-oriented
supply?

MR BURKE: Yes. Well, obviously that would be a demfsthat you would have
to make based on your own business but at first glanesuidn’t make a lot of
sense. It certainly wouldn’t make any business sense ¢oitgof something that you
were perhaps well suited to, your country was well sudggethe cattle were well
suited to, to go and start changing on a very margiteradibon. Because the two
markets, domestic and export, are sort of aligned butkyow, | don’t think we’re
every going to see the situation where one has an ensrjump and the other one
doesn't.

COMMISSIONER KING: So in your opinion, as a cattlenfier, there tends to be a
parallel — a continuity between the domestic price aednatorld price. They tend to
move together. If one goes up, then you would expect tlee mtigo up either
around the same time or shortly after. If one codueegn, you'd expect the other to
come down. Is that a fair - - -

MR BURKE: There is a certain amount of linkage byuist depends on, you know,
a lot of aspects that are out of our control — world demthe dollar. Generally they
are fairly closely aligned.

COMMISSIONER KING: So does that mean — one of thesoas why I'm asking
these questions is that if there was pressure frometagers which systematically
pushed down the domestic price of cattle in Australia 4 Wwefant to find out, is
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that a sustainable strategy for the retailers inahgdr term or would they find that
supply domestically started to dry up as cattle farmertesgtaoving, over a period
of - not necessarily immediately but over a period ofimber of years. They shifted
towards the export market or is there a group of capétieqgrowers in Australia
who - they could - - -

MR BURKE: Well, this is — I mean, we will expand tmgpothetical and we are
talking a hypothetical here.

COMMISSIONER KING: | understand.

MR BURKE: Hypothetically, if the retailers drove dowhe price of cattle for the
domestic market, then certainly you would have to starkiig about changing the
way you did things to perhaps target a different markbenTong term — in the long
run — yes, perhaps it might create a shortage in thdysdpmestically as long as the
international market maintained its level but, you knthat’'s very hypothetical.

COMMISSIONER KING: It does tend to suggest that iréheas a market power
problem at the supermarket level - the retail levetduld put it that way - that’s
more likely to be reflected in a high price to consunnatiser than in as a lower
price, over the longer term, to growers. |s that rastatement?

MR BURKE: Could you just draw that again for me?

COMMISSIONER KING: So if there is actually a marketwer problem at the
retail level, say there is an abuse of market poverishpotentially going to occur
there, as | understand what you have just said, if they toi use their market power
to push down the price to cattle farmers over the loreger, tthat may work in the
short term but is probably unsustainable in the longer.t&hey may, of course,
push up the price to consumers but, if | can put it this weyvictims, if | can put it
that way, of any market power is more likely to bedbesumer than the cattle
farmer.

MR BURKE: No, I wouldn’t necessarily agree with thatt again we are talking a
hypothetical which | can't ever see, you know, happeninggieat extent.

COMMISSIONER KING: So you just don't see that systgenaush down from
the supermarkets?

MR BURKE: Not systematic push down, no, but over timg Irun it may be not
necessarily a systematic push down but it might best@atic flat line where the
prices don’t go to a farm gate level. The prices dotér alhich could almost have
the same effect but it would be a lot slower.

COMMISSIONER KING: Okay, although, you have noted thate is a linkage
between the domestic price and the world price. So cheidftat line the domestic
price whilst the world price is going up, do you think?
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MR BURKE: Well, basically, they have almost ddhat.

COMMISSIONER KING: Because of their current contsatiough but as those
contracts roll off, do you think that we will see therdstic price come back in line
with the world price?

MR BURKE: Well, they probably are in line to a cémtdegree. | mean, the
domestic price is probably less volatile than the exp®hie export prices can
change with the fluctuation in the dollar because, gmaw, a container load this
week into Japan may cost less than it will in two wdeke and, therefore, it is a
little bit more stable domestically but, you know, in thest part, they are relatively
aligned. Again, bear in mind that there are differgpés$ of animal, there are
different production systems and, you know, | am trying ¥e gou an overall
average view.

COMMISSIONER KING: | understand.

MR BURKE: Essentially, they are aligned as bestgamualign them when they are
talking about, almost, apples and oranges.

THE CHAIRMAN: Thank you very much indeed and thank you fo
inconveniencing yourselves to suit out convenience.

MR BURKE: No problem at all.

THE CHAIRMAN: Thank you.

MATTER ADJOURNED at 1.08 pm ACCORDINGLY
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