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Glossary

ACPS Australasian College of Podiatric Surgeons

ADHA Australian Day Hospital Association

AHSA Australian Health Service Alliance 

AMA Australian Medical Association 

ancillary cover A form of private health insurance that covers the cost of some 

non-hospital services such as physiotherapy or dental treatment—

see ‘hospital cover’ (also known as ‘general cover’).

APHA Australian Private Hospitals Association 

ASA Australian Society of Anaesthetists 

CHF Consumers’ Health Forum of Australia 

DHA Department of Health and Ageing

gap The difference between the benefi t payable by a health insurer and the 

cost of treatment.

hospital cover A form of health insurance that covers hospital treatment costs such 

as accommodation or medical fees for in-hospital services—see 

ancillary cover.

HIRMAA Health Insurance Restricted Membership Association of Australia

IFC informed fi nancial consent

LHC Lifetime Health Cover

PHIAC Private Health Insurance Administration Council

PHIO Private Health Insurance Ombudsman

Medical Benefi ts Schedule Schedule of medical fees set by the Australian Government. People can 

claim a rebate of 75 per cent of the schedule fee for in-hospital medical 

fees and 85 per cent of the schedule fee for medical fees incurred out of 

hospital, whether or not they are members of a health insurer.

Medicare levy surcharge An additional 1 per cent surcharge on the taxable income of high 

income earners who are eligible for Medicare but who do not have an 

appropriate level of hospital insurance with a registered health insurer.

no gap/known gap Arrangements by which a health insurer covers the entire gap or requires 

members to contribute to the gap after informing them in advance how 

much they will need to pay.

Part IV Part IV of the Trade Practices Act 1974—prohibits a range of 

anti-competitive conduct.

Part IVA Part IVA of the Trade Practices Act—prohibits unconscionable conduct.

iv



Part V Part V of the Trade Practices Act—provides for the protection of 

consumers (including through the prohibition of misleading, deceptive or 

otherwise false trading practices).

second-tier 

benefi t arrangements

A legislative arrangement setting the level of benefi t payable to a default-

benefi t hospital that does not have a contract with a health insurer. The 

level is set at 85 per cent of the average benefi ts paid by that insurer for 

the episode of care in comparable private hospital facilities with which 

the insurer has contracts.

SIS standard information statement 

the Act Trade Practices Act 1974 (renamed the Competition and Consumer Act 

2010 from 1 January 2011).

v
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Summary and overview

This is the twelfth report prepared by the Australian Competition and Consumer Commission (ACCC) 

in compliance with an order agreed to by the Australian Senate on 25 March 1999 and amended on 

18 September 2002. The order requires the ACCC to provide a report of:

… any anti-competitive practices by health insurers or providers, which reduce the extent of health 

cover for consumers and increase their out-of-pocket medical and other expenses.

Report for 2009–10 

This report covers the period from 1 July 2009 to 30 June 2010.

In preparing this report the ACCC sought submissions from relevant stakeholders, including health 

providers, health insurers, government departments and consumer organisations. Key issues raised in 

their submissions are outlined briefl y in this section and explored in greater detail throughout the report.

Overview of reporting period

Several issues have been identifi ed over time, as covered by the 12 reports. While some have changed 

with the development of the health industry, the maturation of the market and the regulatory regime, 

two remain key:

• availability of useful consumer information about private health insurance products and health 

services and their related costs

• negotiating contracts or arrangements between health insurers and health service providers.

An issue identifi ed in relatively recent reports (from 2005–06)—exclusions and restrictions on benefi ts—

was also raised by stakeholders. 

Portability—a consumer’s ability to transfer between health insurers without the imposition of benefi t 

limitation periods—again appeared to be a minor issue for most stakeholders.

Consumer information

The main concerns relating to health insurance products and/or the costs of health services, again 

identifi ed by or on behalf of consumers, included:

• benefi t entitlements and gap payments for different medical services or forms of cover

• informed fi nancial consent regarding the net costs of medical services after benefi t payments, 

particularly those involving more than one provider

• the breadth of cover under given health insurance products (including exclusions and restrictions on 

procedures and benefi ts).

Complaints and inquiries received by the ACCC about providing information to consumers increased 

slightly during the 2009–10 reporting period.
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Contracting environment

As in previous reports, contract negotiation and arrangements between health insurers and health 

service providers remains a chief concern for health service providers. A more transparent and 

competitive commercial environment has resulted in intense negotiating processes between these two 

groups. Commercial and economic pressures are affecting the operations of health insurers, including 

those that are ‘not for profi t’. 

Insurers appear to have continued to develop a more market-oriented approach to retain membership, 

market share and, in some cases, profi tability.

Some health   service providers continue to raise with the ACCC concerns of alleged anti-competitive 

conduct by health insurers. As stated in previous reports, the ACCC investigated such complaints 

and to date has found no evidence that the competition provisions of the Trade Practices Act 1974 

were breached. 

However, parties who consider that a potential breach of the Act has occurred continue to be 

encouraged to contact the ACCC with evidence of the conduct. Complaints are assessed against 

the provisions of the Act that prohibit the misuse of market power, agreements between competitors 

that substantially lessen competition, unconscionable conduct and some forms of exclusive dealing in 

commercial transactions. 

Portability

Compared with earlier years, the portability of health insurer membership continued to be a minor issue 

in the submissions received in the current reporting period. The ACCC considers this to be partly the 

result of the introduction of the Private Health Insurance Act 2007, Division 78 of which sets out the 

portability requirements for complying health insurance policies. Division 78 provides for consumers to 

transfer between insurers without the imposition of benefi t limitation periods.
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1. Introduction

1.1. Senate order

Section 29(3) of the Trade Practices Act provides that the ACCC shall comply with a requirement from 

either House of the Australian Parliament or a committee of either House or both Houses to furnish 

information on the performance of the ACCC’s function under the Act.

On 25 March 1999 the Senate issued an order requiring the ACCC to table reports assessing anti-

competitive or other practices by health insurers or providers in relation to private health insurance. 

These reports were to examine six-month periods. The ACCC tabled its fi rst report on 12 April 2000; 

three other reports were tabled under the original Senate order.

On 18 September 2002 the Australian Senate amended its order. The order now reads that:

There be laid on the table as soon as practicable after the end of each period of 12 months ending 

on or after 30 June 2003, a report by the Australian Competition and Consumer Commission 

containing an assessment of any anti-competitive or other practices by health funds or providers 

which reduce the extent of health cover for consumers and increase their out-of-pocket medical 

and other expenses.1

This report was prepared in compliance with the amended order. It updates the ACCC’s 11 previous 

reports and covers the period 1 July 2009 to 30 June 2010. When indicated, relevant developments 

since the end of this reporting period have also been included.

1.2. Australian Competition and Consumer Commission 

The ACCC is the statutory authority responsible for ensuring compliance with the Trade Practices Act 

1974. The ACCC also has responsibilities under other legislation.

1.2.1. Trade Practices Act 

Broadly, the objective of the Act is to enhance the welfare of Australians by promoting competition and 

fair trading and providing for consumer protection. The Act prohibits certain anti-competitive conduct 

(including anti-competitive mergers) and unconscionable, misleading, deceptive or otherwise false 

trading practices.

The ACCC can also authorise parties to engage in conduct that might otherwise breach some of the 

competition provisions of the Act when it is satisfi ed that the proposed conduct results in a net public 

benefi t. Authorisation provides immunity from legal action under the relevant provisions of the Act.

The ACCC or other parties may take action under the Act.

1 Senate procedural order 17, available at www.aph.gov.au. A full copy of this order is also at appendix A of this publication.
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1.2.2. Application of the Act to the health sector

The Act has applied to incorporated medical and other health professionals’ businesses since its 

enactment in 1974. Unincorporated medical and/or health professionals and their associations are 

also subject to the state and territory equivalents of the anti-competitive conduct provisions of the Act, 

being the competition codes.

State and territory fair trading legislation that substantially mirror the consumer protection provisions of 

the Act apply to unincorporated medical and health professionals’ businesses.

1.3. Consultation process

The ACCC consulted many relevant stakeholders when preparing this report. The list of stakeholders, 

at appendix B, includes:

• private health insurers and related associations

• participants in the private hospitals sector

• consumer groups

• medical associations

• allied health organisations

• government agencies.

This report has been prepared using information in the submissions received by the ACCC or otherwise 

obtained by the ACCC during the normal course of its work.
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2. Private health insurance in Australia

This chapter sets out data provided to the ACCC by the Private Health Insurance Administration 

Council (PHIAC).

2.1. Numbers of Australians with private health 
insurance

At 30 June 2010, 9 973 864 Australians held private health insurance hospital treatment cover, an 

increase of 228 622 (2.3 per cent) from 30 June 2009. This represents an increase from 44.4 per cent 

to 44.6 per cent of the Australian population. Figure 1 illustrates the change in percentage from 

June 1971.

Figure 1 Australians with private health insurance hospital treatment cover, June 1971 to 
June 2010
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Source: Australian Government, PHIAC.

At 30 June 2010, 51.6 per cent of Australians held private health insurance general treatment cover, an 

increase of 0.6 per cent from 30 June 2009. The total with private health insurance general treatment 

coverage at 30 June 2010 was 11 541 701. This is an increase of 342 957 (3.1 per cent) from the 

previous fi nancial year. Figure 2 illustrates this change in percentage over time.



6 Report on anti-competitive practices in private health insurance

Figure 2 Australians with private health insurance general treatment cover, June 1989 to 
June 2010
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Source: Australian Government, PHIAC.

The introduction of the Private Health Insurance Act caused an artifi cial increase in the level of general 

treatment because of changes in defi nitions and reclassifi cation of policies.

2.2. Health insurance market

Private health insurance is provided by health insurers registered under the Private Health Insurance 

Act. Health insurers are regulated by the Australian Government.

At 30 June 2010 there were 37 registered health insurers in Australia, all of which were conducting 

health insurance business. Ten of these operated on a for-profi t basis in the reporting period.

The current regulatory regime for health insurers adopts the principle of community rating. This means 

that health insurers cannot discriminate against people because of their age, sex or level of health risk. 

Therefore, they must impose the same premium on all members who buy the same insurance product.

A specifi c exception to the community rating of private health insurance is the Lifetime Health Cover 

initiative, which began in July 2000. Under this initiative, registered health insurers may charge 

different premiums based on the age of a member when they fi rst take out hospital cover. People 

who take out hospital cover early in life will be charged lower premiums throughout their life, relative 

to people who take out cover later. A person who has paid the higher Lifetime Health Cover premium 

for 10 continuous years will have their premium reduced to the base rate as long as they retain 

hospital cover.

A risk equalisation pool also operates in the industry. Health insurers with a younger and healthier 

customer base subsidise those with an older or less healthy customer base.

The government also regulates health insurers by imposing conditions on registration. These relate to 

matters such as waiting periods, portability between insurers, categories of membership and the types 

and levels of benefi ts. If the conditions are not met, an insurer can be deregistered.
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2.3. Number of privately insured hospital acute episodes

Figure 3 graphs the trends of privately insured episodes in both public and private hospitals.

In private hospitals, the number of these episodes rose over the reporting period. At 30 June 2010 

there were 2 298 258 episodes, an increase of 115 508 (5.3 per cent) from the previous fi nancial year.

In public hospitals, the number of episodes increased in the last fi nancial year, as it did the previous 

year. At 30 June 2010 there were 466 636 episodes, an increase of 35 497 episodes (8.2 per cent) 

from the previous fi nancial year.

The number of acute episodes in private day facilities in the fi nancial year to 30 June 2010 was 

470 273, an increase of 48 712 (11.6 per cent) from the previous year.

The number of acute episodes of one day only in all hospital facilities in the fi nancial year to 

30 June 2010 was 2 037 840, an increase of 165 104 (8.8 per cent) from the previous year.

Figure 3 Privately insured hospital episodes (public and private hospitals), June 1997 to 
June 20102

Private hospital episodes
Private day hospital episodesTotal day episodes (all hospitals)
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Source: Australian Government, PHIAC.

2.4. Total hospital benefi ts paid by health insurers

Figure 4 shows the net increase over the reporting year in the total hospital benefi ts paid by health 

insurers (including public, private, acute, hospital-substitute, medical, prostheses and nursing home-

type patients). At 30 June 2010, the total amount of hospital benefi ts paid was $8 973 275 650, an 

increase of $776 213 631 (9.5 per cent) from the previous fi nancial year.

2  These fi gures do not include nursing home-type patients.
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Figure 4 Total hospital benefi ts paid, June 1997 to June 2010
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Source: Australian Government, PHIAC.

2.5. Benefi ts paid for prostheses

Figure 5 shows that the cost of benefi ts paid for prosthetic devices continues to escalate. At 

30 June 2010 the total amount of benefi ts paid for prostheses in the 2009–10 fi nancial year was 

$1 270 536 754, an increase of $101 766 032 (8.7 per cent) from the previous fi nancial year. Growth in 

expenditure is largely driven by increased use, up by 7.6 per cent from the previous fi nancial year.

Figure 5 Benefi ts paid for prostheses, June 1997 to June 2010
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2.6. Benefi ts paid for in-hospital medical services

Figure 6 shows that the cost of benefi ts paid for in-hospital medical services continues to escalate. At 

30 June 2010 the total amount of benefi ts paid for in-hospital medical services in the fi nancial year was 

$1 407 095 834. This is an increase of $108 982 201 (8.4 per cent) from the previous fi nancial year.

Figure 6 Benefi ts paid for in-hospital medical services, June 2001 to June 2010

Medical services Medical benefits
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3. Complaints

Consumers can contact several organisations if they have complaints or inquiries about health-related 

issues, including the ACCC and health complaints offi ces in each state and territory. Consumers with 

complaints or inquiries about private health insurance (or health insurers, medical practitioners or 

hospitals) can also approach the Private Health Insurance Ombudsman (PHIO). 

3.1. Complaints to the Private Health Insurance 
Ombudsman 

The PHIO’s submission included data on the complaints it received for the 2009–10 reporting period 

relating to several issues, including complaints about:

• hospital contracting—25 compared with 35 in the previous year. According to the PHIO:

These complaints usually concerned problems resulting from a contract cessation between the 

member’s insurer and a hospital they were planning to attend; advice given to members by hospital 

staff regarding their out-of-pocket costs not covered by health insurer’s contract; or dissatisfaction 

about an insurer not having a contract with a particular hospital.

• portability—90 compared with 88 in the previous year. This is a noticeable decline from the 

115 complaints about portability in 2007–08. The PHIO remains of the view that this continued 

decline is largely the result of the introduction of Division 78 of the Private Health Insurance Act, 

which provides for insurer member transfer without the imposition of benefi t period limitations.

• Fund Rule Change category—143 compared with 63 the previous year (a signifi cant increase). The 

PHIO suggested that insurers need to communicate signifi cant changes made to a health policy to 

members, to ensure they are aware of and understand them.

• restrictions on plastic and reconstructive surgery—a small number (not specifi ed by the PHIO). 

The PHIO said analysis of these complaints indicated that information given to members about the 

restrictions was in some cases confusing or insuffi cient.

3.2. Complaints to the Australian Competition and 
Consumer Commission

The ACCC considers all complaints it receives in the context of the Act. A breakdown of the 

632 complaints and inquiries received about the health care sector during the reporting period are 

in table 1. Data was extracted from the ACCC’s national database using current Australian and 

New Zealand standard industrial classifi cation codes developed by the Australian Bureau of Statistics 

and the New Zealand Department of Statistics.
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Table 1 Health-related complaints and inquiries received by the ACCC, 
1 July 2009 to 30 June 2010

Item Part IV Part IVA Part V Other TOTAL

Specialist medical services 20 1 126 23 170

Health insurance 2 – 50 23 75

Optometry and optical 

dispensing

7 1 53 6 67

General practice medical 

services

11 2 50 27 90

Other health care services 

(not elsewhere classifi ed)

3 – 46 13 62

Hospitals 13 – 12 5 30

Dental services 4 1 47 13 65

Nursing homes 2 3 12 7 24

Pathology and diagnostic 

imaging services

8 – 16 4 28

Physiotherapy services 1 – 7 3 11

Chiropractic and osteopathic 

services

– – 5 2 7

Ambulance services 1 – 1 1 3

TOTAL 72 8 425 127 632

The main areas in which complaints and inquiries were received during the reporting period concerned:

• representations made to consumers by specialist medical providers regarding the full cost, likely 

rebates and/or cancellation policies of particular services or treatments

• representations made to consumers by specialist medical providers regarding the effectiveness of 

specifi c treatments 

• disputes between consumers and their private health insurance fund, including increases in health 

insurance premiums

• concerns regarding the full cost of optometry and optical dispensing services (also within this 

sector, consumers complained about faulty spectacles and lenses). 

When compared with the previous reporting period, complaints slightly decreased on competition 

issues between health care providers.



12 Report on anti-competitive practices in private health insurance

3.2.1. Outcome of concerns

Of the 632 complaints and inquiries recorded by the ACCC during the reporting period, the 

majority (612) did not progress beyond an initial telephone call or email to the ACCC’s Infocentre 

because they were:

• requests for information or specifi c publications

• inquiries regarding the legitimacy of a trader, offer or product

• outside of the ACCC’s jurisdiction and thus more appropriately dealt with by another agency such 

as the PHIO, a state or territory offi ce of fair trading or the Health Care Complaints Commissioner

• did not constitute a breach of the Act.

Twenty matters progressed to an initial investigation3 stage. Of these:

• 12 progressed to an in-depth investigation

• eight did not require formal action by the ACCC (reasons involved either no, or insuffi cient, evidence 

of a breach of the Act or an absence of signifi cant consumer detriment resulting from the alleged 

conduct).

3.2.2. Private health insurance

As table 1 indicates, during the reporting period, 11.9 per cent of the complaints and inquiries received 

by the ACCC about the health sector related to private health insurance funds. This is comparable 

to the previous fi nancial year, during which contacts for private health insurance funds accounted for 

15.7 per cent. 

Complaints about private health funds primarily related to contractual disputes regarding the terms, 

conditions and cost of private health insurance and miscellaneous inquiries when the issue did not 

constitute a breach of the Act. 

3 An initial investigation is the fi rst stage of a detailed assessment to determine if a complaint is likely to involve a breach 

of the Act. The key decision to be made during the initial investigation is whether the matter should be escalated to an 

in-depth investigation. This involves determining what material is needed to make that decision and then collecting the 

necessary material.
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4. Private health insurance and consumer 
information

This chapter deals with the provision of information to consumers about their health insurance policy or 

prospective health insurance policy. 

4.1. Informed fi nancial consent

Informed fi nancial consent (IFC) is defi ned in the explanatory memorandum to the Private Health 

Insurance Bill 2006 as:

… the consent to treatment obtained by a medical practitioner from a patient, prior to that treatment 

whenever possible, where the practitioner has suffi ciently explained his or her fees to the patient to 

enable the patient to make a fully informed decision about costs. Medical specialists who participate 

in health funds’ gap cover arrangements are required to provide informed fi nancial consent prior to 

treatment where possible.

As noted in its submission by the Private Health Insurance Branch of the Department of Health and 

Ageing (DHA):

Informed Financial Consent (IFC) involves the provision of cost information to patients and persons 

responsible for paying the costs of treatment, including notifi cation of likely out-of-pocket expenses 

(commonly referred to as gaps), by all service providers (preferably in writing), prior to treatment or 

admission to hospital. Out-of-pocket costs occur when patients are charged more for treatment 

than the amount covered by Medicare and any applicable private health insurance.

IFC does not refer to broader information regarding the member’s decisions about what policy to 

purchase, their treatment or their choice of health service provider.

Submissions supported providing comprehensive information to health insurer members and potential 

members. 

In the ACCC’s view:

• consumers have a right to seek and obtain information regarding costs—when possible—in 

advance of services being provided 

• health care providers and health insurers have a duty to provide consumers with information about 

the total cost of health services and the amount they will be able to claim back from their insurer. 

Health insurers should provide clear and straightforward information about health insurance products, 

particularly when restrictions and exclusions apply. This information can help consumers understand 

their coverage and reduce disputes between members and insurers. 

Health care providers should give consumers full information about the likely costs of the procedures 

or treatments they are expected to undergo, including the costs of third parties involved (for example, 

anaesthetists for surgical procedures). In regard to health insurance benefi ts (or rebates), providers 

cannot be expected to know the relevant benefi ts available from all health insurers but should be 

able to advise which insurers they have arrangements with and the usual benefi ts they pay for the 

procedures being considered. This, plus full information about costs, should equip consumers with 

suffi cient information to make informed decisions. 
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The DHA noted its continuing work with a range of stakeholders to promote IFC in advance of 

treatment for private patients:

The Private Health Insurance Branch has continued to work closely with organisations affi liated 

with doctors over several years on a range of measures aimed at increasing the incidence of IFC 

obtained by medical specialists, including those with limited patient contact.

The DHA noted that most unexpected out-of-pocket expenses occur with medical specialists who 

have limited patient contact, such as anaesthetists and pathologists.

The PHIO received an increase in complaints about medical gap issues in 2009–10, with 130 received 

about either doctors’ IFC or medical gap issues. This was up from 84 the previous year. The PHIO 

advised that part of the increase may be because of a change in reporting processes to allow greater 

accuracy in identifying complaints about specifi c types of IFC issues.

The PHIO noted that it had updated its website www.phio.org.au: 

The website has improved functionality to make it easier for consumers to lodge complaints via 

e-mail, subscribe to the offi ce’s Quarterly Bulletin and access new fact sheets on issues such as 

premium increases, policy restrictions and Informed Financial Consent (IFC).

The Australian Health Service Alliance (AHSA) expressed its view that IFC is a central factor affecting 

consumer satisfaction in the health industry and that the Australian Government, provider groups and 

private funds need to be vigilant in ensuring IFC does not emerge as a negative consumer issue.

The Health Insurance Restricted Membership Association of Australia (HIRMAA) asserted its strong 

view regarding the need for all parties to take greater commitment to IFC. The HIRMAA noted this 

statement made by the PHIO in the State of the Health Funds Report 2009:

… as has been noted in previous reports, processes for providing IFC in private hospitals are 

generally good. Most of the complaints the PHIO receives about lack of IFC relate to gaps for 

medical services.

In the HIRMAA’s opinion:

… the biggest problem still confronting health insurers is that many medical specialists are not 

complying with IFC requirements. This results in consumers receiving, without advance notice, a 

signifi cant out of pocket expense after discharge from hospital. Given that insurers, or at least AHSA 

members, readily pay up to 130% of the schedule, there is little insurers can do to eliminate these 

unforeseen patient costs unless the medical profession embraces the true spirit of IFC.

Medibank Private strongly supported initiatives to improve processes by which consumers are informed 

of out-of-pocket expenses following medical treatment. It stated:

While our experience indicates that hospitals often have well established protocols to ensure 

informed fi nancial consent (IFC) is obtained from patients, these protocols do not always exist 

for individual doctors involved in patients’ care. The inconsistent application of IFC may lead to 

consumers receiving unexpected medical bills for treatment. 

Medibank Private noted that of particular concern is its members’ experience of paying medical gaps. 

It said that its members continue to experience confusion on this because of medical practitioners 

billing patients for services not associated with a Medical Benefi ts Schedule item number (for example 

booking fees and administrative fees).
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Private health insurer HBF also strongly supported patients being given needed information before 

treatment to enable them to give IFC. HBF stated:

It is in the interests of members for the lead clinician involved in a medical procedure to inform each 

patient of an approximation of all the costs they will face during the procedure. Hence the lead 

clinician (often the surgeon) would provide information about not only his/her costs but also those of 

the anaesthetist, pathologist, and any other practitioners involved in a procedure. Where this is not 

possible, they should as a minimum provide the names of the other providers to enable the member 

to confi rm directly with them any out of pocket expenses they can expect.

HBF noted that although IFC is obtained in most cases, when it is not it can place a serious fi nancial 

burden on an individual. For this reason, HBF supports legislating the need for service providers to 

obtain IFC from patients.

The Australian Day Hospital Association (ADHA) asserted that within the private health sector the 

responsibility of IFC before an elective admission to hospital falls solely on the service provider:

It falls upon the hospital to educate the health insurance member regarding the particular details of 

their chosen health insurance policy and how that policy then applies to their elective admission to 

hospital.

This is despite health insurance being a contract between the health fund member and the insurer. 

The ADHA suggested that this responsibility be more equally shared:

Patients should be able to contact their fund with the relevant procedure item number(s) and the 

name of the facility in order to be given a real time, accurate printed disclosure of any exclusions or 

restrictions that may be relevant to their intended treatment/procedure including an estimate of the 

out-of-pocket expenses (if any) that might apply.

The Australian Medical Association (AMA) also fully supports the principle of IFC. The AMA said it 

encourages its members to employ good IFC practice and give their patients information about their 

likely fees and associated rebates so they can make an informed fi nancial decision before treatment. 

The AMA suggested that:

… Informed Financial Consent (IFC) works best when doctors, hospitals and health insurers work 

together to provide information to patients about the costs associated with treatment, and the 

private health insurance benefi ts payable, prior to admission to hospital.

Similarly, the Australian Society of Anaesthetists (ASA) advocated its strong support for good IFC 

practice, saying it has made signifi cant efforts to educate its members on the issue. However, the ASA 

stated that:

… ideal IFC outcomes cannot occur without the involvement of the health funds. Patients require 

information on both the cost of medical services, and the health fund and Medicare rebates before 

they can be said to be fi nancially informed. It is clear to the ASA that consumers are largely unaware 

of the extent of cover their private health insurance will provide, due to the complexities of many 

insurance products.
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According to the Australasian College of Podiatric Surgeons (ACPS):

While Informed Financial Consent for podiatric surgery is occurring at the clinician’s side, it is 

extremely diffi cult, if not impossible for consumers to obtain accurate information from many of 

the health funds. This is due to the wide variation in rebates for both hospitalisation and podiatric 

surgeon’s fees. Patients are provided with fee estimates and the item numbers prior to surgery. 

However, when contacting health funds to obtain an estimate of out of pocket expenses, health 

fund staff are often unable to provide accurate or consistent information about their own insurance.

The ACPS acknowledged that health care providers and insurers have a duty to provide health 

consumers with information about the total cost of health services and the amounts they can claim 

back from their insurer.

The Consumers Health Forum of Australia (CHF) again noted that IFC remains an area of concern 

to many health consumers. It said it receives many anecdotal reports of inadequate IFC. The CHF 

stressed that:

Improvements to informed fi nancial consent must remain high on the agenda of health professional 

and private health insurance providers.

4.2. Quality of advice code

The Private Health Insurance Code of Conduct is a voluntary agreement among insurers, overseen 

by the health insurance industry with the support of the PHIO. The code’s stated aim is to improve 

the performance of health insurers in areas of staff training, consumer documentation, complaint 

management and privacy in their dealings with consumers. It seeks to achieve this by setting out 

minimum standards for health insurers who are signatories to the code. At present, responsibility for 

implementing and administering the code lies with the health insurance industry associations, the 

Australian Health Insurance Association (AHIA) and the HIRMAA.

The ACCC supports the principles of the code and continues to encourage the PHIO, health insurers 

and health care providers to engage in discussion about and coordination of the code, particularly 

regarding the potential involvement of all parties affected by the code’s operation.

The code is administered by a compliance committee, which is also responsible for maintaining the 

code’s integrity. The compliance committee oversees annual self-audits by health insurers, investigates 

complaints of breaches of the code and conducts regular audits of insurer activities in areas covered 

by the code. The compliance committee includes members from the Australian Health Insurance 

Association and the HIRMAA, along with independent representation.

The HIRMAA again stated that the code is:

… an excellent framework which offers funds greater integrity in their processes, including training 

regimes for staff. It provides greater confi dence to providers and consumers.

It remains a strong advocate for the code, signifi ed by its executive director being its current 

representative on the code compliance committee. Three chief executive offi cers of HIRMAA member 

insurers also serve on the committee, including the current chairman.

HBF noted that it remains a signatory to the code and continues to support the code’s intent 

of ensuring the provision by insurers of clear information and transparency in their dealings with 

their customers.
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4.3. Other consumer information developments

4.3.1. Standard information statements

The DHA noted that:

The Private Health Insurance Act 2007 and the Private Health Insurance (Complying Product) Rules 

require insurers to produce a Standard Information Statement (SIS) for each of their policies. These 

statements show the main features of every health insurance policy available and must include 

details on premiums, waiting periods, exclusions and limitations, excess and co-payments, and 

hospital and medical gaps. SISs contain key information in a standard format to allow consumers to 

compare products and make informed choices about their private health insurance cover.

The DHA noted that the legislation requires insurers to provide each policy holder with an up-to-date 

SIS on their policy at least once every 12 months and whenever there is a change to the insurer’s rules 

affecting the policy. The statements are available at www.privatehealth.gov.au, a website managed by 

the PHIO.

The DHA also noted that it continues to review the effectiveness of the statements and work closely 

with stakeholders, including the private health insurance industry, to develop SIS that meet consumer 

needs and refl ect changes in government policy. 

HBF restated its support for the intent of SIS, but noted that they create considerable confusion among 

its members. HBF noted that some of this confusion arises because members’ unique circumstances 

are not considered by SIS:

For example, the maximum entitlements listed on the SIS are really only relevant to new 

members. Members who have held cover with HBF for many years often receive higher maximum 

entitlements. The SIS does not address every service covered under a member’s product.

According to HBF:

The SIS can be a useful comparison tool for consumers new to private health insurance looking 

to compare products. But the SIS has created confusion for many of our existing and longer-term 

members due to their general content.

4.3.2. Insurers’ policy restrictions and exclusions

The PHIO asserted the importance of insurers fully disclosing and explaining policy restrictions and 

exclusions when consumers join their fund and ensuring they understand the implications of not being 

covered for particular services. The PHIO observed:

Restrictions on psychiatric services, cardiac services and plastic and reconstructive services can be 

problematic, because these services can require immediate treatment and occur in any age group.

To help consumers understand how they could be affected by a restriction or exclusion, the PHIO has 

produced fact sheets, which are available on its website www.phio.org.au.
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The DHA noted that some insurers have recently made changes to their policies, moving services and 

procedures from restricted coverage to being excluded from policy coverage. The DHA observed that 

the number of exclusionary polices has signifi cantly increased in recent years, although they remain a 

small proportion of all health insurance products. It stated:

Overall, exclusionary products appear to provide benefi ts to consumers who are informed about 

their private health insurance product. The number of exclusionary products is expected to remain 

relatively low with most consumers instead choosing products with an excess which provides a 

comprehensive level of coverage at a lower price.

The CHF also noted that private health insurers are increasingly applying restrictions and exclusions to 

their products. It expressed concern that:

… these restrictions and exclusions are not always clearly communicated to consumers, and that in 

many situations the restrictions and exclusions applied to policies are not appropriate for their target 

audience.

As an example, the CHF commented on products overtly marketed to young people:

Psychiatric treatment (which cannot be fully excluded) is typically only available on a restricted basis 

under these policies, which is inappropriate given the high proportion of young people who are likely 

to experience mental illness.

The Australian Private Hospitals Association (APHA) agreed it is irresponsible for health insurance 

products not to cover psychiatric treatment for young people and suggested that the same applies 

to policies restricting or excluding hip, knee and other joint replacements or cardiac treatment for 

consumers over 50 years of age. It would welcome efforts to mandate coverage for specifi c treatments 

for particular age groups.

The APHA stated that in its view health policies with restrictions and/or exclusions are no longer niche 

products chosen by people willing to exclude treatment they are unlikely to need:

They are fast becoming mainstream products and are changing the nature of both the private health 

insurance market and the availability of consumer access to private hospital treatment.

With reference to the PHIO State of the Health Funds Report 2009, the AMA noted that complaints 

about levels of cover offered by private health insurance policies largely related to restrictions or 

exclusions on policies for treatment including psychiatric care, hip replacements, cardiac surgery and 

cataract surgery. The AMA suggested that, given the ageing population, it may be appropriate to 

require every hospital treatment policy to include cover for the types of medical treatment that people 

will value most.

The Royal Australian & New Zealand College of Psychiatrists is also concerned that recent changes 

made to the level of psychiatric cover in private health insurance policies were not well communicated. 

In the opinion of the college:

Health literacy is a signifi cant problem in Australia and, as such, changes made to health fund 

policies need to be communicated in a clear and concise manner.

The ACPS expressed concern at the continuing exclusion by health insurers of coverage for the 

services of podiatric surgeons. According to the ACPS, this deters consumers from acquiring their 

members’ services as consumers will choose to undergo surgery performed by other specialists 

covered by their private health insurance.
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4.3.3. Other consumer information issues

During the reporting year, the DHA continued to be involved in some consumer information 

initiatives, including:

• Participating in a consumer website reference group with PHIO staff and private health insurance 

industry representatives, meeting regularly to discuss information available and the use and 

effectiveness of the website www.privatehealth.gov.au.

• Working with Medicare Australia on Lifetime Health Cover (LHC) to conduct mail-outs of a brochure 

to people about to be affected by the cover so that these people can make informed decisions 

about taking out health insurance to avoid incurring a LHC loading. The last LHC brochure was 

sent to 182 823 uninsured people approaching the deadline of 31 years of age and 62 171 

new migrants. The brochure is translated into 19 community languages and available at Migrant 

Resource Centres around Australia and online on the DHA website.

• Producing the Private Patients’ Hospital Charter to inform people of their rights and responsibilities 

as a private patient receiving hospital treatment in Australia, and translating it into large print, Braille 

and audio CD formats for distribution to people with a print disability. 

The DHA noted that the PHIO’s website (www.privatehealth.gov.au) is a tool for consumers to compare 

the features and price of all complying health insurance products available in Australia:

In 2009–10, the use of the website increased to 289,625 unique visitors, compared to 195 917 

visitors in 2008–09 and 145,432 visitors in 2007–08 … The website also provides information 

about private health insurance and how it works, and other services to help consumers choose an 

appropriate insurer and product, and to fi nd out how much they are likely to pay in premiums.

The DHA also noted that in July 2010 average dental charges for 21 common dental services were 

made available on the PHIO’s website. Each service is identifi ed by the Australian Dental Association 

code. According to the DHA:

Average dental charges have been made available to help consumers make more informed 

decisions when purchasing services and encourage greater competition in the private health 

industry.

The PHIO undertook a major review and updated the www.privatehealth.gov.au website during 

2009−10. The review was informed by consumer feedback and consultation with stakeholders. 

According to the PHIO:

Based on this information, a full update of the website was undertaken, to improve the overall 

design of the site, improve the location and content of information and provide a better comparison 

tool to enable consumers to search for and compare health insurance policies.

The PHIO reported that visits to the website increased by 35 per cent in 2009–10 compared with the 

previous year. The website receives an average of more than 25 000 unique visitors a month.

The CHF submitted positive comments about the launch in 2010 of the revamped website

www.privatehealth.gov.au, stating that:

The revised website is clear and easy for consumers to use, and the new comparison feature is a 

welcome addition.

The CHF advocated for increased promotion of the website, particularly on its comparison service, as 

equivalent commercial comparison services compare only selected health insurance products.
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The AMA recommended that all health insurers make their schedule of benefi ts available on their 

websites. This access will put consumers in a better position to have informed discussions with their 

doctor and health insurer about out-of-pocket expenses for medical services. According to the AMA:

Of the 37 health funds, the AMA was able to locate the schedule of benefi ts on the websites of only 

four health insurers.

Medibank Private noted that legislation to help develop e-health initiatives was enacted earlier in 

2010 by the Australian Parliament. It also noted the move to national registration of a range of health 

service providers. Medibank Private envisaged that:

… either or both (1) the e-health identifi er regime for health service providers and (2) the national 

registration system for health service providers, could facilitate consumers obtaining information 

regarding their providers and those providers with which their insurers have purchasing agreements.

The APHA expressed concern about how insurers take advantage of how consumers do not often 

change private health insurance. It noted that once a consumer has chosen a health insurance product 

they tend to stay with both the same product and insurer over time. According to the APHA:

The lack of interest and engagement that consumers have with private health insurance products 

is concerning given that many insurers make changes to the level of coverage offered by a product 

after it has been taken out … This lack of consumer oversight has allowed the private health 

insurance environment to be insurer rather than consumer driven.

The APHA suggested that insurers might be taking advantage of consumer disengagement by reducing 

the level of health cover members previously had. The association stated it would welcome efforts to 

help consumers more actively engage with their health insurance product:

An example that merits further consideration is for consumers to be contacted by private health 

insurance companies at key stages in their life and asked to consider whether they feel that their 

private health insurance product is likely to meet their future needs.
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5. Health insurer and health service 
provider contracting

This chapter examines issues that may arise from the relationship between health insurers and health 

service providers (private and public hospitals). In particular, it examines conduct that may raise 

concern under the competition provisions of the Act.

5.1. Background

When a health service provider enters into a contractual arrangement with a health insurer4, the insurer 

can guarantee its members reduced out-of-pocket costs for specifi ed procedures or services. In the 

case of hospital arrangements, out-of-pocket costs can be reduced to zero—in which case these 

members’ insurance policies are referred to as ‘known gap’ or ‘no gap’ policies.

5.2. Health insurer and health service provider 
contracting

Substantive comments provided in the submissions received for this reporting period related primarily 

to second-tier benefi t arrangements and more generally regarding the contracting environment 

between insurers and health services providers. Under second-tier benefi t arrangements a hospital 

providing a medical service to a patient that does not have a contractual arrangement with the patient’s 

insurer will receive from the insurer a payment of 85 per cent of the average benefi t paid by the insurer 

for the service to comparable hospitals that it has contracts with. These arrangements arise from the 

requirements in the Private Health Insurance (Benefi t Requirements) Amendment Rules 2009.

Health insurance stakeholders continued to regard the second-tier benefi t arrangement as detrimental 

to their bargaining position, generally arguing that it can provide an attractive fall-back position for some 

health service providers and can therefore keep costs higher than they would otherwise be. Health 

insurers consider that this affects their costs and, therefore, the level of health insurance premiums. 

However, the PHIO offered its support for a system of second-tier benefi ts for hospitals not in contract 

with a fund. It said:

The alternative payment, based on each state’s “default” benefi t, which covers a portion of the 

accommodation charge and makes no contribution towards the theatre fee, (usually the most 

expensive part of hospitalisation) leaves a consumer with signifi cant out of pocket costs.

The PHIO again noted its legislated role in mediating contractual arrangement disputes between health 

insurers and hospitals. It observed that contract disputes can have a signifi cant detrimental impact on 

consumers’ entitlements under their health insurance. The PHIO advised during 2009–10:

There were four disputes where the PHIO used its formal mediation process to assist in resolving 

the dispute. In three of these cases, PHIO organised for independent mediation of the dispute. All 

three disputes were resolved as a result of this process.

4 These contractual arrangements are generally referred to as hospital purchaser provider agreements (when with hospitals) and 

as preferred provider schemes (when with ancillary health service providers).
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The AHSA stated the contracting environment is becoming more complex as a result of several factors. 

Regarding rationalisation in the sector, the AHSA said:

Hospital groups … are prone to stipulating that funds must contract with all hospitals within the 

group and not select individual hospitals based on geographic or other reasons. This, together 

with increased market power, has the effect of infl ating increases paid to hospitals with a resultant 

impact on fund contribution rates. A side effect of this (high increases paid to large hospital groups) 

is that funds are, as a consequence, limited in the increases they can pay to smaller community 

non-profi t hospitals.

Regarding nursing awards, the AHSA stated:

Nursing salaries represent, on average, around 40% of a hospital’s operating costs. Over the 

last few years, nursing awards around Australia have increased considerably putting pressure on 

hospitals, funds and, as a consequence, contribution rates. 

The AHSA also nominated escalating costs of improving medical technology and arrangements 

regarding pathology benefi ts as other factor affecting the contracting environment.

Medibank Private asserted its belief that second-tier default benefi ts should be removed as they 

undermine insurers’ bargaining positions when contracting with hospitals:

This occurs when the second tier arrangements enable some health service providers to attract 

better fees than they would otherwise receive due to hospital performance. It is important that 

incentives exist to reward providers for improved clinical outcomes. The current arrangements 

benefi t lower performing hospitals as increased fees and benefi ts paid to a high-performing facility 

in recognition of improved outcomes are factored into the calculation of a higher second tier benefi t 

for all hospitals.

HBF remains of the belief that the current system of second-tier benefi t arrangements should be 

removed because it restricts competition and encourages ineffi ciencies. It can provide hospitals with an 

‘underwriting mechanism’ that is not responsive to supply and demand within the health sector:

It doesn’t matter whether or not a health fund believes that a new facility is necessary to service 

the need of its members, the fund is forced to pay second tier default benefi ts to any accredited 

facilities.

The ADHA expressed concern about the lack of bargaining power and infl uence of its members in the 

marketplace. According to the ADHA:

Many of our members have reported inconsistencies in the practices of health insurers who 

seem willing to enter into contractual arrangements with larger market players … and yet no 

contractual proposals have been forthcoming to our members in similar geographic regions offering 

like services.

The ADHA believes this approach by health insurers contributes to anti-competitive behaviour in the 

marketplace by entrenching the position of larger hospital providers.

In its submission the CHF repeated its view that transparency in contractual arrangements between 

health funds and service providers is essential ‘for healthy competition and suffi cient fl exibility to ensure 

the best outcomes for health consumers’. The CHF emphasised that:

... it is essential that consumers are made aware that the level of benefi ts received may be affected 

by the relationship between their private health insurance fund and the hospital of their choice. 

Consumers should also be told how they can access information about contractual arrangements.
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5.3. Portability

Division 78 of the Private Health Insurance Act was amended in 2005 to set out the portability 

requirements for complying health insurance policies. The PHIO noted in its submission to the 

ACCC’s tenth report into anti-competitive and other practices by health funds and providers that:

[Division 78] provides for consumers to transfer between insurers without the imposition of benefi t 

limitation periods ... The introduction of this requirement has seen a decline in complaints to the 

PHIO about portability issues. 

As mentioned earlier, the PHIO noted that since Division 78 was introduced, complaints to the PHIO 

about portability issues have continued to decline. According to the PHIO:

Current complaints about this issue tend to be related to administrative problems such as members 

having diffi culty in obtaining clearance (transfer) certifi cates.
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6. ACCC activities

This chapter summarises public statements relating to the health sector made by the ACCC in the 

2009–10 fi nancial year.

6.1. Enforcement action

Allergy Pathway Pty Ltd (formerly Advanced Allergy Elimination Pty Ltd)

In August 2009 the Federal Court declared that Allergy Pathway Pty Ltd had misled consumers about 

the effi cacy of its treatments, following proceedings instituted by the ACCC in May 2009.

The court made orders by consent and declared that the company engaged in false, misleading and 

deceptive conduct by making false representations including that:

• it could test for and identify an allergen for a person and/or a substance to which a person is allergic

• it could cure or eliminate virtually all allergies or allergic reactions

• it could successfully treat a person's allergies or allergic reactions 

• its treatment was safe and/or low risk

• after treatment it was safe for a person to have contact with the substance or allergen to which they 

had an adverse reaction.

The court declared that the company’s director, Mr Paul Keir, was knowingly concerned in, or a party 

to, the company’s contraventions. The company and Mr Keir gave undertakings to the court not to 

engage in similar conduct for a period of three years.

The company was also ordered to send letters to current and former customers detailing the 

contravening conduct and the outcome of the ACCC’s action and publish corrective advertising notices 

in newspapers, in its clinics and on its website (www.aaeclinics.com.au). 

Internet health cure scam

In August 2009 the ACCC obtained fi nal orders by consent after the Washington State Attorney-

General’s Department in the United States alerted the ACCC to an internet medical e-book scam. The 

court also made injunctions against the website operators preventing them from making these or similar 

representations in the future. The operators also had to pay the ACCC’s costs.

Leanne Rita Vassallo and Aaron David Smith, from New South Wales, operated websites selling 

e-books containing claimed cures for a wide range of health conditions including acne, asthma, 

multiple sclerosis, fi bromyalgia, menopause and prostate cancer. 

The websites followed similar formats, with each dedicated to a medical condition. They featured a 

person who had supposedly suffered from the condition and had purportedly discovered an effective 

home remedy. Across several different websites the photograph of the author was the same, but the 

names used were different. The websites also contained testimonials from happy users of the e-books. 

The testimonials were from the same people across numerous different websites. The ACCC’s expert 

evidence was to the effect that the treatments would not have any therapeutic benefi ts for, or medical 

effi cacy in, the treatment of the health conditions.
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Doctors risk breaching competition laws

In October 2009 the ACCC commenced an investigation into the alleged conduct of fi ve doctors from 

the Kangaroo Island Medical Clinic, South Australia—the only general medical clinic on the island. 

In letters dated 1 October 2009 each doctor had written to the administrator of the Kangaroo Island 

hospital:

• giving notice of intention not to accept the current remuneration for after hours services to the 

hospital (from midnight 31 October 2009) 

• enclosing an interim contract for negotiations should the hospital wish to continue with on-call 

doctor arrangements for patients presenting or admitted to the hospital.

Each did so with the awareness that identical letters were sent by the other four doctors from the clinic.

The ACCC investigated the alleged conduct because of concerns the doctors had breached the 

competition provisions of the Trade Practices Act, and also because of concerns for the continuing 

provision of medical services to residents of and visitors to the island.

Although the doctors did not withdraw their services to the hospital at the end of October 2009 as 

threatened, their conduct in sending the letters raised serious concerns which required the ACCC to 

investigate. A collective boycott, when competitors agree to threaten to withdraw their services, is a 

serious breach of competition law.

At the conclusion of the investigation the ACCC was satisfi ed that its concerns could be addressed 

by way of administrative undertakings given to the ACCC by the doctors and did not require further 

enforcement action. Each of the fi ve doctors wrote to the ACCC giving an undertaking that they would 

not, in future, come to an arrangement or understanding with one or more associates to withdraw 

services from the Kangaroo Island hospital.

Darryl Jones and Darryl Jones Health Resolution Centre

In March 2010 the ACCC obtained interlocutory injunctions in the Brisbane Federal Court against 

Darryl Jones, principal of the Darryl Jones Health Resolution Centre on the Sunshine Coast, 

Queensland, over alleged misleading or deceptive conduct in connection with a cancer 

treatment program.

The ACCC alleged that Mr Jones represented on the centre’s website and in an e-book he wrote that 

he had reasonable grounds and a reliable and current scientifi c or medical basis to assert that reducing 

or eliminating glucose in the diet and taking laetrile (also known as amygdalin or B17) are effective 

in treating or preventing cancers and, together with an exercise regime recommended by Mr Jones, 

preferable to conventional medical treatments such as surgery or chemotherapy.

The injunctions stop Mr Jones, until the court makes further orders, from making claims that his 

treatments can prevent or treat the growth of cancer, or any medical condition. Other orders require 

Mr Jones to write to his clients and also display a notice on any websites he controls, owns or 

maintains, advising of the interlocutory injunctions.

The substantive case brought by the ACCC against Mr Jones is set down for trial in late January 2011.
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6.2. Merger reviews 

Novartis AG and Alcon Laboratories Inc

On 29 July 2010 the ACCC announced its decision not to oppose the proposed acquisition of Alcon 

Laboratories Inc by Novartis AG, subject to section 87B undertakings offered by Novartis AG, and 

accepted by the ACCC on 29 July 2010, to divest certain assets related to injectable miotics.

Pfi zer Inc and Wyeth Corp

On 30 September 2009 the ACCC announced its decision not to oppose the proposed acquisition of 

Wyeth Corp by Pfi zer Inc, subject to section 87B undertakings offered by Pfi zer, and accepted by the 

ACCC on 30 September 2009, to sell certain Australian animal health assets. 

6.3. Authorisations and notifi cations

Medicines Australia Code of Conduct

On 30 June 2009 and 12 August 2009 Medicines Australia lodged applications for authorisation of the 

16th edition of its Code of Conduct. The code sets standards for marketing and promoting prescription 

pharmaceutical products in Australia.

Among other things, the code provides a standard for addressing potential confl icts of interest from 

unrestricted relationships between pharmaceutical companies and healthcare professionals, which may 

harm consumers (for example through inappropriate prescribing by healthcare professionals). 

The code prohibits pharmaceutical companies from providing entertainment and excessive hospitality 

to healthcare professionals that create confl icts of interest, with the requirement that all benefi ts 

provided by companies successfully withstand public and professional scrutiny.

On 3 December 2009 the ACCC issued a fi nal determination granting authorisation for fi ve years, until 

31 December 2014, to Medicines Australia’s 16th Code of Conduct.

Graduate-entry medical school admission and interview policies

On 19 June 2009 the University of Melbourne, on behalf of the Graduate Australian Medical School 

Admission Test Consortium, applied for authorisation for an agreement to abide by two policies 

(described below) adopted by the consortium which govern the selection of applicants to graduate 

entry medical schools in Australia.

The Preference Policy

Under the Preference Policy, applicants submit a single application to the Graduate Australian Medical 

Schools Admission Centre listing, in order of preference, the medical schools to which they wish to 

apply. The number of preferences is set out in the current Admission Guide (three for students starting 

in 2010). When an applicant is not selected for an interview the school must pass the application to 

that applicant’s next preference school.
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The One Interview Policy

Under the One Interview Policy, medical school applicants will receive only one offer for an interview. 

The interview will be conducted by the medical school for which the applicant has given the highest 

preference. Interviews are awarded based upon a selection process used by each school. An 

applicant whose ranking is not high enough for them to be offered an interview at their fi rst preference 

medical school or applicants interviewed but not selected are passed onto the applicant’s next 

preference school. 

Authorisation provides protection from court action for conduct that might otherwise raise 

concerns under the competition provisions of the Trade Practices Act 1974. Broadly, the ACCC 

may grant authorisation when it is satisfi ed that the public benefi t from the conduct outweighs any 

public detriment. 

On 26 November 2009 the ACCC released a determination granting authorisation to the consortium for 

fi ve years.

Prosthetics collective bargaining blocked before New South Wales tender

APC Prosthetics Pty Ltd lodged a collective bargaining notifi cation on 15 January 2010, on behalf of 

itself, APC Prosthetics (Hunter) Pty Ltd, Premier Prosthetics & Orthotics Pty Ltd and Spooner Hart 

Prosthetics Pty Ltd (together, the Collective Bargaining Group). Businesses may obtain protection 

relating to conduct that might risk breaching provisions of the Trade Practices Act 1974 by lodging 

a notifi cation with the ACCC. Once lodged, protection for the notifi ed conduct begins automatically 

14 days after the notifi cation was validly lodged. 

The Collective Bargaining Group proposed to collectively negotiate with NSW Health on the terms 

and conditions (including capped prices) in a request for tender for the supply of lower limb interim 

prosthetic services to NSW Health (or any alternative procurement process if NSW Health decided not 

to proceed with the request for tender).

On 28 January 2010 the ACCC issued a draft objection notice. The ACCC was of the view 

that if the collective bargaining notifi cation took effect it would permit competitors who may be 

considering putting in a tender bid to meet and discuss the tender’s terms, which may undermine 

the competitiveness of the process. By issuing the draft objection notice, the ACCC has prevented 

immunity for this notifi cation from coming into effect.

The ACCC may object to a collective bargaining notifi cation containing a cartel provision if it is satisfi ed 

that the likely benefi t to the public from the conduct will not outweigh the likely detriment to the public.

On 5 February 2010 APC Prosthetics Pty Ltd withdrew the notifi cation.

Vision Group Holdings Limited

Vision Group Holdings Limited, all employees and contractors engaged by Vision Group, sought 

authorisation to discuss and, if relevant, agree to and start charging patients for ophthalmology services 

supplied at Vision Group branded clinics on 29 March 2010. 

The ACCC issued a fi nal determination on 8 September 2010 granting authorisation to the 

arrangements until 30 September 2015, satisfi ed that there is benefi t to the public from providing 

consistent and predictable pricing for patients at Vision Group clinics and this benefi t outweighs the 

public detriment.
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Appendix A Senate procedural order no. 17

17: Health—Assessment reports by the Australian Competition and 

Consumer Commission

There be laid on the table as soon as practicable after the end of each period of 12 months ending on 

or after 30 June 2003, a report by the Australian Competition and Consumer Commission containing 

an assessment of any anti-competitive or other practices by health funds or providers which reduce the 

extent of health cover for consumers and increase their out-of-pocket medical and other expenses.

(Agreed to 25 March 1999, by means of an amendment to the motion that the report of the 

committee on the Health Legislation Amendment Bill (No. 2) 1999 be adopted. J.626, amended 

18 September 2002 J.761.)

This Senate order can be found on the Parliament House website, www.aph.gov.au, by following links 

to the Senate’s standing orders.

(Procedural orders and resolutions of the Senate of continuing effect.)



 29Report on anti-competitive practices in private health insurance

Appendix B List of stakeholders consulted

* Denotes written submission received.

Private health insurance funds and/or associations

ACA Health Benefi ts Fund

Australian Health Cover Advisors

Australian Health Insurance Association

Australian Health Management Group Limited

Australian Health Service Alliance*

Australian Unity Health Ltd*

BUPA Australia Health Pty Ltd

CBHS Friendly Society Ltd

Central West Health Cover

Cessnock District Health Benefi ts Fund Ltd

CUA Health Limited

CY Health Cover

Defence Health Limited

Druids Friendly Society Ltd

GMF Health

GMHBA Ltd

Grand United Health Fund Pty Ltd

HBA

HBF Health Limited*

Health Care Insurance Ltd

Health Insurance Fund of Western Australia

Health Insurance Restricted Membership Association of Australia*

Health-Partners Inc.

Hospitals Contribution Fund of Australia Limited (HCF)

Latrobe Health Services Inc.

Manchester Unity Australia Limited

MBF Australia Ltd

MBF Alliances Pty Ltd
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Medibank Private Limited*

Mildura District Hospital Fund Ltd

Mutual Community

Navy Health Ltd

NIB Health Funds Ltd

onemedifund (National Health Benefi ts Australia Pty Ltd)

Peoplecare Health Insurance (Lysaght Peoplecare Ltd)

Phoenix Health Fund Ltd

Private Health Insurance Intermediaries Association

Queensland Country Health Ltd

Queensland Teachers Union Health Fund Limited

Railway & Transport Health Fund Ltd

Reserve Bank Health Society Ltd

St. Luke’s Medical & Hospital Benefi ts Association Ltd 

South Australian Police Employees’ Health Fund Inc (Police Health)

Teachers Federation Health Ltd

The Doctors’ Health Fund Ltd

Transport Health Pty Ltd

Westfund Ltd

Private hospitals sector

Australian Private Hospitals Association*

Australasian Day Hospital Association*

Catholic Health Australia Incorporated

Australian Consumers Association

Consumer/advocacy organisations

Australian Consumers’ Association

Consumers’ Health Forum of Australia*

Medical associations

Australasian College for Emergency Medicine

Australasian College of Podiatric Surgeons*

Australasian Society of Clinical Immunology and Allergy
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Australian and New Zealand College of Anaesthetists

Australian College of Cosmetic Surgery

Australian College of Rural and Remote Medicine

Australian Institute of Radiography

Australian Medical Association*

Australian Society of Anaesthetists*

Australian Society of Plastic Surgeons

Royal Australasian College of Medical Administrators

Royal Australasian College of Physicians

Royal Australasian College of Surgeons

Royal Australian and New Zealand College of Obstetricians and Gynaecologists

Royal Australian and New Zealand College of Ophthalmologists

Royal Australian and New Zealand College of Psychiatrists*

Royal Australian and New Zealand College of Radiologists

Royal College of General Practitioners

Royal College of Nursing, Australia

Royal College of Pathologists of Australasia

Allied health organisations

Australian Acupuncture and Chinese Medicine Association Ltd

Australian Association of Practice Managers

Australian Association of Somatic Psychotherapists

Australian College of Clinical Psychologists

Australian Dental Association Inc.

Australian Homeopathic Association*

Australian Hypnotherapists Association

Australian Medical Acupuncture College 

Australian Nursing Federation

Australian Osteopathic Association

Australian Physiotherapy Association

Australian Podiatry Council

Australian Psychological Society Ltd

Australian Resource Centre for Healthcare Innovations



32 Report on anti-competitive practices in private health insurance

Australian Society of Clinical Hypnotherapists

Australian Society of Hypnosis

Australian Society of Orthodontists Inc.

Australian Traditional Medicine Society Ltd

Chiropractors Association of Australia (National) Limited

Dietitians Association of Australia*

Medical Industry Association of Australia

Medical Technology Association of Australia*

Mental Health Council of Australia

New South Wales Council for Intellectual Disability

Optometrists Association Australia

Government agencies

Australian Capital Territory Health Services Commissioner

Australian Government Department of Health and Ageing*

Health Insurance Commission

Health Services Commissioner

New South Wales Healthcare Complaints Commission 

Northern Territory Commissioner for Health and Community Services Complaints

Offi ce of Health Review (Western Australia)*

Offi ce of the Health Complaints Commissioner (Tasmania)

Private Health Insurance Administration Council*

Private Health Insurance Ombudsman*

Queensland Health Rights Commission

South Australia State Ombudsman
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Contacts 

Infocentre: 1300 302 502

Website: www.accc.gov.au

Callers who are deaf or who have a hearing or speech impairment can contact the ACCC through the 

National Relay Service, www.relayservice.com.au.

For other business information, go to www.business.gov.au.

Addresses

National offi ce

23 Marcus Clarke Street

Canberra  ACT  2601

GPO Box 3131

Canberra  ACT  2601

Tel: (02) 6243 1111

Fax: (02) 6243 1199

New South Wales

Level 20

175 Pitt Street

Sydney  NSW  2000

GPO Box 3648

Sydney  NSW  2001

Tel: (02) 9230 9133

Fax: (02) 9223 1092

Victoria

Level 35

The Tower

360 Elizabeth Street

Melbourne Central

Melbourne  Vic.  3000

GPO Box 520

Melbourne  Vic.  3001

Tel: (03) 9290 1800

Fax: (03) 9663 3699

Western Australia

Third fl oor

East Point Plaza

233 Adelaide Terrace

Perth  WA  6000

PO Box 6381

East Perth  WA  6892

Tel: (08) 9325 0600

Fax: (08) 9325 5976

Queensland

Brisbane 

Level 24 

400 George Street

Brisbane  Qld  4000

PO Box 12241

George Street Post Shop

Brisbane  Qld  4003

Tel: (07) 3835 4666

Fax: (07) 3832 0372

Townsville 

Level 6

Central Plaza

370 Flinders Mall

Townsville  Qld  4810

PO Box 2016

Townsville  Qld  4810

Tel: (07) 4729 2666

Fax: (07) 4721 1538

South Australia

Level 2

19 Grenfell Street

Adelaide  SA  5000

GPO Box 922

Adelaide  SA  5001

Tel: (08) 8213 3444

Fax: (08) 8410 4155

Northern Territory

Level 8

National Mutual Centre 

9–11 Cavenagh Street 

Darwin  NT  0800

GPO Box 3056 

Darwin  NT  0801

Tel: (08) 8946 9666 

Tel: (08) 8946 9610 

Fax: (08) 8946 9600

Tasmania

Third fl oor

AMP Building

86 Collins Street

(Cnr Elizabeth and 

   Collins streets)

Hobart  Tas.  7000

GPO Box 1210

Hobart  Tas.  7001

Tel: (03) 6215 9333

Fax: (03) 6234 7796 



www.accc.gov.au


