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Glossary

ADA Australian Dental Association

AHIA Australian Health Insurance Association

ancillary cover A form of private health insurance that covers the cost of some 

non-hospital services such as physiotherapy or dental treatment—

see ‘hospital cover’ (also known as general cover).

APA Australian Physiotherapy Association

CHF Consumer Health Forum

CPI consumer price index

DHA Department of Health and Ageing (federal agency)

gap The difference between the benefi t payable by a health insurer and the 

cost of treatment.

HIRMAA Health Insurance Restricted Membership Association of Australia

hospital cover A form of health insurance that covers hospital treatment costs 

such as accommodation or medical fees for in-hospital services—

see ‘ancillary cover’.

IFC informed fi nancial consent 

MTAA Medical Technology Association of Australia

PHIAC Private Health Insurance Administration Council

PHIO Private Health Insurance Ombudsman

MBS Medical Benefi ts Schedule—schedule of medical fees set by the 

government. People can claim a rebate of 75 per cent of the MBS fee 

for in-hospital medical fees and 85 per cent of the MBS fee for medical 

fees incurred out of hospital, whether or not they are members of a 

health insurer.

Medicare levy surcharge An additional 1 per cent surcharge on the taxable income of high 

income earners who are eligible for Medicare but who do not have an 

appropriate level of hospital insurance with a registered health insurer.

no gap / known gap Arrangements by which a health insurer covers the entire gap or requires 

members to contribute towards the gap but informs them in advance of 

the amount that they will need to pay.

Part IV Part IV of the Trade Practices Act 1974—prohibits a range of 

anti-competitive conduct.

Part IVA Part IVA of the Trade Practices Act—prohibits unconscionable conduct.

Part V Part V of the Trade Practices Act—provides for the protection of 

consumers (including through the prohibition of misleading, deceptive or 

otherwise false trading practices).

iv



second tier (or 2nd tier) 

benefi t arrangement

A legislative arrangement setting the level of benefi t payable to a default 

benefi t hospital that does not have a contract with a health insurer at 

85 per cent of the average benefi ts currently paid by that health insurer 

for the episode of care in comparable private hospital facilities with which 

the health insurer has contracts.

the Act Trade Practices Act 1974

v
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Summary and overview

This is the eleventh report prepared by the Australian Competition and Consumer Commission in 

compliance with an order agreed to by the Australian Senate on 25 March 1999 and amended on 

18 September 2002. The order requires the ACCC to provide a report of:

any anti-competitive practices by health insurers or providers, which reduce the extent of health 

cover for consumers and increase their out-of-pocket medical and other expenses.

Report for 2008–09 

This report covers the period from 1 July 2008 to 30 June 2009.

In preparing this report the ACCC sought contributions from relevant stakeholders, including health 

providers, health insurers, government departments and consumer organisations. Key issues raised in 

their submissions are outlined briefl y below and are explored in greater detail throughout the report.

Overview of reporting period

A number of issues have been identifi ed over the time covered by the 11 reports. While some issues 

have changed with the development of the industry and the maturation of the market and the regulatory 

regime, two have remained key concerns since the time of the fi rst report:

• the availability of useful consumer information about private health insurance products and health 

services and their related costs

• contract negotiations or arrangements between health insurers and health service providers.

In addition to these, issues identifi ed in relatively recent reports (from 2005–06 to 2007–08) were also 

raised by stakeholders in the context of this report: 

• increases in benefi ts paid for some categories of health services have not kept pace with increases 

in health insurance premiums or increases in the health consumer price index (CPI)

• exclusions and limitations on benefi ts.

Portability—consumers’ ability to transfer between health insurers without the imposition of benefi t 

limitation periods—appears to be of decreasing concern to most stakeholders.

Consumer information

When it came to information provided about health insurance products and/or the costs of health 

services, the main concerns identifi ed by consumers included:

• benefi t entitlements and gap payments for different medical services or forms of cover

• informed fi nancial consent (IFC) regarding the net costs of medical services after benefi t payments, 

particularly those involving more than one provider

• the breadth of cover under given health insurance products (including exclusions and limitations on 

procedures and benefi ts).



2 Report on anti-competitive practices in private health insurance

Complaints and inquiries received by the ACCC and the Private Health Insurance Ombudsman (PHIO) 

about the provision of information to consumers increased slightly during the 2008–09 reporting period. 

While no reason for this can readily be identifi ed, the more diffi cult economic circumstances during this 

period than in the previous several reporting periods may be a factor.

Contracting environment

As in previous reports, contract negotiation and arrangements between health insurers and health 

service providers remains a chief concern for health service providers. A more transparent and 

competitive commercial environment has resulted in intense negotiating processes between insurers 

and service providers. Commercial and economic pressures are affecting the operations of health 

insurers, including those that are ‘not for profi t’. 

Insurers appear to have continued to develop a more market-oriented approach to retain membership, 

market share and, in some cases, profi tability. Some categories of health service providers (especially 

those providing ancillary services) have found it diffi cult to adjust to the market’s maturation and there 

has been both recognition of and resistance to its changing structure and dynamics.

Some health service providers have reacted to adjustment issues by complaining to the ACCC 

of alleged anti-competitive conduct by health insurers. As reported in previous reports, ACCC 

investigation of such complaints has found no evidence that the anti-competitive provisions of the 

Trade Practices Act 1974 were breached. 

However, parties who consider that a potential breach of the Act has occurred are still encouraged to 

contact the ACCC with any evidence they have about the conduct. Complaints are assessed against 

the provisions of the Act that prohibit the misuse of market power, unconscionable conduct and some 

forms of exclusive dealing in commercial transactions. 

Portability

Compared with earlier years, the portability of health insurer membership is a minor issue in the 

submissions received in the current reporting period. The ACCC considers this is partly the result of 

the introduction of the Private Health Insurance Act 2007, Division 78 of which sets out the portability 

requirements for complying health insurance policies. Division 78 provides for consumers to transfer 

between insurers without the imposition of benefi t limitation periods.
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1 Introduction

1.1 Senate order

Section 29(3) of the Trade Practices Act provides that the ACCC shall comply with a requirement from 

either House of the Australian Parliament or a committee of either House or both Houses to furnish 

information concerning the performance of the ACCC’s function under the Act.

On 25 March 1999 the Senate issued an order requiring the ACCC to table reports assessing 

anti-competitive or other practices by health insurers or providers in relation to private health insurance. 

These reports were to examine six-month periods. The ACCC tabled its fi rst report on 12 April 2000; 

three other reports were tabled in accordance with the original Senate order.

On 18 September 2002 the Australian Senate amended its order. The order now reads:

There be laid on the table as soon as practicable after the end of each period of 12 months ending 

on or after 30 June 2003, a report by the Australian Competition and Consumer Commission 

containing an assessment of any anti-competitive or other practices by health funds or providers 

which reduce the extent of health cover for consumers and increase their out-of-pocket medical 

and other expenses.1

This report has been prepared in compliance with that order. It updates the ACCC’s 10 previous reports 

and focuses on conduct from 1 July 2008 to 30 June 2009. Where relevant, developments since the 

end of the reporting period have also been included.

1.2 Australian Competition and Consumer Commission 

The Australian Competition and Consumer Commission is the statutory authority responsible for 

ensuring compliance with the Trade Practices Act 1974. The ACCC also has responsibilities under 

other legislation.

1.2.1 Trade Practices Act 

Broadly, the objective of the Trade Practices Act is to enhance the welfare of Australians by promoting 

competition and fair trading and providing for consumer protection. The Act prohibits certain anti-

competitive conduct (including anti-competitive mergers) and unconscionable, misleading, deceptive or 

otherwise false trading practices.

The ACCC is also able to authorise parties to engage in conduct that might otherwise breach some 

of the competition provisions of the Act when it is satisfi ed that the proposed conduct results in a 

net public benefi t. Authorisation provides immunity from legal action under the relevant provisions of 

the Act.

The ACCC or other parties may take action under the Act.

1 Senate procedural order 17, available at www.aph.gov.au; a full copy of this order is also at appendix A of this publication.
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1.2.2 Application of the Act to the health sector

The Trade Practices Act has applied to incorporated medical and other health professionals’ 

businesses since its enactment in 1974. Unincorporated medical and/or health professionals and 

their associations are also subject to the state and territory equivalent of the anti-competitive conduct 

provisions of the Act—that is, the competition codes.

State and territory fair trading Acts that substantially mirror the consumer protection provisions of the 

Act apply to unincorporated medical and health professionals’ businesses.

1.3 Consultation process

The ACCC consulted relevant stakeholders in the preparation of this report. A list of the parties 

contacted by the ACCC is at appendix B.

The ACCC contacted a number of stakeholders, including:

• private health insurers and related associations

• participants in the private hospitals sector

• consumer groups

• medical associations

• allied health organisations

• government agencies.

This report has been prepared using information contained in the submissions received by the ACCC or 

otherwise obtained by the ACCC during the normal course of its work.
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2 Private health insurance in Australia

2.1 Numbers of Australians with private health 
insurance

At 30 June 2009, 9 745 242 Australians held private health insurance hospital treatment cover, an 

increase of 211 263 (2.2 per cent) from 30 June 2008, which represents an increase from 44.5 per 

cent to 44.6 per cent of the Australian population. Figure 1 demonstrates the change in percentage 

over time.

Figure 1  Australians with private health insurance hospital treatment cover,
June 1971 to June 2009

Introduction on 1 July 1975 of 
Medibank: a program of universal 
non-contributory health insurance that 
replaced government-subsidised 
voluntary health insurance
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Source: Australian Government, Private Health Insurance Administration Council (PHIAC).

At 30 June 2009, 51.3 per cent of Australians held private health insurance general treatment cover, 

an increase of 1.6 percentage points from 30 June 2008. The total number of people with private 

health insurance general treatment coverage at 30 June 2009 was 11 198 744. This is an increase 

of 551 847 (5.2 per cent) from the previous fi nancial year. Figure 2 demonstrates the change in 

percentage over time.
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Figure 2 Australians with private health insurance general treatment cover,
June 1989 to June 2009

General treatment coverage (insured persons as percentage of population)
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Source:  Australian Government, PHIAC.

2.2 Health insurance market

Private health insurance is provided by health insurers registered under the Private Health Insurance 

Act. Health insurers are regulated by the Australian Government.

At 30 June 2009, there were 37 registered health insurers, all of which conducted health insurance 

business.

Nine registered health insurers operated on a for-profi t basis in the reporting period. Medibank Private 

Ltd became the 10th for-profi t insurer on 1 October 2009.

The current regulatory regime for health insurers adopts the principle of ‘community rating’. This means 

that health insurers cannot discriminate against people because of their age, sex or level of health 

risk. Therefore, health insurers must impose the same premium on all members who buy the same 

insurance product. 

A specifi c exception to the community rating of private health insurance is the Lifetime Health Cover 

initiative, which began in July 2000. Under Lifetime Health Cover, health insurers may charge different 

premiums based on the age of each member when they fi rst take out hospital cover with a registered 

health insurer. People who take out hospital cover early in life will be charged lower premiums 

throughout their life, relative to people who take out cover later.

In addition, a ‘risk equalisation pool’ operates to equalise risk within the industry. Health insurers with a 

younger and ‘healthier’ customer base subsidise those with an older or less healthy profi le.

The government also regulates health insurers through conditions imposed on registration. 

These conditions relate to matters such as waiting periods, portability between insurers, categories of 

membership and the types and levels of benefi ts. If the requirements are not met, an insurer can be 

deregistered.
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2.3 Number of insured hospital acute episodes

Figure 3 shows privately insured episodes in both public and private hospitals. In private hospitals, 

privately insured episodes rose slightly over the reporting period. At 30 June 2009, the number of 

privately insured episodes in private hospitals for the year was 2 169 815, an increase of 134 610 

(6.6 per cent) from the previous fi nancial year.

The number of such episodes in public hospitals increased in the last fi nancial year, as it did the 

previous year. At 30 June 2009 the number of episodes in public hospitals was 431 139, an increase of 

27 092 episodes (6.7 per cent) from the previous fi nancial year.

The number of acute episodes in private day facilities in the fi nancial year to 30 June 2009 was 

421 561, an increase of 24 346 (6.1 per cent) from the previous year.

Figure 3 Privately insured hospital episodes (public and private hospitals),2

June 1997 to June 2009 

Private hospital episodes Private day hospital episodesPublic hospital episodes
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2 These fi gures do not include nursing home-type patients.
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2.4 Total hospital benefi ts

Figure 4 shows that there was a net increase over the reporting year in the total hospital benefi ts paid 

by health insurers (including public, private, acute, hospital-substitute, medical, prostheses and nursing 

home-type patients). At 30 June 2009, the total amount of hospital benefi ts paid was $8 197 062 019, 

an increase of $777 499 445 (10.5 per cent) from the previous fi nancial year.

Figure 4 Total hospital benefi ts paid, June 1997 to June 2009

Total hospital benefits
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Source:  Australian Government, PHIAC.

2.5 Benefi ts paid for prostheses

Figure 5 shows that the cost of benefi ts paid for prosthetic devices continues to escalate.

At 30 June 2009 the total amount of benefi ts paid for prostheses in the 2008–09 fi nancial year was 

$1 168 770 721, an increase of $129 550 377 (12.5 per cent) from the previous fi nancial year.

In its submission, the Medical Technology Association of Australia noted that PHIAC’s fi gures on 

prostheses expenditure for the March 2009 quarter3 indicate growth in expenditure of 16.3 per cent. 

The MTAA’s calculations indicate that:

… growth in listed minimum benefi ts on the Prostheses List from July 2008 to July 2009 was 

2.15% (1.8% adjusted for CPI). PHIAC data indicate that growth in expenditure is largely driven by 

increased utilisation, up by 17% for the 12 months to March 2009.

The MTAA considers industry stakeholders should be aware that increases in benefi ts paid for 

prosthetics are largely determined by the number of items used per annum, rather than costs per 

prosthetic item per se.

3 PHIAC’s March 2009 quarter data were the most recent fi gures available to submitters.
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Figure 5 Benefi ts paid for prostheses, June 1997 to June 2009

Number of prosthetics Prosthetics benefits
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Source:  Australian Government, PHIAC.

2.6 Benefi ts paid for in-hospital medical services

Figure 6 shows that the cost of benefi ts paid for in-hospital medical services continues to escalate.

At 30 June 2009 the total amount of benefi ts paid in-hospital medical services in the fi nancial year was 

$1 298 113 635. This is an increase of $114 880 522 (9.7 per cent) from the previous fi nancial year.

Figure 6 Benefi ts paid for in-hospital medical services, June 2001 to June 2009
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3 Complaints

There are several organisations consumers may contact if they have complaints or inquiries about 

health-related issues, the ACCC being one and health complaints offi ces in each state and territory 

jurisdiction being others. Consumers with complaints or inquiries about private health insurance (or 

health insurers, medical practitioners or hospitals) may also approach the Private Health Insurance 

Ombudsman (PHIO). 

3.1 Complaints to the Private Health Insurance 
Ombudsman 

In its submission, the PHIO stated:

There has been a gradual reduction in overall complaints in recent years, even though health 

insurance membership over the same period has increased. While a number of factors have 

contributed to this, it does appear that insurers’ internal complaint handling processes and the 

information and advice to members have improved and it is likely that the introduction of the Code 

[Private Health Insurance Code of Conduct] has been a factor in this improvement. 

The PHIO’s submission included data on complaints it received for the 2008–09 reporting period 

relating to a number of specifi c issues, including:

• Thirty-fi ve complaints about hospital contracting compared with 13 in the previous year. 

These complaints related to elements of the relationship between insurers and hospitals 

(e.g. contract cessation between an insurer and the complainant’s intended hospital, out-of-pocket 

costs and dissatisfaction because an insurer did not have a contract with a particular hospital).

• Eighty-eight complaints about portability, a decline from 115 in the previous year. The PHIO regards 

this as largely the result of the introduction of Division 78 of the Private Health Insurance Act, which 

provides for insurer member transfer without the imposition of benefi t period limitations. 

• A small increase in complaints regarding informed fi nancial consent from 76 to 84. The PHIO noted 

that not all these complaints were about lack of IFC; some were about the existence of a gap, even 

where IFC was provided.

• An increase in complaints relating to ‘level of cover’, from 156 to 262. These complaints came from 

consumers who found that they were not covered to the extent that they thought they were, usually 

because of exclusions, restrictions or limitations on their policy. 

3.2 Complaints to the ACCC

The ACCC considers all complaints it receives in the context of the Trade Practices Act. Complaints 

received about the health care sector during the reporting period are shown in table 1. Data was 

extracted from the ACCC’s national database using current Australian and New Zealand standard 

industrial classifi cation codes developed by the Australian Bureau of Statistics and the New Zealand 

Department of Statistics.
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Table 1 Health-related complaints and inquiries received by the ACCC,
1 July 2008 to 30 June 2009

Item Part IV Part IVA/B Part V Other TOTAL

Specialist medical services 6 1 117 49 173

Health insurance 12 2 59 33 106

Optometry and optical 

dispensing

4 1 44 52 101

General practice medical 

services

16 – 35 18 69

Other health care services 

(not elsewhere classifi ed)

4 2 37 15 58

Hospitals 17 – 11 10 38

Dental Services 5 1 23 24 53

Nursing homes 2 2 22 9 35

Pathology and diagnostic 

imaging services

5 1 8 12 26

Physiotherapy services 1 – 5 1 7

Chiropractic and osteopathic 

services

1 – 4 1 6

Ambulance services 1 – 2 2 5

TOTAL 74 10 367 226 677

From 1 July 2008 to 30 June 2009, the ACCC received 677 contacts (inquiries and complaints) 

regarding the health care sector. While not necessarily constituting breaches of the Act, the main focus 

of those contacts included:

• representations made to consumers by specialist medical providers regarding the full cost, likely 

rebates and/or cancellation policies associated with particular services or treatments

• representations made to consumers by specialist medical providers regarding the effectiveness of 

specifi c treatments

• disputes between consumers and their private health insurer, including increases in health insurance 

premiums

• concerns about the full cost of optometry and optical dispensing services.

3.2.1 Outcome of concerns

Of the 677 contacts recorded by the ACCC during the reporting period, the majority (662) did not 

progress beyond an initial telephone call or email to the ACCC’s Infocentre because they were:

• requests for information or specifi c publications

• inquiries regarding the legitimacy of a trader, offer or product

• outside the ACCC’s jurisdiction and more appropriately dealt with by another agency such as the 

PHIO, a state or territory offi ce of fair trading or the Health Care Complaints Commissioner
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• within the jurisdiction of the ACCC but did not constitute a breach of the Trade Practices Act, or 

were considered to be more appropriately addressed by a state or territory offi ce of fair trading.

Fourteen matters progressed to an initial investigation stage.4 Of these:

• three were resolved via administrative resolution

• four required no formal action by the ACCC

• fi ve progressed to an ‘in-depth investigation’—of these, two are still active; two were resolved by 

administrative resolution; and one was resolved by an enforceable undertaking.

The remaining two matters commenced in June 2009 and were still active initial investigations at the 

time of writing.

3.2.2 Private health insurance

During the reporting period, 15.7 per cent of the complaints and inquiries received by the ACCC 

about the health sector related to private health insurers. This is comparable to the previous fi nancial 

year, where contacts for private health insurers accounted for 15.3 per cent. In addition, the ACCC’s 

contacts on health-related matters in the reporting period fell as a proportion of total contacts 

relative to the previous period—677 out of 128 398 (0.53 per cent) compared to 627 out of 97 675 

(0.64 per cent).

Complaints to the ACCC about private health insurance primarily related to contractual disputes over 

the terms, conditions and cost of insurance and miscellaneous inquiries that did not constitute a breach 

of the Trade Practices Act. 

4 An initial investigation is the fi rst stage of a detailed assessment to determine whether a complaint is a breach of the Trade 

Practices Act. The key decision to be made during the initial investigation is whether the matter should be escalated to 

an in-depth investigation. This involves determining what material is needed to make that decision and then collecting the 

necessary material.
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4 Private health insurance and consumer 
information

This chapter deals with the provision of information to consumers about their health insurance policy or 

prospective health insurance policy. 

4.1 Informed fi nancial consent

Informed fi nancial consent (IFC) is defi ned in the explanatory memorandum of the Private Health 

Insurance Bill 2006 as:

… the consent to treatment obtained by a medical practitioner from a patient, prior to that treatment 

whenever possible, where the practitioner has suffi ciently explained his or her fees to the patient to 

enable the patient to make a fully informed decision about costs. Medical specialists who participate 

in health funds’ gap cover arrangements are required to provide informed fi nancial consent prior to 

treatment where possible.

IFC does not refer to broader information regarding the member’s decisions about what policy to 

purchase, their treatment or their choice of health service provider.

All submissions supported the provision of comprehensive information to health insurer members and 

potential members. 

In the ACCC’s view:

• consumers have a right to seek and obtain information regarding costs—where possible—in 

advance of the services being provided 

• health care providers and health insurers have a duty to provide consumers with information about 

the total cost of health services and the amount that they will be able to claim back from their 

insurer. 

Health insurers should provide clear, straightforward information about health insurance products, 

particularly where restrictions and exclusions apply. This information can help consumers understand 

their coverage and reduce disputes between members and insurers. 

Health care providers should give consumers full information about the likely costs of procedures 

or treatments they are expected to undergo, including the costs of third parties involved in the 

procedure (e.g. anaesthetists in the case of surgical procedures). In regard to health insurance benefi ts 

(or rebates), providers cannot be expected to know the relevant benefi ts available from all health 

insurers but should be able to advise which insurers they have arrangements with and the usual 

benefi ts they pay for the procedures being considered. This, plus full information about costs, should 

equip consumers with suffi cient information to make informed decisions. 
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The Private Health Insurance Branch of the Department of Health and Ageing (DHA) noted 

its continuing work with a range of stakeholders to promote IFC in advance of treatment for 

private patients:

The Branch continued to work with the Australian Medical Association to increase the incidence of 

IFC obtained by medical specialists with limited patient contact. The outcomes of this work included 

an online IFC training package for anaesthetists, an IFC Toolbox (in hard copy and on CD-ROM) for 

the Australian Association of Practice Managers, and the establishment of an Australian Diagnostic 

Imaging Association IFC website.

The PHIO reported a small increase in complaints about medical gap issues in 2008–09, with 

84 complaints received, up from 76 the previous year. The PHIO noted that not all these complaints 

were about lack of IFC—some related to whether gap payments existed at all, even where IFC 

was provided. 

The PHIO noted that it also investigates instances where hospitals have not provided IFC relating to 

their charges: 

In the main, most private hospitals now have good procedures in place for conducting health fund 

membership eligibility checking and providing IFC to members about any out of pocket costs they 

may incur for their admission. 

In instances where these processes have failed for any reason, the PHIO is able to investigate and 

provide a remedy to the member.

The Australian Health Insurance Association (AHIA) expressed its support for the proper provision of 

cost information to patients, but noted the proportion of private patients still reporting unexpected out-

of-pocket costs has remained relatively constant since 2004 at about 20 per cent.

Without IFC on the part of the treating medical practitioner, the health insurer is unable to provide the 

patient with information related to what benefi ts they are eligible for and what out-of-pocket expenses, 

if any, they may experience.

The AHIA considers that the ACCC should be active in this area of concern for consumers.

The Health Insurance Restricted Membership Association of Australia noted its strong and continuing 

advocacy of rigorous IFC. HIRMAA also noted the statement by the Minister for Health and Ageing, the 

Hon. Nicola Roxon MP, at the AHIA’s October 2008 conference:

I fi rmly believe that more could be done to ensure that consumers obtain unambiguous informed 

fi nancial consent from their doctors prior to receiving a service. This is every patient’s right … I know 

your industry has campaigned for better informed fi nancial consent and we would like to work with 

you, as well as hospitals and the medical profession to take the next steps to make this reality. It is 

time to get this right, and provide some certainty for consumers. 

In HIRMAA’s view, more work needs to be done to ensure consumers are protected:

… a rigorous IFC regime will only benefi t consumers when Government and its agencies, insurers, 

hospitals and the medical profession share the same level of commitment. HIRMAA reiterates that 

it will co-operate and assist the Government in current and future endeavours to entrench IFC as a 

standard practice.
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The Australian Dental Association noted the importance of IFC for dental services, stating:

… it is reasonable for dentists to provide information to patients about the cost of dental 

procedures. This is in the public’s interest.

However, the ADA considers that advice about ‘gap’ costs (i.e. costs after receipt of the rebate) is an 

unrealistic expectation of dentists:

Given the combination of the large number of dental procedures, the many health funds and the 

numerous different business rules of each health fund, it is not possible for dentists to know the gap 

for each dental procedure for each health fund. The primary relationship of the dentist in provision 

of services is that with the patient. The patient’s relationship with a fund is a matter outside that 

relationship and should not concern the dentist. Therefore the ADA believes it is the responsibility of 

the patient to make inquiries to their health fund to determine the gap for the dental procedure they 

are considering having.

The ADA also noted that:

Responsibility for provision of IFC of arrangements between insurer and patient must be provided 

by the insurer alone. It is completely outside the scope of the practitioner’s sphere of practice.

In the view of the ADA, health insurers should provide information to their members so they clearly 

understanding what dental procedures are covered (or not) by their policies. The ADA considers the 

large number of products on offer (30 000 across 38 health insurers5) is:

… impossible for the general public to digest and is surely a recipe for consumer and health 

industry confusion. In light of this clear, simple, easy to understand and publicly available [health 

insurer] business rules are essential.

In the experience of the ADA, the issue of IFC can at times cause problems for the dentist’s relationship 

with patients:

Continuity of treatment is often vital in the proper care and treatment of patients. Bonds and 

confi dences are developed over time between patient and practitioner that are invaluable. This is 

even more so in dentistry where often phobias or dislike of treatment can be a relatively common 

occurrence. There is now evidence available that some health funds are using the opportunity of 

discussing written estimates of costs of treatments with their members to deliberately attempt to 

redirect patients to the Funds’ contracted dentists. This behaviour by health funds is not in the 

patient’s interest and is unfair to the practitioner.

The ADA also noted its concern that health insurance rebates have generally not kept pace with either 

premiums or increases in the health CPI over the last 15 years.

The Consumer Health Forum (CHF) noted that consumer consultation for its Implementing private 

health reforms: consumers have a say project indicated that:

… the current informed fi nancial consent (IFC) arrangements by health providers fall well short 

of what is required to allow consumers to make informed decisions about their health care. This 

issue has been raised in previous submissions to the ACCC, but remains of concern to many 

health consumers. 

5 PHIAC, Operations of the private health insurers annual report 2007–08.
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The CHF also considers that the issues it has previously raised in submissions to this reporting process 

continue to be of concern to health consumers and that the points cited in the most recent ACCC 

report remain current, in particular that:

… consumers are confused about the interplay and relationships between private and public health 

systems and how they can optimise their use of these systems. CHF again recommends that 

resources to assist consumers to make informed decisions about their health care should be better 

promoted and distributed by governments, health care providers and other stakeholders. CHF also 

reiterates the comments made in its 2008 submission that consumers want to have access to tools 

that assist them to navigate the health system and coordinate their care.

and

… there is a need for health funds to provide their members with information that allows them to 

assess the performance of their fund and its competitiveness with other funds. CHF acknowledges 

that their identifi cation of this issue was included in the ACCC’s tenth report, but considers that 

it is worth reiterating as there has been little change in the level of information provision and 

communication between health funds and their membership.

Health insurer HBF stated its strong support for patients receiving all necessary information before 

medical treatment to enable them to give IFC, noting the exception of emergency treatment cases 

where this is not possible. 

HBF’s feedback from members indicated dissatisfaction with the level of information provided upon 

hospital admission, particularly by public hospitals. HBF surveys its members treated as private patients 

in public hospitals to measure the extent of the issue. The surveys ask members what information they 

received about out-of-pocket expenses and choices of doctor and accommodation. HBF also asks 

members why they elected private treatment and noted members frequently respond that they did not 

elect to be treated as a private patient:

A frequent response from our members is that they had not chosen to be treated as a private 

patient. This indicates that even though signed election forms may have been obtained, the 

member’s choices are not being explained or the member may simply believe it is just another form 

required for admission.

Of the members who did elect to be treated privately, many reported feeling obliged to do so since 

they were told that the hospital needed the money or since they had private cover, they should 

use it.

The results of our surveys clearly indicate that members are not being informed of all relevant 

information and the consequence of their election choice. HBF believes this issue needs to be 

addressed with strengthened requirements for provision of information during the election process 

being included in the National Healthcare Agreement.
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HBF considers that unexpected out-of-pocket costs are a major cause of discontent with private health 

insurance, but that these are often out of the control of health insurers. In HBF’s view, this discontent 

can arise because its members did not contact HBF before treatment or admission. HBF noted 

that this can happen despite ensuring its printed material informs members about potential costs of 

treatment and providing written confi rmation of out of pocket expenses when members contact them:

[HBF believes] it is in the interests of members for the lead clinician involved in a medical procedure 

to inform each patient of an approximation of all the costs they will face during the procedure. 

Hence the lead clinician (often the surgeon) would provide information about not only his/her costs 

but also those of the anaesthetist, pathologist, and any other practitioners involved in a procedure. 

Where this is not possible, they should as a minimum provide the names of the other providers to 

enable the member to confi rm directly with them any out of pocket expenses they can expect.

HBF considers that IFC is now obtained in most cases, but when it is not, members can experience a 

serious fi nancial cost. As a result, HBF supports making health service providers obtain IFC before a 

medical procedure begins a legislated requirement.

The MTAA submission referred to the Doyle report (a review of prostheses list arrangements), released 

on 15 October 2007. The MTAA noted that the Doyle report described the implementation of some 

endorsed changes to the arrangements as unsatisfactory. The MTAA considers this is because:

… several factors however of most consequence to consumers is the growing proportion of 

product listings with gaps which may require patient co-payments. During the reporting period [July 

2008 to June 2009] this has risen from 11.3% to 18.5%. The progression is starker when noting 

that in November 2005, the fi rst List had 1.2% gaps and the most recent August 2009 Prostheses 

List has 22.6% gaps, i.e. 2,112 of 9,347 products. The smallest gap is $1 while the largest gap 

is $7,125 with almost half being $200 or greater. The situation for consumers is exacerbated by 

the approach taken by a number of hospitals which exclude gapped items from their hospital 

inventories, reducing clinical choice for patients who should be permitted the option of co-payments 

for prostheses. MTAA is also aware that many surgeons dislike using products involving patients 

co-payments with the accompanying requirement to conduct informed fi nancial consent. This trend 

limits clinical choice to the detriment of patients and their surgeons.

The Australian Physiotherapy Association believes that IFC is a vital part of health services, as well 

as an important part of all commercial transactions. The APA noted that the cost of physiotherapy to 

consumers is heavily dependent on health insurance rebates—its research indicates that 49 per cent of 

physiotherapy patients claim on private health insurance. 

The APA considers this an area of concern for physiotherapists because several variables can impact 

on consumers’ out-of-pocket expenses:

[Health insurers] operate a sliding scale of rebates, providing a higher rebate for a specifi ed number 

of visits (eg 10 visits) with a reduced benefi t for the next number of visits (eg fi ve visits) before the 

benefi t reaches the annual capped amount and is cut off entirely. When viewed in combination 

with other variables such as type of cover, the actual fee for service and contractual arrangements 

between the provider and insurer, the consumer is left with a complex set of variations to their out of 

pocket expenses each time they visit a health practitioner.
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The APA considers that health insurers should be obliged to provide clear information about benefi ts 

applicable for each general health service in their general treatment products:

This should include the number of sessions for which a particular rebate applies as well as the 

rebate amount and total annual limit. This would be valuable to both consumers and practitioners, 

providing clear and timely information on the likely out of pocket expenses for a course of 

physiotherapy.

4.2 Quality of advice code

The Private Health Insurance Code of Conduct is a voluntary agreement among insurers, overseen 

by the health insurance industry with the support of the PHIO. The code’s stated aim is to improve 

the performance of health insurers in areas of staff training, consumer documentation, complaint 

management and privacy in their dealings with consumers. The code seeks to achieve this by setting 

minimum standards for health insurers who are signatories to the code. At present, responsibility for 

implementing and administering the code lies with the health insurance industry associations, the AHIA 

and HIRMAA.

The ACCC supports the principles of the code and continues to encourage the PHIO, health insurers 

and health care providers to engage in discussion about and coordination of the code, particularly 

regarding the potential involvement of all parties affected by the code’s operation.

The code is administered by a compliance committee, which also is responsible for maintaining the 

code’s integrity. The compliance committee oversees annual self-audits by health insurers, investigates 

complaints of breaches of the code and conducts regular audits of insurer activities in areas covered 

by the code. The compliance committee includes members from the AHIA and HIRMAA, along with 

independent representation. The AHIA notes:

The Private Health Insurance Code of Conduct has now been in operation for 4 years. During 

this time the Code Compliance Committee has assessed and accredited 33 health funds for 

compliance with the requirements of the Code.

These funds represent 99.37 per cent of total hospital treatment policies. This is an outstanding 

achievement and demonstrates the willingness of health funds to participate in a model of industry 

best practice to improve their internal systems to best serve their members.

HIRMAA considers that the code is ‘an excellent framework which offers funds greater integrity in 

their processes, including training regimes for staff.’ HIRMAA remains a strong advocate for the code, 

signifi ed by its executive director being its current representative on the code compliance committee. 

HIRMAA noted that relatively few insurers are not yet signatories to the code, but considers full 

coverage should still be the industry’s objective.

HBF noted that it is a signatory to the code and that it supports the code’s intent of ensuring code 

members provide clear information and transparency in their dealings with their customers.

The PHIO noted that the code:

… introduced standards for health insurers as well as agents, brokers and other intermediaries 

acting on their behalf, in relation to the provision of advice about private health insurance to 

consumers. 

The PHIO would like to see all insurers become signatories. It also stated that the overall level of 

complaints it has received in recent years has gradually reduced—despite the increase in health 



 19Report on anti-competitive practices in private health insurance

insurance membership over the same period. In the PHIO’s view, the code is a factor in the 

improvement of insurers’ internal complaint-handling processes, along with the improvement in 

information and advice provided to members. The code is currently being reviewed and the PHIO has 

expressed hope that will result in a strengthening of the code’s provisions.

The CHF supports the principles of the code, but is concerned by lack of transparency in the 

monitoring of code compliance: 

There is little public information available on the operations of the Code of Conduct Compliance 

Committee or its membership. CHF remains concerned about a lack of consumer representation 

on the Code of Conduct Compliance Committee. Given that the Private Health Insurance Code of 

Conduct logo is used by complying funds to reassure and attract customers, CHF considers that 

ongoing monitoring and public reporting of compliance with the Code are essential.

The APA does not consider the code has had a signifi cant impact on health service providers and 

health insurers.

4.3 Other consumer information developments

4.3.1 Standard information statements

The DHA noted that:

… the Private Health Insurance Act 2007 and the Private Health Insurance (Complying Product) 

Rules require insurers to produce a Standard Information Statement (SIS) for each of their policies. 

These statements contain key information in a standard format to allow consumers to compare 

products and make informed choices about their private health insurance cover.

The department’s Private Health Insurance Branch also noted that standard information statements 

(SIS) are available at www.privatehealth.gov.au, a website managed by the PHIO. 

HBF stated its support for the intent of SIS, but noted that the SIS has confused some members when 

provided in mail-outs. Issues raised by HBF’s members include:

[members’] own personal circumstances not being considered. For example, the maximum 

entitlements listed on the SIS are those for new members whereas members who have held cover 

for some years often receive higher maximum entitlements. 

and

… the SIS does not address every service covered under a member’s product.

HBF considers that:

[w]hile SIS may be a useful comparison tool for consumers new to private health insurance looking 

to compare products, they have created confusion for many existing and longer-term members due 

to their general content.
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4.3.2 Other consumer information issues

The DHA has recently been involved in a number of consumer information initiatives, including:

• Participating in a consumer website reference group, together with PHIO staff and private health 

insurance industry representatives, meeting on a regular basis to discuss the information available, 

penetration and effectiveness of the website.

• Working with Medicare Australia on the issue of Lifetime Health Cover to conduct mail-outs to 

people who are about to be affected by LHC, to ensure that these people can make informed 

decisions about taking out health insurance to avoid incurring a LHC loading. In 2008–09 the 

LHC brochure was translated into 19 community languages and mail-outs were sent to more than 

70 000 new migrants and 180 000 uninsured people approaching the age of 31.

• Translating the Private patients’ hospital charter, which informs people of their rights and 

responsibilities as a private patient receiving hospital treatment in Australia, into large print, braille, 

MP3 audio, and audio CD formats. This information is available from the DHA for distribution to 

people with a print disability. 

The DHA also noted that from 1 July 2009 private health insurers will provide cost data to the 

government on the 21 most commonly accessed dental services. Insurers will begin to provide this 

data in January 2010, and it will be made available to the public through an appropriate website 

(e.g. www.privatehealth.gov.au) the same year.
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5 Health insurer and health service 
provider contracting

This chapter examines issues that potentially may arise from the relationship between health insurers 

and hospitals (private and public). In particular, it examines conduct that may raise concern under the 

competition provisions of the Trade Practices Act.

5.1 Background

When a health service provider enters into a contractual arrangement with a health insurer6, the insurer 

can guarantee its members reduced out-of-pocket costs for specifi ed procedures or services. In the 

case of hospital arrangements, out-of-pocket costs can be reduced to zero—in which case these 

members’ insurance policies are referred to as ‘known gap’ or ‘no gap’ policies.

5.2 Health insurer and health service provider 
contracting

Substantive comments provided in submissions related primarily to: 

• preferred provider schemes (including no gap or known gap arrangements)

• second tier benefi t arrangements.

Submissions differed in their views of the contracting environment—not about its competitive nature, 

but about the effects of that competition and market structures on contract arrangements. Ancillary 

health care associations were concerned about restrictions and requirements that could be placed on 

their members by health insurers when contracting for preferred provider arrangements.

Health insurers generally regarded the second tier benefi t arrangement as detrimental to their 

bargaining position, generally arguing that it can provide an attractive fall-back position for some health 

service providers and can therefore keep costs higher than they would otherwise be. Health insurers 

consider this affects their costs and, therefore, the level of health insurance premiums. 

The AHIA noted that the contractual environment between health insurers and health service providers 

is highly competitive, because insurers contract individually with service providers. The AHIA stated that 

the second tier default benefi ts arrangement concerns purchasers of hospital services (health insurers 

and their members) because some hospitals do not have contractual arrangements with insurers:

• The criteria for obtaining second tier default benefi ts may be lower than that which a hospital 

must undergo to receive contractual benefi ts from a health fund. The AHIA believes that the 

second tier default benefi ts should be removed, and funds be allowed to contract with safe and 

quality driven organisations which will continue to improve treatment outcomes for consumers. 

Under the current arrangements health funds must continue to pay benefi ts to hospitals for 

services which may not be in the best interests of health fund members.

6 These contractual arrangements are generally referred to as hospital purchaser provider agreements (when with hospitals) 

and as preferred provider schemes (when with ancillary health service providers).
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• The second tier arrangements are not in the interest of industry competition, nor in the interests 

of achieving the best health outcome for the consumer. Our 2008 submission to the ACCC 

recommended that the minimum benchmarks to achieve second tier benefi ts should be lifted to 

improve safety and quality of hospital services.

The AHIA considers that the ACCC:

… should be demanding that quality and safety requirements to achieve second tier status be 

markedly improved, or second tier benefi ts be removed altogether to allow health funds to contract 

only with hospitals that offer quality services within a safe environment.

HBF believes that second tier benefi t arrangements should be removed because they can provide 

hospitals with an ‘underwriting mechanism’ that is not responsive to supply and demand:

Regardless of whether a health fund believes that a new facility is required to service the needs of 

its members, the fund has no option but to pay second tier default benefi ts to accredited facilities.

In addition, the second tier default system creates perverse incentives for funds (like HBF) who 

believe that providers should be rewarded for improved clinical outcomes. If a health fund agrees to 

increase fees and benefi ts at a high-performing facility in recognition of its improved outcomes, this 

increase directly results in the calculation of a higher second tier benefi t for all hospitals. In effect, 

poorer-performing hospitals receive increased benefi ts from the improved outcomes of one. 

The ADA was concerned that some health insurers could interfere with, or infl uence, their members’ 

choice of dental care provider in a number of ways:

Health insurers have advised members seek treatment from dental practitioners who are the 

insurer’s ‘preferred providers’, at times giving incorrect reasons why a particular practitioner is not 

a preferred provider. This can include creating a misleading perception that not being a preferred 

provider means practitioners have inadequate qualifi cations or provide substandard levels of care. 

Some health insurers’ business rules relating to rebates payable can result in patients sometimes 

not opting for a course of treatment that is best suited to them, e.g. some insurers’ use of a 

‘reasonable utilisation level’ which can constrain the way in which treatment is provided, as they can 

be based on economic parameters and not clinical evidence. 

The ADA was also concerned that some insurers could take unilateral action against some dentists: 

derecognition, where patients would not be eligible for benefi ts for services provided by those 

dentists, and automatic recognised provider status. 

In the ADA’s view derecognition of dentists could potentially damage patient perception of the affected 

dentists, while the granting of recognised provider status to dentists, despite no previous contractual 

relationship, may affect competition and patients’ choice of dental service provider.

The ADA also considers that the provision of higher rebates to patients treated by an insurer’s preferred 

provider is discriminatory to some consumers:

As all members of a fund will pay identical premiums, eligibility for rebates should also be 

identical. To increase a rebate available to one member who chooses to use a preferred provider 

discriminates fi nancially against the member who chooses to maintain a dentist / patient relationship 

that may have existed for years. To place fi nancial incentives to break down that trust is contra-

indicated to the provision of quality dental care. Such discriminatory conduct should be declared 

illegal as against the interest of the member. 

The ACCC has been dealing directly with the ADA on a number of these issues.
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The APA expressed concern about preferred provider schemes (PPSs) operated by health insurers, 

which, in its view, can inhibit the entry of physiotherapists into the market and limit choice for 

consumers. The APA claims that health insurers have recommended members attend a preferred 

provider, regardless of clinical need, for expert or specialist treatment. Particular areas of concern are:

• a PPS not recognising areas of expertise and clinical specialty, treating physiotherapy as though it 

were a generic health service

• PPS pricing structures limiting access to and by physiotherapists who improve their qualifi cations 

and, at a cost, become expert in a particular clinical fi eld because they may be unable to provide 

treatment at the PPS’s maximum price

• health insurers using a PPS to infl uence providers to reduce their services. 

The APA stated that some insurers have pressured providers to reduce their average number of 

services per client within a specifi ed time frame (usually three months), using the threat of removal from 

the PPS.

The APA strongly objects to such tactics to reduce service. In the most recent case, the average 

number of services was quoted as 4.3—an extremely low fi gure for physiotherapy practice in all 

but the most straightforward cases. Physiotherapists see this as an attempt to intimidate them into 

lowering service levels. It is the APA’s belief that the ultimate choice to continue treatment should be 

made by properly informed consumers, not insurance agents. 

The APA considers health insurers’ PPSs that give higher rebates to consumers who visit preferred 

providers can disadvantage consumers who need expert or specialist treatment, do not have 

a local preferred provider or have an established therapeutic relationship with a non-contracted 

physiotherapist. 

The APA also considers the way in which health insurers advise their members of the removal of a 

practitioner from a PPS can be misleading or distressing to the insurer’s members:

[H]ealth funds have written to the clients of these practitioners, stating that the provider has been 

‘de-listed’ from the preferred provider scheme. Physiotherapists felt that these letters had been 

poorly worded, and likely to result in the impression that the physiotherapists had been disciplined 

in some way or had been de-registered by the physiotherapists’ registration board in their 

jurisdiction. Consumers have also been provided with a list of preferred providers, inferring that 

they were no longer able to see their chosen physiotherapists. The APA feels that this conduct is 

inappropriate, misleading and in breach of the Trade Practices Act. 

The ‘take it or leave it’ nature of most insurers’ PPS usually has no facility for negotiation. 

The ACCC has been dealing directly with the APA on a number of these issues.

Internal research by the APA indicates that 43 per cent of physiotherapy private practitioners in Australia 

participate in one or more PPSs, although the proportion varies signifi cantly on a state-by-state basis. 
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The APA noted an instance of a physiotherapy practice being removed from a PPS outside the terms of 

its contract:

While it seems that this would have been a straightforward situation to rectify, it was further 

complicated by the actions of the fund. The health fund wrote to all of its members who had 

attended the practice, informing them that the practice was no longer a preferred provider. In this 

instance, many of the clients interpreted this letter as notifi cation that they would no long receive 

any rebate for visiting the practice, and that they must changed physiotherapy providers. The APA 

believes that the behaviour of the fund was not only misleading, but also detrimental to both the 

consumers and the practitioners involved. 

The APA is also concerned that some health insurers are starting to restrict the number of 

physiotherapists on their PPSs in South Australia. APA members attempting to join a PPS have been 

put on an indefi nite waiting list or told that they must be ‘invited’ to join a scheme. These restrictions 

may limit the entry of physiotherapists into the South Australian market and inhibit consumer choice of 

provider.

The CHF submission argued for transparency in contractual arrangements between health insurers and 

service providers ‘to allow for healthy competition and suffi cient fl exibility to ensure the best outcomes 

for health consumers’. The CHF noted that in its Implementing private health reforms: consumers 

have a say 2007–08 report, it found that some long-term members were no longer covered for certain 

services because of unilateral changes to their policies over time. The CHF stated that consumers want 

a ‘no detriment’ principle so that changes to health insurance products by insurers do not disadvantage 

current members.

The PHIO noted its mediation role in contractual arrangement disputes between health insurers and 

health service providers. In particular, under the Private Health Insurance Act, the PHIO can compel an 

insurer and service provider to attend mediation to resolve disputes about contractual arrangements. 

The PHIO has arrangements to acquire professional mediation services as required and has produced 

guidelines, in consultation with industry, for use of the mediation power. It also has protocols and 

guidelines for hospitals and insurers to assist in arrangements during contract cessation.

The PHIO noted that a number of contractual disputes raised concerns about information 

communicated to consumers by the disputing parties. 
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5.3 Portability

Division 78 of the Private Health Insurance Act was amended in 2005 to set out the portability 

requirements for complying health insurance policies. The PHIO noted in its submission to the ACCC’s 

tenth report into anti-competitive and other practices by health insurers and providers that:

[Division 78] provides for consumers to transfer between insurers without the imposition of benefi t 

limitation periods ... The introduction of this requirement has seen a decline in complaints to the 

PHIO about portability issues. 

The PHIO noted that since these changes were introduced, complaints to the PHIO about portability 

issues have declined. In the 2008–09 reporting period, the PHIO received 88 portability complaints, 

down from 115 in the previous period. According to the PHIO:

Current complaints about this issue tend to be related to administrative problems such as members 

having diffi culty in obtaining clearance (transfer) certifi cates.

The AHIA stated the industry’s support for portability, noting the development of a common transfer 

certifi cate to facilitate movement by policy holders between insurers. This certifi cate is currently under 

review to incorporate the legislative changes to the LHC 10-year rule.

The AHIA also restated its previously expressed view that:

[It] does not support a situation where a policy holder transferring between funds is able to access 

the identical hospital contracting arrangements for which they were eligible with their previous 

fund, unless the fund holds the same contracting arrangements. The industry considers that this 

transfer arrangement would be unfair on the membership base of the fund to which the person has 

transferred, and potentially not in the interests of the transferring member.

The CHF noted that it still has concerns with portability issues raised in earlier submissions. Consumer 

information about waiting periods when transferring between insurers may be unclear—in particular, 

information about the legislative requirement that a new health insurer can impose waiting periods only 

for new or higher levels of benefi ts.
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6 ACCC activities

This chapter summarises public statements made by the ACCC in the 2008–09 fi nancial year that 

related to health insurers and suppliers of health services and products.

6.1 Enforcement action

Baxter Healthcare Pty Ltd

On 1 November 2002 the ACCC instituted proceedings in the Federal Court of Australia against Baxter 

Healthcare Pty Ltd, alleging that it had misused its market power and engaged in exclusive dealing in 

the supply of medical products to certain Australian state and territory health purchasing authorities.

In August 2008 the Full Federal Court issued orders declaring that Baxter had breached ss. 46 and 47 

of the Trade Practices Act when it entered into long-term contracts with state purchasing authorities, 

fi nding that:

• Baxter had taken advantage of its market power in sterile fl uids to structure the terms on which it 

offered to enter into contracts for the supply of these products to purchasing authorities in New 

South Wales, Queensland, South Australia and Western Australia. The court found that Baxter’s 

purpose in leveraging its market power in sterile fl uids was to deter or prevent competitors from 

being competitive in the supply of peritoneal dialysis products in contravention of s. 46 of the Act.

• The bundling of all sterile fl uids and peritoneal dialysis products into long-term exclusive contracts 

with purchasing authorities in New South Wales, Queensland, South Australia and Western 

Australia had been engaged in for the purpose and with the effect or likely effect of substantially 

lessening competition in the peritoneal dialysis products market in contravention of s. 47 of the Act.

The Full Federal Court remitted the matter to a single judge of the Federal Court to consider the 

imposition of penalties and other relief.

Allergy Pathway Pty Ltd (formerly Advanced Allergy Elimination Pty Ltd)

In August 2009 the Federal Court declared that Allergy Pathway Pty Ltd had misled consumers about 

the effi cacy of its treatments, following proceedings instituted by the ACCC in May 2009.

The court made orders by consent and declared that the company had engaged in false, misleading 

and deceptive conduct by misrepresenting that:

• it could test for and identify an allergen for a person and/or a substance to which a person is allergic

• it could cure or eliminate virtually all allergies or allergic reactions

• it could successfully treat a person’s allergies or allergic reactions

• its treatment was safe and/or low risk, and after treatment it was safe for a person to have contact 

with the substance or allergen to which the person had an adverse reaction.

The court declared that the company’s director, Mr Paul Keir, was knowingly concerned in or a party to 

the company’s contraventions. The company and Mr Keir gave undertakings to the court not to engage 

in similar conduct for three years.
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The company was also ordered to send letters to current and former customers detailing the 

contravening conduct and the outcome of the ACCC’s action as well as publishing corrective 

advertising notices in newspapers, in its clinics and on its website (www.aaeclinics.com.au). 

Internet health cure scam

In August 2009 the ACCC obtained fi nal orders by consent after the Washington State Attorney-

General’s Department in the United States of America alerted the ACCC to an internet medical eBook 

scam. In addition the court made injunctions against the website operators, preventing them from 

making these or similar representations in the future and paying the ACCC’s costs.

Leanne Rita Vassallo and Aaron David Smith of Cecil Hills, New South Wales operated websites 

selling eBooks containing claimed cures for a wide range of health conditions, including acne, asthma, 

multiple sclerosis, fi bromyalgia, menopause and prostate cancer. 

The websites followed similar formats, with each being dedicated to a particular medical condition. 

They featured a person who had supposedly suffered from the condition and had purportedly 

discovered an effective home remedy. Across a number of different websites, the photograph of the 

author was the same, but with different names. The websites also contained testimonials from happy 

users of the eBooks. The testimonials were from the same people across numerous different websites. 

The ACCC’s expert evidence was that the treatments would not have any therapeutic benefi ts for, or 

medical effi cacy in, the treatment of the health conditions.

The ACCC carried out its investigation with the Washington State Attorney-General’s Department, 

which has fi led its own proceedings against Ms Vassallo and Mr Smith.

6.2 Merger reviews 

Metcash Trading Limited—proposed acquisition of Symbion Pharmacy Services Pty Limited; and 

proposed joint venture between Metcash Trading Limited and Sigma Pharmaceuticals Limited

Metcash Trading Limited proposed the acquisition of the pharmaceutical wholesaling business of 

Symbion Pharmacy Services Pty Limited and a joint venture in pharmaceutical wholesaling between 

Metcash and Sigma Pharmaceuticals Limited.

In July 2008 the proposal was withdrawn and the ACCC discontinued its review of the proposed 

acquisition and joint venture.

Ramsay Health Care Limited—proposed acquisition of the Coolenberg Clinic day surgery (currently 

closed) at Port Macquarie, New South Wales

In August 2008 the ACCC announced it would not oppose the proposed acquisition of Coolenberg 

Clinic day surgery by Ramsay Health Care Ltd. Ramsay proposed to acquire the land, buildings and 

equipment at 60 Lake Road, Port Macquarie, New South Wales. The property was formerly operated 

as the ‘Coolenberg Clinic’.

A public competition assessment detailing the ACCC’s assessment of the proposed acquisition was 

released on 23 October 2008.
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The Hospitals Contribution Fund of Australia Limited (HCF)—proposed acquisition of Manchester 

Unity Australia Limited

In September 2008 the ACCC announced that it would not oppose the acquisition of Manchester Unity 

Australia Ltd by The Hospitals Contribution Fund of Australia Ltd.

Medibank Private Limited and Australian Health Management Group

In August 2008 the ACCC announced that it would not oppose the acquisition of Australian Health 

Management Group Limited by Medibank Private Limited.

Medibank Private Limited proposed merger with Health Services Australia Group

In February 2009 the ACCC announced that it would not oppose the Commonwealth Government’s 

proposed amalgamation of two government business enterprises—Health Services Australia Group 

and Medibank Private Limited.

Symbion Health Limited—completed acquisition of non-histopathology assets of Nexus Pathology

In June 2009 the ACCC announced that it would not oppose the completed acquisition of non-

histopathology assets of Nexus Pathology by Symbion Health Ltd. The ACCC considered the 

acquisition in the context of the market for community pathology services in Queensland.

6.3 Authorisations and notifi cations

Australian Medical Association (NSW)

On 14 August 2008 the ACCC granted authorisation for the Australian Medical Association (NSW) to 

collectively negotiate the terms of contracts for visiting medical offi cers (VMOs) in the New South Wales 

public hospital system with NSW Health and with public health organisations (including area health 

services).

The ACCC considered the proposed collective arrangement may result in public benefi t in the form of 

enhanced representation of VMOs in dealings with NSW Health and that the features of the New South 

Wales health system limit the potential detriment of the proposed arrangement.

Importantly, negotiations about rates of remuneration can only take place with NSW Health, and state 

legislation signifi cantly constrains the ability of public health organisations to negotiate contracts terms 

that are inconsistent with those centrally determined by NSW Health.

The Australian Dental Association Inc.

In December 2008 the ACCC granted authorisation to a collective bargaining arrangement put forward 

by the Australian Dental Association (ADA) for dentists and dental specialists in shared practices to 

agree on the fees they charge their patients.

The ADA sought authorisation because dentists and specialists operating as separate legal entities may 

be at risk of engaging in price fi xing and exclusionary conduct if they agree on the fees they will charge 

for treatments within the shared practice.

The ACCC considers that allowing dentists and specialists to charge a common fee in circumstances 

where they operate under a common trading name from shared premises and facilities, where they 
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share patient records and where patients are treated by other members of the practice is likely to result 

in a public benefi t.

Shared practices of this type are more likely to have common administrative and operational costs that 

can result in effi ciency savings. Patients can also benefi t from consistent and predictable pricing among 

dentists operating within a shared practice, which can assist with the quality and continuity of care.

The authorisation does not apply to the setting of fees between practices that are not co-located.

Australian Medical Association

In December 2008 the ACCC granted authorisation until 28 February 2014 for a collective bargaining 

arrangement lodged by the Australian Medical Association Limited and AMA organisations in Victoria, 

South Australia, Western Australia, Northern Territory, Queensland and Tasmania.

The AMA sought authorisation to collectively negotiate with relevant state and territory health 

departments the terms of contracts, including fees, for rural general practitioners providing services 

as VMOs in public hospitals and health facilities in rural and remote areas of Australia (except 

New South Wales).

AMA general practitioner members will be able to engage in collective bargaining with health 

departments to establish the terms and conditions of VMO contracts in public hospitals in rural and 

remote areas.

The ACCC considers that state and territory health departments and the AMA would only enter into 

an agreement if it were mutually benefi cial to both state and territory health departments and AMA 

members. The ACCC notes that participation in the collective negotiations is voluntary for both state 

and territory health departments and AMA members.

The ACCC previously granted authorisation to the Rural Doctors Association of Australia for 

similar collective bargaining arrangements and the AMA (NSW) for arrangements that apply in 

New South Wales. 

St Vincent’s Health Australia Limited

In February 2009 the ACCC authorised a network of Catholic health facilities to collectively bargain 

with health insurers, the Repatriation Commission and other suppliers, and to share certain types of 

information in aggregate form (such as data concerning a hospital’s activities, effi ciency and costs) for 

benchmarking purposes.

The arrangements, proposed by St Vincent’s Health Australia Limited (formerly the Sisters of Charity 

Health Services Limited), had previously been authorised by the ACCC until March 2009.

The ACCC considered the proposed collective bargaining arrangements may result in transaction cost 

savings and lead to more effi cient negotiation outcomes as information-sharing arrangements can 

facilitate effi ciency improvements in the operation of a health facility.

However, the ACCC has not authorised the network to decide collectively not to deal with health 

insurers, the Repatriation Commission and other suppliers if collective negotiations fail. 

In its draft determination, the ACCC expressed concern about the potential harm from the proposed 

boycott arrangements to market participants, including health insurers, the Repatriation Commission 

and consumers. The ACCC was particularly concerned that the proposed collective boycott 
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arrangements could potentially disrupt the availability of private hospitals to health fund members and 

result in higher health insurance premiums.

Parties seeking authorisation for collective boycott proposals should be aware that substantial public 

benefi ts are necessary to outweigh the considerable anti-competitive detriment associated with 

boycotts. In this instance, the ACCC was not satisfi ed that the collective boycott arrangements put 

forward by St Vincent’s Health Australia Limited were likely to do so.

Australasian College of Cosmetic Surgery

In June 2009 the ACCC authorised a code of practice developed by the Australasian College of 

Cosmetic Surgery (ACCS), subject to a number of conditions.

The ACCS sought authorisation for its members to adopt and give effect to its code of practice, which 

contains advertising guidelines and guidelines for informed consent as well as processes for dealing 

with complaints under the code of practice.

The ACCC considers that, subject to compliance with the conditions of authorisation imposed by the 

ACCC, the code will produce public benefi ts. For example, the code will help promote the provision of 

accurate and complete information to consumers considering cosmetic procedures, and the ethical 

and professional conduct of college members.

Specifi cally the ACCC imposed conditions requiring that:

• The code’s processes for considering complaints and appeals about the conduct of college 

members be amended to provide for greater external oversight of the processes and greater 

transparency in decision-making. 

• The adoption of strict time frames for implementing the code and informing college members of 

their obligations under the code. This includes the college immediately commencing checks of 

members’ compliance with the code and reporting its fi ndings to the ACCC, and the appointment 

of an independent auditor within six months to monitor continuing compliance.

• Strengthening the code’s processes for independent auditing of, and reporting on, compliance with 

the code by college members. The independent auditor will produce annual reports for the college 

and the ACCC on code compliance. The college will also be required to provide annual reports 

to the ACCC (and make them publicly available), providing details of matters considered by the 

college’s complaints and appeals panels.

For this reason the ACCC decided to authorise the code, subject to these conditions, rather than deny 

authorisation. The code has been authorised for three years.
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Appendix A Senate procedural order no. 17

17: Health—Assessment reports by the Australian Competition and Consumer Commission

There be laid on the table as soon as practicable after the end of each period of 12 months ending on 

or after 30 June 2003, a report by the Australian Competition and Consumer Commission containing 

an assessment of any anti-competitive or other practices by health funds or providers which reduce the 

extent of health cover for consumers and increase their out-of-pocket medical and other expenses.

(Agreed to 25 March 1999, by means of an amendment to the motion that the report of the committee 

on the Health Legislation Amendment Bill (No. 2) 1999 be adopted. J.626, amended 18 September 

2002 J.761.)

This Senate order can be found on the Parliament House website, www.aph.gov.au, by following links 

to the Senate’s standing orders.

(Procedural orders and resolutions of the Senate of continuing effect.)
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Appendix B List of stakeholders consulted

* Denotes written submission received.

Private health insurance funds and/or associations

ACA Health Benefi ts Fund

AMA Health Fund

Australian Health Cover Advisors

Australian Health Insurance Association*

Australian Health Management Group Limited

Private Health Insurance Intermediaries Association

Australian Unity Health Ltd

BUPA Australia Health Pty Ltd

CBHS Friendly Society Ltd

Central West Health Cover

Cessnock District Health Benefi ts Fund Ltd

Credicare Health Fund

Defence Health Limited,

Druids Friendly Society Ltd

Federation Health

GMF Health

GMHBA Ltd

Grand United Health Fund Pty Ltd

HBA

HBF Health Funds Inc.*

HCF

Health Insurance Fund of WA

Health Insurance Restricted Membership Association of Australia*

Health-Partners Inc.

Hospitals Contribution Fund of Australia Limited

Latrobe Health Services Inc

Lysaght Peoplecare Ltd

Manchester Unity Australia Limited
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MBF Australia Ltd

MBF Health Pty Ltd (NRMA Health Insurance)

Medibank Private Limited

Mildura District Hospital Fund Ltd

Mutual Community

Navy Health Ltd

NIB Health Funds Ltd

Phoenix Health Fund Ltd

Police Health

Queensland Country Health Ltd

Queensland Teachers Union Health Fund Limited

Railway & Transport Health Fund Ltd

Reserve Bank Health Society Ltd

St.LukesHealth 

Westfund Ltd

Private hospitals sector

Australian Private Hospitals Association

Australasian Day Surgery Association

Catholic Health Australia Incorporated

Pendlebury Clinic Private Hospital

Consumer and/or advocacy organisations

Australian Consumers Association

Consumers’ Health Forum of Australia*

National Network of Private Psychiatric Sector Consumers and Carers

Medical associations

Australasian College for Emergency Medicine

Australian College of Cosmetic Surgery

Australasian Society of Clinical Immunology and Allergy

Australian and New Zealand College of Anaesthetists

Australian College of Rural and Remote Medicine

Australian Institute of Radiography

Australian Medical Association
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Australian Society of Anaesthetists

Australian Society of Plastic Surgeons

Royal Australasian College of Surgeons

Royal Australasian College of Medical Administrators

Royal Australasian College of Physicians

Royal Australian and New Zealand College of Obstetricians and Gynaecologists

Royal Australian and New Zealand College of Ophthalmologists

Royal Australian and New Zealand College of Psychiatrists

Royal Australian and New Zealand College of Radiologists

Royal College of General Practitioners

Royal College of Pathologists of Australasia

Allied health organisations

Australian Acupuncture and Chinese Medicine Association Ltd

Australian Association of Practice Managers

Australian Association of Somatic Psychotherapists

Australian College of Clinical Psychologists

Australian Dental Association Inc.*

Australian Homeopathic Association

Australian Hypnotherapists Association

Australian Medical Acupuncture College 

Australian Osteopathic Association

Australian Physiotherapy Association*

Australian Podiatry Council

Australian Psychological Society Ltd

Australian Resource Centre for Healthcare Innovations

Australian Society of Clinical Hypnotherapists

Australian Society of Hypnosis

Australian Society of Orthodontists Inc.

Australian Traditional Medicine Society Ltd

Chiropractors Association of Australia (National) Limited

Dietitians Association of Australia

International Institute of Psychosomatic Medicine

Medical Technology Association of Australia*
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Mental Health Council of Australia*

NSW Council for Intellectual Disability

Optometrists Association Australia

Government agencies

Australian Capital Territory Community and Health Services Complaints Commissioner

Australian Capital Territory Minister for Health

Australian Government Department of Health and Ageing*

Health Insurance Commission

Health Services Commissioner

Healthcare Complaints Commission (New South Wales)

New South Wales Minister for Health

Northern Territory Commissioner for Health and Community Services Complaints

Northern Territory Minister for Health

Offi ce of Health Review (Western Australia)

Offi ce of the Health Complaints Commissioner (Tasmania)

Private Health Insurance Administration Council

Private Health Insurance Ombudsman*

Queensland Minister for Health

Queensland Health Rights Commission

South Australian Minister for Health

South Australia State Ombudsman

Tasmanian Minister for Health

Victorian Minister for Health

Western Australian Minister for Health

Western Australian Offi ce of Health Review
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Contacts 

ACCC Infocentre: business and consumer inquiries 1300 302 502

Website: www.accc.gov.au

Callers who are deaf or have a hearing or speech impairment can contact the ACCC through the 

National Relay Service, www.relayservice.com.au

Addresses

National offi ce

23 Marcus Clarke Street

Canberra ACT 2601

GPO Box 3131

Canberra ACT 2601

Tel: (02) 6243 1111

Fax: (02) 6243 1199

New South Wales

Level 7

Angel Place

123 Pitt Street

Sydney NSW 2000

GPO Box 3648

Sydney NSW 2001

Tel: (02) 9230 9133

Fax: (02) 9223 1092

Victoria

Level 35

The Tower

360 Elizabeth Street

Melbourne Central

Melbourne Vic 3000

GPO Box 520

Melbourne Vic 3001

Tel: (03) 9290 1800

Fax: (03) 9663 3699

Queensland

Brisbane 

Level 3 

500 Queen Street

Brisbane Qld 4000

PO Box 10048

Adelaide Street Post Offi ce

Brisbane Qld 4000

Tel: (07) 3835 4666

Fax: (07) 3832 0372

Townsville 

Level 6

Central Plaza

370 Flinders Mall

Townsville Qld 4810

PO Box 2016

Townsville Qld 4810

Tel: (07) 4729 2666

Fax: (07) 4721 1538

Western Australia

Third fl oor

East Point Plaza

233 Adelaide Terrace

Perth WA 6000

PO Box 6381

East Perth WA 6892

Tel: (08) 9325 0600

Fax: (08) 9325 5976

South Australia

Level 2

19 Grenfell Street

Adelaide SA 5000

GPO Box 922

Adelaide SA 5001

Tel: (08) 8213 3444

Fax: (08) 8410 4155

Northern Territory

Level 8

National Mutual Centre 

9–11 Cavenagh St 

Darwin NT 0800

GPO Box 3056 

Darwin NT 0801

Tel: (08) 8946 9666 

Tel: (08) 8946 9610 

Fax: (08) 8946 9600

Tasmania

Third fl oor

AMP Building

86 Collins Street

(Cnr Elizabeth and 

 Collins streets)

Hobart Tas 7000

GPO Box 1210

Hobart Tas 7001

Tel: (03) 6215 9333

Fax: (03) 6234 7796 
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