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Glossary 
Second tier  A government initiative that sets the level of benefi t payable to a
default benefi t   hospital that does not have a contract with a health fund at 85 per 

cent of the average benefi ts currently paid by that health fund for the 
episode of care in comparable private hospital facilities with which the 
health fund has contracts. 

AHIA   Australian Health Insurance Association

ancillary cover   A form of private health insurance that covers the cost of some non-
hospital services such as physiotherapy or dental treatment.

APHA   Australian Private Hospitals Association

DoHA   The Australian Department of Health and Ageing.

Gap    The difference between the benefi t payable by a health fund and the 
cost of treatment. 

HIRMAA  Health Insurance Restricted Membership Association of Australia

HPPA    Hospital purchaser provider agreement. Refers to an agreement 
between a health fund and a hospital in relation to the price payable as 
full payment by the fund for the episode of care.

hospital cover   A form of health insurance that covers the costs of hospital treatment 
such as accommodation or medical fees for in-hospital services.

PHIAC   The Private Health Insurance Administration Council

PHIIA   Private Health Insurance Intermediaries Association

Lifetime Health Cover  Under this initiative, people who take out hospital cover with 
a registered health fund earlier in life pay lower premiums in 
comparison to those who join at an older age. 

MBS    Medical Benefi ts Schedule. A schedule of medical fees set by the 
government. People can claim a rebate of 75 per cent of the MBS 
fee for in-hospital medical fees and 85 per cent of the MBS fees for 
medical fees incurred out of hospital, regardless of whether or not they 
are members of a health fund. 

Medicare Levy 
Surcharge   An additional 1 per cent surcharge on the taxable income of high 

income earners who are eligible for Medicare and who do not have an 
appropriate level of hospital insurance with a registered health fund.

no gap/known gap  Arrangements by which a health fund covers the entire gap, or 
requires members to contribute towards the gap but informs members 
in advance of the amount that they will need to pay.
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Ombudsman  The Private Health Insurance Ombudsman.

Part IV    Part IV of the Trade Practices Act 1974, which prohibits a range of 
anti-competitive conduct.

Part IVA    Part IVA of the Trade Practices Act 1974, which prohibits 
unconscionable conduct.

Part V    Part V of the Trade Practices Act 1974, which provides for the 
protection of consumers (including through the prohibition of 
misleading, deceptive or otherwise false trading practices).

the Act   Trade Practices Act 1974



1

Summary and overview

This report is the eighth report prepared by the Australian Competition and Consumer 
Commission (ACCC) in compliance with an order agreed to by the Australian Senate on 
25 March 1999 and amended on 18 September 2002. This Senate order requires the ACCC 
to provide a report of ‘any anti-competitive practices by health funds or providers, which 
reduce the extent of health cover for consumers and increase their out-of-pocket medical 
and other expenses’. 

2005–06 report

This report covers the period 1 July 2005 to 30 June 2006. 

In writing this report the ACCC sought contributions from 110 stakeholders, and received 
19 submissions. Some of the key issues raised are discussed below.

Portability

Portability of health fund membership was again raised by a number of stakeholders this year. 
The ACCC considers that portability is an essential feature of the private health insurance system. 

As with last year’s report, some stakeholders indicated a concern with a perceived regulatory 
imbalance that means the practical operation of portability may be problematic in some 
circumstances. For example, some health funds noted that they could be seriously penalised for 
inappropriately encouraging consumers to transfer funds, while there was no penalty or even 
monitoring of health service providers who encouraged consumers to transfer. Hospital groups 
indicated that there had been some delays in health funds’ provision of inter-fund clearance 
certifi cates when members transferred from one fund to another. 

Contracting between hospitals and health funds

As in previous years, some stakeholders (both funds and hospitals) expressed concern at ongoing 
diffi culties in the contracting environment such as regulatory restrictions on benefi ts and pricing, 
and ‘take it or leave it’ offers rather than genuine negotiation.

Overview of reporting period

A number of issues have been identifi ed in the eight reports produced during the reporting period. 
Three principal areas which have been a relatively common feature in the reports have been:

 the amount and availability of consumer information on private health insurance products and 
health services

 contract negotiations between health funds and health service providers

 prostheses cost deregulation.
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Consumer information

Concerns over time have focused on the amount of information health fund members receive 
either from their fund or from health service providers regarding:

 benefi t entitlements

 gap payment liabilities for different medical services or forms of cover

 informed fi nancial consent regarding the costs of medical services, particularly those involving 
more than one provider

 exclusions and limitations on benefi ts (e.g. for pre-existing conditions)

 portability of cover between funds.

There has been a decrease in the overall complaints/inquiries received by the ACCC and the 
Private Health Insurance Ombudsman about the level of consumer information in this area. This 
suggests a general improvement in providing such information to consumers, and thereby likely 
improved compliance with the consumer protection provisions of the Trade Practices Act 1974 
(the Act).

Factors likely to have contributed to this include:

 ACCC enforcement and compliance action in the health insurance industry during 2000-2006 
to improve disclosure;

 the development of Informed Financial Consent as a standard practice with health service 
providers;

 increasing use of systems that provide information on service provider prices;

 the current development of a Quality of Advice Code of Practice by DoHA; and 

 the industry requiring private health insurance service providers (including funds, brokers and 
agents) to provide quality advice to consumers. 

These factors should go a considerable way to maintain appropriate levels of information 
disclosure in the future.

Contracting environment

The contracting environment between health funds and health service providers has remained an 
issue of concern. One factor has been an increasingly transparent and competitive commercial 
environment which has resulted in consequent shifts in bargaining power, which in turn has led to 
a more vigorous negotiating process.

At times, the handling or outcome of negotiations characterised by differences in bargaining 
power can lead to complaints to the ACCC of anti-competitive conduct. However, investigation 
by the ACCC in this reporting period did not fi nd evidence that the anti-competitive provisions of 
the Act were breached. 

There are provisions in the Act to prohibit the misuse of market power and unconscionable 
conduct in commercial transactions to ensure that parties do not use their bargaining power 
improperly. Parties who consider that such an improper use has occurred are welcome to contact 
the ACCC. 
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It should also be noted that proposed amendments to the Act include a notifi cation process to 
facilitate collective bargaining by small businesses with large businesses. These amendments 
may go some way to address issues of perceived imbalances in negotiating strength.

While contract negotiations between hospitals and health funds remain a diffi cult issue in the 
industry, the voluntary Code of Practice, developed to help reduce disputes in these negotiations. 
has fallen into almost complete disuse. In the ACCC’s view, confrontational contract negotiation 
processes might be better resolved through a reinvigorated code than by direct disputation.
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1 Introduction

1.1 Senate order

Section 29(3) of the Trade Practices Act 1974 (the Act) provides that the ACCC shall comply 
with a requirement from either House of Parliament or a committee of either House or both 
Houses to furnish information concerning the performance of the ACCC’s function under the Act.

On 25 March 1999 the Australian Senate issued an order requiring the ACCC to table a report 
assessing anti-competitive or other practices by health funds or providers in relation to private 
health insurance. These reports were to examine six-month periods.

The ACCC tabled its fi rst report on 12 April 2000. Three other reports were tabled in accordance 
with the original Senate order.

On 18 September 2002 the Australian Senate amended its order. The order now reads that

[t]here be laid on the table as soon as practicable after the end of each period of 12 months ending 
on or after 30 June 2003, a report by the Australian Competition and Consumer Commission 
containing an assessment of any anti-competitive or other practices by health funds or providers 
which reduce the extent of health cover for consumers and increase their out-of-pocket medical 
and other expenses.1

This report has been prepared in compliance with that order. It updates the ACCC’s seven 
previous reports and focuses on conduct between 1 July 2005 to 30 June 2006. Where indicated, 
relevant developments since the end of the reporting period have also been included.

1.2 The ACCC

The ACCC is the statutory authority responsible for ensuring compliance with the Trade 
Practices Act 1974. The ACCC also has responsibilities under other legislation.

1.2.1 The Trade Practices Act 1974

Broadly, the objective of the Trade Practices Act 1974 (the Act) is to enhance the welfare of 
Australians by promoting competition and fair trading and providing for consumer protection. 

The Act prohibits certain anti-competitive conduct (including anti-competitive mergers) and 
unconscionable, misleading, deceptive or otherwise false trading practices. 

1  Senate Procedural Order 12: www.aph.gov.au/Senate/pubs/standing_orders/d04.htm#12 [full copy at appendix A].
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The ACCC is also able to ‘authorise’ parties to engage in conduct that might otherwise breach 
some of the competition provisions of the Act when it is satisfi ed that the proposed conduct 
results in a net public benefi t. Authorisation provides immunity from legal action under the 
relevant provisions of the Act.

The ACCC or other parties may take action under the Act.

1.2.2 Application of the Act to the health sector

Since it was enacted in 1974, the Act has applied to incorporated medical and other health 
professionals’ businesses. Unincorporated medical/health professionals and their associations are 
also subject to the competition provisions of the Act and the state and territory equivalent, the 
competition codes. 

State and territory fair trading acts that substantially mirror the consumer protection provisions of 
the Act apply to unincorporated medical and health professionals’ businesses.

1.3 Consultation process

The ACCC consulted relevant stakeholders in the preparation of this report. A list of the parties 
contacted by the ACCC is at appendix B. 

In total, the ACCC contacted 110 interested parties including: 

� private health insurance funds and related associations 

� participants in the private hospitals sector 

� consumer groups 

� medical associations 

� allied health organisations 

� government agencies. 

The ACCC received 18 written submissions: four submissions from private health insurance 
funds or related associations; three from the private hospitals sector; three from medical 
associations; two from allied health organisations; two from consumer/advocacy organisations; 
and four from government agencies. The ACCC also received one verbal submission.

This report has been prepared based on information contained in the submissions received by the 
ACCC during this consultation process, or otherwise obtained by the ACCC during the normal 
course of its work.
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2. Private health insurance in Australia

2.1 Private health insurance

Funding for Australia’s health care system comes from a range of sources including the 
Commonwealth Government, state and territory governments, health funds, individuals and 
other payers such as compulsory motor vehicle third party insurers. 

Australians can elect to be treated as either public or private patients in the Australian public 
health system. For public patients, the government’s universal health care system, Medicare, will 
cover the cost of hospital care. National standards for the forms used for this election have been 
developed.

Australians may also elect to be treated as private patients. Private patients generally have more 
choice about certain aspects of their health care experience. For example, private patients can 
choose their own doctor and decide whether to go to a public or to a private hospital attended by 
that doctor. 

People may choose to insure against the potentially high cost of being treated as a private patient. 
Private health insurance also covers some health care costs not ordinarily covered by Medicare 
(such as chiropractic and dental treatment). 

2.1.1 Percentage of Australians with private health insurance

At 30 June 2006, 43.0 per cent of Australians held private health insurance hospital cover. This 
is an increase of 0.2 per cent from 30 June 2005. A total of 8 846 011 people had private health 
insurance cover at 30 June 2006. Compared to the previous fi nancial year, this is an increase of 
146 936 people. Figure 1 demonstrates the change in percentage over time.
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Figure 1 Australians with private health insurance (hospital cover)

Source: Australian Government Private Health Insurance Administration Council.

At 30 June 2006, 42.2 per cent of Australians held private health insurance ancillary cover. 
This is an increase of 0.8 per cent from 30 June 2005. The total number of people who had 
private health insurance ancillary coverage at 30 June 2006 was 
8 675 958. This is an increase of 248 165 people from the previous fi nancial year. Figure 2 
demonstrates the change in percentage over time.

Figure 2 Australians with private health insurance (ancillary cover)

Source: Australian Government Private Health Insurance Administration Council.
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2.2 Health fund market

Private health insurance is provided by health funds registered under the National Health Act 
1953. At 31 October 2006 there were thirty-seven registered health funds, which is a fall of 
two from last year. Four registered health funds operated on a ‘for-profi t’ basis.2

Health funds are regulated by the Australian Government. The current regulatory regime adopts 
the principle of ‘community rating’. This means that health funds cannot discriminate against 
people because of their age, sex or level of health risk. Health funds must therefore impose the 
same premium on all members who buy the same insurance product. A specifi c exception to 
the community rating of private health insurance is the Lifetime Health Cover initiative, which 
began in July 2000. Under Lifetime Health Cover, health funds may charge different premiums 
based on the age of each member when they fi rst take out hospital cover with a registered 
health fund. People who take out hospital cover early in life will be charged lower premiums 
throughout their life, relative to people who take out cover later.

In addition, a ‘reinsurance pool’ operates to equalise risk within the industry. Health funds with 
a younger and ‘healthier’ customer base subsidise those with an older or less healthy profi le. 

Finally, the government is able to regulate health funds through conditions imposed on 
registration that relate to matters such as waiting periods, portability between funds, categories 
of membership and the types and levels of benefi ts. If the requirements are not met, a fund can 
be de-registered.

2.3 Number of insured hospital episodes

Figure 3 shows privately insured episodes in both public and private hospitals. In private 
hospitals, the number of privately insured episodes appears to be rising. There was a decline 
in the March quarter of the 2005–6 fi nancial year, but it rose again in the June quarter.

At 30 June 2006 the number of privately insured hospital episodes in private hospitals was 
457 254. This was an increase of 39 512 episodes from the previous fi nancial year. 

The number of such episodes in public hospitals has increased in the last fi nancial year—at 
30 June 2006 the number of episodes in public hospitals was 84 251, an increase of 14 132 
episodes from the previous fi nancial year.

2  Information sourced from PHIAC.
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Figure 3 Privately insured hospital episodes (public and private hospitals)

Source: Australian Government Private Health Insurance Administration Council.

2.4 Total hospital benefi ts

Figure 4 shows that irrespective of a drop in March 2006 the total hospital benefi ts paid by health 
funds (including public, private, acute and nursing home type patients) over the reporting period 
have increased. At 30 June 2006 the total amount of hospital benefi ts paid was $1 586 182 454. 
This is an increase of $54 599 741 as compared to the previous fi nancial year.
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Figure 4 Total hospital benefi ts paid 

Source: Australian Government Private Health Insurance Administration Council.

2.5 Benefi ts paid for prostheses

Figure 5 shows that the cost of the benefi ts paid for prosthetic devices continues to escalate. 
At 30 June 2006 the total amount of benefi ts paid for prostheses was $220 961 327. This is an 
increase of $7 021 650 compared to the previous fi nancial year. 

Concerns about the increasing costs of prostheses, and initiatives to address these concerns, 
are discussed in chapter seven of this report.
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Figure 5 Benefi ts paid for prostheses 

Source: Australian Government Private Health Insurance Administration Council.

2.6 Developments in the regulation of private health insurance

In February 2004 the Health Legislation Amendment (Private Health Insurance Reform) Act 
2004 was passed, providing for a number of changes to the regulatory framework for private 
health insurance. These changes and other developments during the period are outlined below.

2.6.1 Increased powers of Ombudsman and publication of second health 
funds report in early 2006

Since 27 February 2004 the Private Health Insurance Ombudsman has had increased powers to 
investigate complaints and resolve disputes, and the power to make recommendations on matters 
arising from an investigation. The Ombudsman is also now required to produce an annual State 
of the health funds report to provide information on the performance of health funds. 
The Ombudsman released his second State of the health funds report in early 2006.

Stakeholders were generally supportive of the increased powers and ability of the Ombudsman 
to consider private health insurance-related complaints against health service providers. 
The ACCC supports this latest development, as it allows consumers to access the Ombudsman’s 
processes and remedies for ‘both sides of the coin’—that is, private health insurance problems 
regarding both the insurers and the health service providers.
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Stakeholders also generally acknowledged that the Ombudsman’s second health fund report was 
a signifi cant improvement on the fi rst report.

In his submission, the Ombudsman noted that since the introduction of the changes, no issues 
have warranted formal reporting to the minister or the imposition of formal penalties. 
The Ombudsman has been able to settle complaints through informal mediation and negotiation. 
The Ombudsman’s power to request information and records from health funds has improved the 
investigation process by ensuring that important details of a complaint are not overlooked. 
This also makes explanations of outcomes to complainants more transparent and easier for 
them to understand.

With his second State of the health funds report the Ombudsman noted that, in response to 
requests for information on coverage of a range of ancillary services, this year’s report included 
a comprehensive table of average benefi ts paid for a range of services. 

Health funds generally approved of, or were neutral towards, the increase in the Ombudsman’s 
powers. Neutrality was usually associated with uncertainty about the benefi ts of the new 
mediation powers. All funds welcomed the Ombudsman’s new ability to consider complaints 
about health service providers relating to private health insurance. Some funds felt that a more 
level playing fi eld would result if the new powers included the ability to impose penalties on 
service providers as well as funds.

2.6.2 Second tier default benefi ts

Second tier default benefi ts enable certain hospitals that do not have a hospital purchaser provider 
agreement (HPPA) with a particular fund to receive a default benefi t of no less than 85 per cent 
of the average scheduled benefi t payable by that fund to comparable hospitals. 

The Minister for Health and Ageing initially announced in April 2003 that second tier default 
benefi ts would be phased out by 30 June 2004. However, in July 2004 the minister announced 
the government’s decision to retain second tier default benefi ts, subject to some changes designed 
to prevent the use of second tier default rates as a ‘fl oor price’ for contract negotiations between 
funds and hospitals. 

Under the revised arrangements, health funds are no longer required to provide copies of 
their second tier rates to hospitals on request, nor are they required to provide their rates to 
other funds.

This issue was commented on by a number of stakeholders and is discussed further in chapter 
fi ve of this report.
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3 Complaints

The ACCC is one of several organisations to which consumers who are concerned about 
health-related issues may complain. Consumers with complaints or inquiries about private 
health insurance (or health funds, medical practitioners or hospitals) can also approach the 
Ombudsman and complaints about health care can be made to the health complaints offi ces 
in each state or territory. 

3.1 Complaints to the Ombudsman

Figure 5 illustrates that the majority of complaints received by the Private Health Insurance 
Ombudsman during the period related to the benefi ts payable to health fund members. 

Figure 6 Complaint issues received by the Ombudsman

Source: The Private Health Insurance Ombudsman

Overall, the Ombudsman received 2374 complaints during 2005–06; this is a decrease of 
197 complaints (7.6 per cent) from the previous year. This is the lowest number of complaints 
the offi ce has received in the last fi ve years. This year there were fewer complaints about health 
insurance premiums (cost complaints) than in previous years (in 2003–04 there were 334; in 
2004–05 there were 319).
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3.2 Complaints to the ACCC

Generally, the ACCC relies on complaints for possible breaches of the Act. Complaints 
received about the health sector during the reporting period are shown in Table 1—Health-related 
complaints and inquiries received by the ACCC

Table 1  Health-related complaints and inquiries received by the ACCC

1 July 2005 to 30 June 2006 Part IV Part IVA Part V Other1 Total

Health funds 28 1 62 18 109

Hospital (including psychiatric hospital) services 
and nursing homes 27 3 27 34 91

General practice medical services 11 2 30 51 94

Specialist medical services 15 0 72 45 132

Dental services 4 0 11 14 29

Pathology services 3 0 0 4 7

Optometry and optical dispensing 7 5 21 30 63

Ambulance services 2 0 5 4 11

Physiotherapy and chiropractic services 13 2 13 8 36

Community health centres 2 0 2 10 14

Other health services, n.e.c* 42 7 89 54 192

Total 154 20 332 272 778

1 Complaints and inquiries that were not related to Trade Practices Act.
* not elsewhere classifi ed.

During the previous reporting period (1 July 2004 to 30 June 2005) 804 inquiries and complaints 
about the sector were received.  

The main areas in which complaints were received during this reporting period were very similar 
to the previous period:

 suspected arrangements between competing health funds, medical practitioners or other 
providers of health services

 service providers’ access to health fund contracts

 representations made by health funds, or health fund staff

 inquiries as to why some health service providers (e.g. private hospitals, dental and day 
surgeries) did or did not have HPPAs with certain health funds.
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3.2.1 Consumer protection concerns

Part V of the Act provides for the protection of consumers. During the reporting period, 
18.7 per cent of the complaints and inquiries received by the ACCC about the health sector 
related to private health insurance funds (c.f. 19.1 per cent in the previous period). 
Complaints primarily related to alleged false or misleading representations by health funds in 
advertising or other promotional activities. It should be noted however, that Part V complaints 
decreased in this period—by 21 (25.3 per cent) against health funds and by 102 (23.5 per cent) 
against the entire sector.

3.2.2 Outcome of concerns

There were 778 complaints and inquiries recorded by the ACCC over the reporting period. 
The majority of these contacts (611) did not progress beyond an initial telephone call or email 
 to the ACCC’s Infocentre, as they were:

 requests for information

 matters outside the ACCC’s jurisdiction or better addressed by another agency 
(e.g. PHIO or a state/territory Offi ce of Fair Trading or Health Care Complaints 
Commissioner)

 resolved by providing information about the ACCC or the Act

 within the ACCC’s jurisdiction but did not constitute a breach of the Act

 complaints that did not fall within the ACCC’s enforcement objectives and priorities.

167 matters progressed to the stage of ‘initial investigation’, during which basic investigative 
work was carried out. All 167 matters have been resolved—154 matters without formal action 
by the ACCC and the remaining 13 matters by ACCC administrative action.
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4 Private health insurance and consumer 
information

This chapter examines competition issues regarding the conduct of health funds, and 
discusses consumer concerns relevant to the provision of private health insurance. 
Issues relating to hospitals, medical practitioners and suppliers are discussed further 
in subsequent chapters.

4.1 Exclusions and restrictions

Exclusions and restrictions were barely touched on in the submissions to this year’s report, 
compared to previous years.

In the only submission to approach the issue substantially, the Australian Private Hospitals 
Association (APHA) raised a number of concerns with the effects of ‘exclusionary and 
other reduced [health insurance] cover products’. The APHA recommended that exclusionary 
and other reduced cover products be abolished, as they had the potential to undermine the 
principles of community rating.

4.2 Informed Financial Consent and other policy issues

As it noted in last year’s report, the ACCC considers that it is particularly important that 
health funds provide clear, straightforward information about health insurance products 
that are subject to restrictions and exclusions. This information can help protect consumers 
against misunderstandings about the nature and extent of their insurance coverage, and 
minimises the likelihood of a dispute between members and funds. 

All submitters, either implicitly or explicitly, supported the provision of comprehensive 
information to health fund members and potential members. That said, there was also a 
concern that the information should be useful and not have the potential to overload or 
confuse consumers.

The ACCC is of the view that health service providers have a duty to inform consumers 
about the cost of their services, while consumers have a right to obtain information regarding 
these costs (where possible, in advance of the services being provided). The ACCC is also 
of the view that health insurance funds have a corresponding duty to ensure that their members 
have access to important information that will affect the fi nal amount (if any) they will pay for 
particular services (i.e. the ‘gap’ or out-of-pocket expense).

There has been a group of initiatives that can be referred to collectively as Informed Financial 
Consent (IFC). In this context, IFC refers specifi cally to the information provided to a health 
fund member before undergoing a particular treatment or series of treatments, rather than the 
more general information surrounding the member’s policy purchasing decision.
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The Australian Medical Association (AMA) said in its submission that it is conducting an 
awareness campaign with its members to improve doctors’ grasp of their responsibilities 
under IFC, noting that the campaign needs more support from the Australian Health 
Insurance Association (AHIA).

The Ombudsman’s submission stated:

The Ombudsman, in consultation with the industry, updated and relaunched a brochure which 
helps consumers to better understand the waiting periods that apply to private health insurance. 
In particular, this brochure aims to assist consumers to understand the application of the twelve 
month waiting period for pre-existing ailments. The “Best Practice Guidelines for Health Funds: 
How to interpret and apply the pre-existing ailment rule” advises health fund staff to send a copy 
of the brochure to any consumer who is making a claim that may be subject to the pre-existing 
ailment waiting period.

Health service providers generally supported IFC in principle but there was some equivocation 
on the issue, mostly along the lines that individual health service providers could not be expected 
to provide full information about gap or out-of-pocket payments, given the number of different 
procedures and health funds and the different health insurance products.

Some health service provider associations considered that the differences between ‘known-gap’ 
and ‘no gap’ products led to some of the diffi culties in quantifying out-of-pocket expenses and 
recommended that ‘no gap’ products and arrangements be put to an end.

Health funds were strong supporters of IFC and—once the health fund had properly supplied 
a member with complete information about their product—considered that IFC was primarily 
the responsibility of health service providers, particularly the lead clinician for a given procedure 
or treatment. There was support for the joint government/AMA campaign to encourage medical 
practitioners to make IFC standard practice and for the proposal to conduct further consumer 
research in early 2007 to determine the extent of compliance. Some health funds considered 
that if compliance had not improved signifi cantly the government should consider legislation to 
make IFC mandatory.

The submission by the Medical Industry Association of Australia (MIAA) noted that there 
can be diffi culties with IFC that are specifi c to medical prostheses.

4.3 Quality of Advice Code

In July 2005 government ministers approved a self-regulatory code for health funds 
dealing with the quality of advice provided to consumers. The initial decision to develop 
the code was made in September 2002.

The code sets out minimum standards for health insurance funds that become signatories to 
the code. The health insurance industry associations (AHIA and HIRMAA) are responsible 
for implementation of the code.

Support for the code was generally strong among health funds, AHIA and HIRMAA. 
A number of funds noted that the standards set out by the code were already in place in 
their organisations.
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There was some criticism from non-health funds—not of the code per se, but of the 
consultation process by which it was developed. Similar concerns were expressed by 
APHA and PHIIA.

The ACCC supports the principles of the code and notes that, in the ACCC’s experience, 
most successful codes enjoy support from all major stakeholders—who are not limited 
only to those parties directly regulated or affected by the code. The ACCC encourages 
the Ombudsman, the health funds and health service providers to engage in discussion 
and coordination about the code, particularly regarding future developments as the 
code grows and matures with the industry.
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5 Health fund and health service provider 
contracting

This chapter examines competition and other issues relevant to the relationship between 
health funds and hospitals (both private and public). 

5.1 Background

HPPA contracting allows funds to offer their members ‘no gap’ (or ‘known gap’) policies 
for hospital services. A voluntary code of practice seeks to ensure that HPPA negotiations 
between health funds and hospitals are conducted in a fair and reasonable manner, and aims 
to improve the effi ciency of business arrangements between health funds, private hospitals 
and day hospital facilities. The code also provides for a dispute resolution process. 
However, the code has fallen into almost complete disuse in recent years.

Common trade practices issues arising in contracting have been considered in previous 
reports, most notably the third and fourth (2001 and 2002) reports.

5.2 Current situation

Stakeholders’ comments (both funds and hospitals) were somewhat reduced from 
previous years. As in previous years, the main concerns related to ongoing diffi culties 
in the contracting environment, including: 

 preferred provider schemes

 portability

 ‘take it or leave it’ offers in lieu of genuine negotiation.

5.2.1 Preferred provider schemes

In previous years preferred provider schemes have been a concern for some allied health 
providers. Fewer submissions raised the issue this year, however, some new points were 
made, especially regarding the situation of health fund members in rural and remote areas.

For example, the WA Minister for Health points out that the lack of availability of private 
service providers in rural and remote areas, and the need to travel long distances to receive 
services at a private hospital mean that people living in rural and remote areas almost 
exclusively rely on public hospitals for acute care services. There may be little point in 
their choosing to be a private patient at their local public hospital, as the same doctor 
regardless of their election will almost certainly treat them. 
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The minister also stated that some allied health professionals engaged in public practice can 
have diffi culty in obtaining provider numbers from health funds, with the consequence that 
people with ancillary health insurance cover are unable to claim for services they receive 
from those providers.

These factors can mean that private health insurance can have a particularly low value to people 
living in rural and remote areas, despite generally paying the same insurance premiums as people 
living in metropolitan areas. People in rural and remote areas can therefore suffer disadvantages 
under the Medicare Levy Surcharge and, at a later date, Lifetime Health Cover policy if people 
move to the city later in life and face higher insurance premiums.

NSW Health’s submission raised similar concerns, but relating to public hospital clinicians rather 
than residents of rural and remote areas, noting that several funds have been resisting moves by 
public sector clinicians to join their ‘no gap’ schemes. 

5.2.2 Portability

Information provided by the Private Health Insurance Administration Council (PHIAC) for the 
reporting period shows there were 69 950 contributors that transferred between funds compared 
to 316 264 new contributors in the year to 30 June 2006.

Contributors at 
30 June 2005 New contributors

Transfers 
between funds

Discontinued 
contributors

Contributors at 
30 June 2006

41 118 882 316 264 69 950 270 958 4 220 000

As in previous years, all submitters supported portability in principle, but some health funds still 
had concerns about the asymmetric situation where service providers could freely encourage 
members to change funds (sometimes to the providers’ advantage), while health funds faced 
serious penalties if they were to attempt to persuade members to transfer. Health funds claimed 
that this practice skewed the profi le of their membership, increasing costs for members generally.

Health service providers also supported portability. Some provider associations expressed 
concerns about situations that could develop when a health fund ceased a relationship between 
it and a health service provider, particularly the way this decision was communicated.

Health service providers raised concerns about HPPAs, which are negotiated between hospitals 
and health insurers. The main issue was that, outside the major corporate hospital groups, 
HPPAs are increasingly made on a ‘take it or leave it’ basis.

Health funds pointed out that private hospitals can and do negotiate with health funds 
and agreement on HPPAs is reached in a high proportion of cases. It was claimed that the 
default (or second tier, see next section) benefi ts scheme gave hospitals a countervailing 
bargaining power.

The Ombudsman noted that, regarding the introduction of benefi t limitation periods to 
members transferring into a fund, the Minister for Health and Ageing introduced a new 
condition of registration that required health funds not to impose benefi t limitation periods 
on transferring members (or their dependants) in November 2005. The Ombudsman also 
produced protocols and guidelines for hospitals and health funds to assist with communication 
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and transitional arrangements during contract cessation.

These initiatives appear to have reduced the number of complaints about benefi t limitation 
periods. The Ombudsman received some 15 complaints specifi cally about benefi t limitation 
periods in 2005–06, compared with over 30 complaints in the previous fi nancial year. During 
2005–06, the Ombudsman was not called on to intervene in any disputes between hospitals and 
health funds. 

Some health service providers were concerned that delays are often experienced in the provision 
of inter-fund clearance certifi cates by the ‘losing’ fund. Industry data developed by the 
Ombudsman indicates that compliance with the nominal required timeframe of 14 days is low at 
best.

5.3 Second tier default benefi ts

Second tier default benefi ts enable certain hospitals that do not have an HPPA with a particular 
fund to receive a default benefi t of no less than 85 per cent of the average scheduled benefi t 
payable by that fund to comparable hospitals. This initiative was generally criticised by funds 
but welcomed by private hospitals. In July 2004, the Australian Government announced that it 
would retain the scheme. 

Generally, health funds viewed the second tier default benefi ts system as a fl oor price that 
can minimise losses for hospitals that might occur if contract negotiations fail. The second 
tier benefi ts scheme is an attractive proposition for some hospitals and can contribute to high 
pricing in the sector as negotiating hospitals know there is an advantageous fall back position.
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6 Medical practitioners 

6.1 No/known gap arrangements

Since 1995 health funds have been permitted to pay benefi ts to members in excess of the 
MBS fee for medical services received in hospital, and so cover the medical gap, where a 
negotiated agreement between the doctor and the fund, or the doctor and the hospital, 
existed and specifi ed the price of the medical procedure.

The Health Legislation (Gap Cover Schemes) Act 2000 also enables funds to cover the 
medical gap without the need for a negotiated agreement between funds and doctors. 
The Minister for Health and Ageing must approve gap cover schemes before they become 
operative.

This means that consumers can choose from a range of schemes, some of which cover 
the gap in its entirety (‘no gap’) and some of which require consumers to meet part of 
the gap but inform them in advance of the amount that they will be required to pay 
(‘known gap’). 

Figure 7 shows that the proportion of insured in-hospital medical services provided on a 
no or known gap basis has increased signifi cantly over the past four years and now appears 
to be stabilising.

In the June quarter of 2006, 4 096 387 in-hospital medical services (representing 
83.0 per cent of the total) were provided to patients with no out-of-pocket costs. 
This is an increase of 1.7 percentage points from the June quarter 2005 fi gure of 
81.3 per cent.

The statistics in this report show gap by medical service; they do not show gap by 
hospital episode. ‘Gap’ is defi ned as the amount payable by the patient (or out-of-pocket 
costs) after the Medicare Benefi ts and Fund Benefi ts have been paid.
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Figure 7  Proportion of insured in-hospital medical services provided with no 
or known gap

Source: Australian Government Private Health Insurance Administration Council 
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7 ACCC activities

This chapter summarises the ACCC’s activities in the reporting period relating to
 health insurance funds and suppliers of health services and products.

7.1 ACCC enforcement action

Baxter Healthcare Pty Ltd

On 1 November 2002 the ACCC instituted proceedings in the Federal Court against 
Baxter Healthcare Pty Ltd alleging that it had misused its market power and engaged in 
exclusive dealing in the supply of medical products to certain Australian state and territory 
health purchasing authorities.

The ACCC alleged that Baxter had entered into long-term, exclusive bundled contracts 
of between three and fi ve years to be the sole or primary supplier of certain medical 
products associated with peritoneal dialysis, with each of the purchasing authorities in 
New South Wales, the Australian Capital Territory, Western Australia, South Australia 
and Queensland.

In June 2005 Justice Allsop published his judgment and held that despite conduct likely 
to hinder competition, Baxter Healthcare Pty Ltd had not contravened the Act because it 
was dealing with various state government departments which were not carrying on 
business. The state governments of New South Wales, Queensland, South Australia and 
Western Australia took the position that companies contracting with them should be 
exempted from the Act. (Victoria, Tasmania and the Territory governments were not 
involved in the proceedings.)

The ACCC appealed Justice Allsop’s decision to the Full Federal Court, which dismissed 
the ACCC’s appeal in August 2006. The Full Court concurred with the fi ndings of the trial 
judge that because Baxter was supplying state purchasing authorities which were not carrying 
on a business and therefore entitled to Crown immunity, the Crown immunity extended to
protect Baxter from the proceedings brought by the ACCC.

In September 2006 the ACCC sought special leave to appeal to the High Court. In deciding 
to seek special leave to appeal the decision of the Full Federal Court, the ACCC believes that 
the High Court may clarify whether prohibitions in the Act against anti-competitive conduct 
apply to businesses when the contract is with government purchasing authorities which are 
not themselves carrying on a business.
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7.2 Mergers and authorisations

Domain Aged Care Group

On 19 May 2006 the ACCC considered an application from Domain Aged Care Group to 
acquire Ramsey Aged Care. The proposed acquisition was considered on the basis of local 
markets for providing aged care.

The ACCC did not consider that the proposed acquisition was likely to substantially lessen 
competition and did not oppose it.

Medicines Australia Inc. code of conduct authorisation

On 28 April 2006 the ACCC proposed to authorise for three years a new edition of the code 
governing drug companies’ dealings with doctors.

The code regulates advertising of prescription drugs to the medical profession. Advertising 
prescription drugs to consumers is prohibited by the Therapeutic Goods Administration.

The code also regulates matters such as drug company sponsorship of medical conferences; 
the payment of travel and accommodation expenses of doctors attending such conferences; 
and the provision of other forms of hospitality. 

The ACCC re-authorised the code, with conditions, for three years on 26 July 2006. 
Medicines Australia has appealed this decision to the Australian Competition Tribunal.

Epworth

On 13 December 2005 the ACCC considered an application from Epworth to acquire 
Freemasons Hospital. The proposed acquisition was considered on the basis that the relevant 
market was for general overnight services in private hospitals and that private hospitals within 
a short distance of Melbourne were the most likely to compete with the merged entity.

The ACCC did not consider that the proposed acquisition was likely to substantially lessen 
competition and did not oppose it.

Healthscope

On 28 September 2005 the ACCC considered an application from Healthscope to acquire 
14 hospitals from Ramsey Health Care. The hospitals were located in Sydney (4), Brisbane (1), 
Perth (1) and Melbourne (8).

The ACCC did not consider that the proposed acquisition was likely to substantially lessen 
competition and did not oppose it.
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Ramsey

On 24 August 2005 the ACCC considered an application from Ramsey Health Care to acquire 
Affi nity Health Care.

The ACCC accepted undertakings from Ramsey Health Care that it would divest itself of 
14 hospitals in New South Wales, Victoria, Queensland and Western Australia.

Abbott Laboratories/Guidant Corporation

On 29 March 2006 the ACCC decided not to oppose the acquisition by Abbott Laboratories 
of vascular and endovascular devices businesses from Guidant Corporation.

The ACCC considered that the acquisition was unlikely to substantially lessen competition 
in the relevant market.

Boston Scientifi c Corporation/Guidant Corporation

On 29 March 2006 the ACCC decided not to oppose the acquisition by Boston Scientifi c 
Corporation of the Guidant Corporation’s non vascular and endovascular devices businesses.

The ACCC considered that the acquisition was unlikely to substantially lessen competition 
in the relevant market.

DCA Group Limited/Perth Imaging

On 7 March 2006 the ACCC decided not to oppose the acquisition by DCA Group Limited 
(through its subsidiary PerthRadClinic) of Perth Imaging.

The ACCC considered that the acquisition was unlikely to substantially lessen competition 
in the relevant market.

Lake Imaging Pty Ltd/St John of God Health Care

On 3 March 2006 the ACCC accepted undertakings in Lake Imaging Pty Ltd’s acquisition 
of St John of God Health Care’s ultrasound and radiology practice in Geelong.

The ACCC accepted enforceable undertakings from Lake Imaging and considered the 
acquisition was unlikely to substantially lessen competition in the relevant market.

Sonic Healthcare Limited/Central Queensland Pathology Limited

On 15 February 2006 the ACCC decided not to oppose the acquisition by Sonic Healthcare 
Limited (through its subsidiary Sullivan Nicolaides Pathology Limited) of Central Queensland 
Pathology Limited.

The ACCC considered that the acquisition was unlikely to substantially lessen competition in the 
relevant market.
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Symbion Health/Mansfi eld Pathology

On 10 January 2006 the ACCC decided not to oppose the acquisition by Symbion Health of 
Mansfi eld Pathology services (excluding services to public hospital inpatients).

The ACCC considered that the acquisition was unlikely to substantially lessen competition 
in the relevant market. 

Reckitt Benckiser/Boots Healthcare International

On 22 November 2005 the ACCC decided not to oppose the acquisition by Reckitt Benckiser 
of Booth Healthcare.

The ACCC considered the acquisition would be unlikely to substantially lessen competition 
in the relevant market.

Arrow/Sigma Company

On 26 October 2005 the ACCC decided not to oppose the merger between Arrow 
Pharmaceuticals and Sigma Company.

The ACCC considered the merger would not raise competition concerns in the relevant market.

Johnson & Johnson/Guidant Corporation

On 18 October 2005 the ACCC decided not to oppose the acquisition by Johnson & Johnson 
of Guidant Corporation.

The ACCC considered the merger would be unlikely to substantially lessen competition 
in the relevant markets.

Henry Schein Regional/Halas Dental Limited 

On 19 July 2005 the ACCC decided not to oppose the acquisition by Henry Schein Regional 
of Halas Dental.

The ACCC considered the merger would be unlikely to substantially lessen competition 
in the relevant market

7.3 Medical indemnity insurance

On 23 October 2002 the Prime Minister announced a package of reforms designed to 
address the issue of rising medical indemnity insurance premiums. As part of this package, 
the Prime Minister announced that the ACCC would monitor medical indemnity insurance 
premiums to determine whether they are actuarially and commercially justifi ed.
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The ACCC released its third and fi nal monitoring report on 15 February 2006. The report 
examined insurance premiums set by the fi ve current suppliers of medical indemnity insurance 
for private medical practitioners to assess whether they are actuarially and commercially justifi ed. 
This is the last of three annual monitoring reports produced by the ACCC for the Australian 
Government.

Copies of the report are available from the ACCC’s website.3 

3 See the ACCC website at www.accc.gov.au./content/index.phtml/itemId/724656.
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Appendix A:  Senate Procedural Order of 
Continuing Effect #12

12:  Health—Assessment reports by the Australian Competition and Consumer 
Commission
There be laid on the table as soon as practicable after the end of each period of 12 months ending 
on or after 30 June 2003, a report by the Australian Competition and Consumer Commission 
containing an assessment of any anti-competitive or other practices by health funds or providers 
which reduce the extent of health cover for consumers and increase their out-of-pocket medical 
and other expenses.

(Agreed to 25 March 1999, by means of an amendment to the motion that the report of the 
committee on the Health Legislation Amendment Bill (No. 2) 1999 be adopted. J.626, amended 
18 September 2002 J.761)

This Senate order can be found on the Parliament House website, at www.aph.gov.au/Senate/
pubs/standing_orders/d04.htm#12.
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Appendix B: List of stakeholders consulted

*denotes written and/or oral submission received

Private health insurance funds/association

ACA Health Benefi ts Fund

AMA Health Fund

Australian Health Cover Advisors

Australian Health Insurance Association*

Australian Health Management Group Limited

Private Health Insurance Intermediaries Association*

Australian Unity Health Ltd*

BUPA Australia Health Pty Ltd*

CBHS Friendly Society Ltd

Central West Health Cover

Cessnock District Health Benefi ts Fund Ltd

Credicare Health Fund

Defence Health Limited,

Druids Friendly Society Ltd

Federation Health

GMF Health

GMHBA Ltd

Grand United Health Fund Pty Ltd

HBA

HBF Health Funds Inc

HCF*

Health Insurance Fund of WA

Health Insurance Restricted Membership Association of Australia*
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Health-Partners Inc

Hospitals Contribution Fund of Australia Limited

Latrobe Health Services Inc

Lysaght Peoplecare Ltd

Manchester Unity Australia Limited

MBF Australia Ltd

MBF Health Pty Ltd [NRMA Health Insurance]

Medibank Private Limited*

Mildura District Hospital Fund Ltd

Mutual Community

Navy Health Ltd

NIB Health Funds Ltd

Phoenix Health Fund Ltd

Police Health

Queensland Country Health Ltd

Queensland Teachers’ Union Health Fund Limited

Railway & Transport Health Fund Ltd

Reserve Bank Health Society Ltd

St. Lukes Health

Westfund Ltd

Private hospitals sector

Australian Private Hospitals Association*

Catholic Health Australia Incorporated

Australasian Day Surgery Association*
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Consumer/advocacy organisations

Australian Consumers’ Association

Consumers’ Health Forum of Australia

National Network of Private Psychiatric Sector Consumers and Carers

Medical associations

Australasian College for Emergency Medicine

Australian College of Cosmetic Surgery

Australasian Society of Clinical Immunology and Allergy

Australian and New Zealand College of Anaesthetists*

Australian College of Rural and Remote Medicine

Australian Institute of Radiography

Australian Medical Association*

Australian Society of Anaesthetists*

Australian Society of Plastic Surgeons

Royal Australasian College of Surgeons

Royal Australasian College of Medical Administrators

Royal Australasian College of Physicians

Royal Australian and New Zealand College of Obstetricians and Gynaecologists

Royal Australian and New Zealand College of Ophthalmologists

Royal Australian and New Zealand College of Psychiatrists

Royal Australian and New Zealand College of Radiologists

Royal College of General Practitioners

Royal College of Pathologists of Australasia
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Allied health organisations

Australian Acupuncture and Chinese Medicine Association Ltd

Australian Association of Practice Managers

Australian Association of Somatic Psychotherapists

Australian College of Clinical Psychologists

Australian Dental Association Inc*

Australian Homeopathic Association

Australian Hypnotherapists’ Association

Australian Medical Acupuncture College 

Australian Osteopathic Association

Australian Physiotherapy Association

Australian Podiatry Council

Australian Psychological Society Ltd

Australian Resource Centre for Healthcare Innovations

Australian Society of Clinical Hypnotherapists

Australian Society of Hypnosis

Australian Society of Orthodontists Inc

Australian Traditional Medicine Society Ltd

Chiropractors’ Association of Australia (National) Limited

Dietitians Association of Australia

International Institute of Psychosomatic Medicine

Medical Industry Association of Australia*

Mental Health Council of Australia

NSW Council for Intellectual Disability

Optometrists Association Australia
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Government agencies

ACT Community and Health Services Complaints Commissioner

ACT Minister for Health

Health Consumers’ Council (WA)

Health Insurance Commission

Health Services Commissioner

Healthcare Complaints Commission (NSW)

NSW Minister for Health*

NT Commissioner for Health and Community Services Complaints

NT Minister for Health

Offi ce of Health Review (WA)

Offi ce of the Health Complaints Commissioner TAS

Private Health Insurance Administration Council*

Private Health Insurance Branch, Department of Health and Ageing

Private Health Insurance Ombudsman*

QLD Minister for Health

Queensland Health Rights Commission

SA Minister for Health

South Australia State Ombudsman

TAS Minister for Health*

VIC Minister for Health

WA Minister for Health*
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ACCC contacts

Infocentre 1300 302 502

Website www.accc.gov.au

Addresses

ACT (national offi ce)
PO Box 1199
DICKSON ACT 2602
Tel: (02) 6243 1111
Fax: (02) 6243 1199

New South Wales
GPO Box 3648
SYDNEY NSW 2001
Tel: (02) 9230 9133
Fax: (02) 9223 1092

Victoria
GPO Box 520
MELBOURNE VIC 3001
Tel: (03) 9290 1800
Fax: (03) 9663 3699

South Australia
GPO Box 922
ADELAIDE SA 5001
Tel: (08) 8213 3444
Fax: (08) 8410 4155

North Queensland
PO Box 2016
TOWNSVILLE QLD 4810
Tel: (07) 4729 2666
Fax: (07) 4721 1538

Queensland
PO Box 10048
Adelaide Street Post Offi ce
BRISBANE QLD 4000
Tel: (07) 3835 4666
Fax: (07) 3832 0372

Western Australia
PO Box 6381
EAST PERTH WA 6892
Tel: (08) 9325 0600
Fax: (08) 9325 5976

Tasmania
GPO Box 1210
HOBART TAS 7001
Tel: (03) 6215 9333
Fax: (03) 6234 7796

Northern Territory
GPO Box 3056
DARWIN NT 0801
Tel: (08) 8946 9666
Fax: (08) 8946 9600
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