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Glossary 

30% rebate The Australian Government offers members of registered 
health funds a 30 per cent rebate on their premium payments. 
This rebate is not means-tested and may be claimed through 
a person’s tax return, as a direct payment from Medicare, 
or as a discount on the premium as it is paid.

ACCC Australian Competition and Consumer Commission

ancillary cover A form of private health insurance that covers the cost of 
some non-hospital services such as physiotherapy or dental 
treatment.

credentialing The process used by health care providers to evaluate the 
qualifi cations and experience of health care professionals. 
Providers employ this process to ensure that health care 
professionals are fi t to be appointed with regard to their 
training, skills, experience and level of competence.

DoHA Australian Department of Health and Ageing

gap The difference between the benefi t payable by a health fund 
and the cost of treatment. 

HPPA Hospital purchaser provider agreement. Refers to an 
agreement between a health fund and a hospital in relation to 
the price payable as full payment by the fund for the episode 
of care.

HSAC Health Services Advisory Committee. Established by the 
Commonwealth Treasurer in September 2003 to act as a 
medium of consultation and liaison between the ACCC, 
doctors, relevant health professionals and health consumers 
to better understand and comply with the Trade Practices 
Act 1974 by the medical profession.

hospital cover A form of health insurance that covers the costs of hospital 
treatment such as accommodation or medical fees for in-
hospital services.

Lifetime Health Cover Under this initiative, people who take out hospital cover with 
a registered health fund earlier in life pay lower premiums in 
comparison to those who join at an older age. 

MBS Medical Benefi ts Schedule. A schedule of medical fees 
set by the government. People can claim a rebate of 
75 per cent of the MBS fee for in-hospital medical fees 
and 85 per cent of the MBS fees for medical fees incurred 
out of hospital, regardless of whether or not they are 
members of a health fund. 
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no gap/known gap Arrangements by which a health fund covers all of the gap, 
or requires a member to contribute towards the gap but 
informs the member in advance of the amount that they 
will need to pay.

Ombudsman Private Health Insurance Ombudsman.

Part IV Part IV of the Trade Practices Act 1974, which prohibits 
a range of anti-competitive conduct.

Part IVA Part IVA of the Trade Practices Act 1974, which prohibits 
a range of unconscionable conduct.

Part V Part V of the Trade Practices Act 1974, which provides for 
the protection of consumers by prohibiting a range of conduct 
particularly applying to consumer contracts (including the 
prohibition of misleading, deceptive or otherwise false 
trading practices).

PBS Pharmaceutical Benefi ts Scheme

PHIAC Private Health Insurance Administration Council

Second tier default benefi t A government initiative that sets the level of benefi t payable 
to a hospital that does not have a contract with a health fund 
at 85 per cent of the average benefi ts currently paid by that 
health fund for the episode of care in comparable private 
hospital facilities with which the health fund has contracts. 

The Act Trade Practices Act 1974
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Summary and overview

This report is the seventh report prepared by the Australian Competition and Consumer 
Commission (ACCC) in compliance with an order agreed to by the Australian Senate on 
25 March 1999 and amended on 18 September 2002. This Senate order requires the ACCC 
to provide a report of ‘any anti-competitive practices by health funds or providers, which 
reduce the extent of health cover for consumers and increase their out-of-pocket medical and 
other expenses’. 

2004-05 report

This report covers the period 1 July 2004 to 30 June 2005. During this period the ACCC: 

 commenced proceedings against the suppliers of health-related products, and fi nalised court 
action against a number of health funds

 authorised a health and aged care services provider’s acquisition of a general overnight private 
hospital in Launceston

 accepted an undertaking from a health service provider to divest itself of 14 private hospitals 
after it acquired several private hospitals

 allowed a number of health service related notifi cations to stand

 released the ACCC Info kit for the medical profession

 released (jointly with the Australian Health Workforce Offi cials Committee) the Review of 
Australian specialist medical colleges

 contributed to the DoHA’s review of the Health Insurance Act

 hosted three HSAC meetings.

In writing this report the ACCC sought contributions from 107 stakeholders, and received 
23 submissions. Some of the key issues raised are discussed below.

Exclusions and restrictions

The Ombudsman raised some concerns that consumers may not be receiving adequate 
information about the restrictions and exclusions applicable to particular health insurance 
products.

The ACCC considers that it is particularly important for health funds to provide clear, 
straightforward information about health insurance products that are subject to restrictions 
and exclusions. This information can help to protect consumers against problems arising 
from misunderstandings about the nature and extent of their insurance coverage, and 
minimises the likelihood of a dispute between members and funds.
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Portability

Portability of health fund membership was again raised as a signifi cant issue by a number of 
stakeholders this year. The ACCC supports the principle of portability and considers that it is an 
essential feature of the private health insurance system. 

Some stakeholders indicated a concern with a perceived regulatory imbalance that the practical 
operation of portability may be problematic in some circumstances. For example, a number of 
stakeholders commented on an apparent problem with the use of portability during contractual 
disputes between hospitals and health funds. Some health funds also noted that they could be 
seriously penalised for inappropriately encouraging consumers to transfer funds, while there was 
no penalty or even monitoring of health service providers who encouraged consumers to transfer. 
Other stakeholders expressed the view that the current portability provisions are ambiguous and 
may need some clarifi cation.

Several changes to the health insurance regime (e.g. informed fi nancial consent, deregulation of 
rule changes, a quality of advice code, etc.) may go some way to addressing these concerns.

Contracting between hospitals and health funds

As in previous years, a number of stakeholders (both funds and hospitals) expressed concern at 
ongoing diffi culties in the contracting environment, including delays in the commencement of 
negotiations, inappropriate negotiating tactics (such as the use of publicity) and ‘take it or leave 
it’ offers rather than genuine negotiation (see further below).

Also as in previous years, concerns were raised about the effi cacy of the voluntary code of 
practice  that seeks to regulate contract negotiations between hospitals and health funds.

Overview of reporting period

A number of issues have been identifi ed in the seven reports produced during the reporting 
period. Three principal areas which have been a relatively common feature in the reports 
have been:

 the amount and availability of consumer information for health services

 contract negotiations between health funds and health service providers

 prostheses cost deregulation.

Other issues that were initially raised as major concerns at one particular time but did not persist 
for a substantial period included: 

 health funds’ introduction of medical purchaser provider agreements

 disclosure by health service providers of interests in referred facilities or providers

 co-management arrangements (where health service providers enter into an agreement for 
payments to be made by the primary service provider to a ‘follow-up’ provider.
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Consumer information

Concerns over time have focused on the amount of information health fund members receive 
either from their fund or from health service providers regarding:

 benefi t entitlements

 gap payment liabilities for different medical services or forms of cover

 informed fi nancial consent regarding the costs of medical services, particularly those involving 
more than one provider

 exclusions and limitations on benefi ts (e.g. for pre-existing conditions)

 portability of cover between funds.

Overall, over time there has been a decrease in complaints/inquiries received by the ACCC and 
the Private Health Insurance Ombudsman about the level of consumer information in this area, 
which suggests a general improvement in providing such information to consumers, and thereby 
likely improved compliance with the consumer protection provisions of the Trade Practices Act 
1974 (the Act).

Factors likely to have contributed to this include ACCC enforcement and compliance action 
in the health insurance industry during 2000–04 to improve disclosure, the development of 
informed fi nancial consent as a standard practice with health service providers, increasing use 
of systems that provide information on service provider prices, the current development of a 
quality of advice code of practice by DoHA and the industry requiring private health insurance 
service providers (including funds, brokers and agents) to provide quality advice to consumers. 

These factors should go a considerable way to maintain appropriate levels of information 
disclosure in the future.

Contracting environment

The contracting environment between health funds and health service providers has also 
remained an issue of concern. This has been shown by:

 an increasingly transparent and competitive commercial environment which has resulted in 
consequent shifts in bargaining power

 complaints about delays in the contract negotiating process

 complaints about the lack of effectiveness of the voluntary code of practice that seeks to 
regulate contract negotiations between hospitals and health funds

 the health funds developing preferred provider arrangements for allied health professionals 
and access to those arrangements.

Despite the development of a voluntary code of practice to assist in reducing disputes in 
conducting contract negotiations between hospitals and health funds, this remains a diffi cult 
issue in the industry and the subject of ongoing complaints. Some of these complaints have 
been in the form of allegations of anti-competitive conduct that may constitute a breach of 
the Act, such as misuse of market power, third line forcing (a form of exclusive dealing) and 
unconscionable conduct. 
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The ACCC has investigated these complaints and, except in one instance, has come to the 
conclusion that there was not likely to be a breach of the Act. Rather, the complaints appeared 
to stem from the use of hard bargaining by some parties and the adaptation of other parties to an 
increasingly open commercial environment. The ACCC understands that relativities in bargaining 
power may affect the outcome of HPPA negotiations. This is common in commercial dealings in 
all sectors and is not, in itself, unlawful.

However, in some circumstances, the outcome of negotiations characterised by differences in 
bargaining power may support an inference that the Act has been breached, particularly when 
no legitimate commercial reason for certain outcomes is apparent. The provisions of the Act 
prohibiting the misuse of market power and unconscionable conduct in commercial transactions 
exist to ensure that parties do not use their bargaining power improperly. Parties who consider 
that such an improper use has occurred are welcome to contact the ACCC. 

It should also be noted that proposed amendments to the Act (currently before the parliament) 
include a notifi cation process to facilitate collective bargaining by small businesses with large 
businesses. These amendments may go some way to addressing issues of perceived imbalances 
in negotiating strength.

The ACCC is, however, disappointed that the voluntary code is not as effective as might be 
hoped. Any voluntary industry code needs strong industry support, commitment and resources 
to be effective and it is not clear that the health insurance contract negotiating code has achieved 
that required level of commitment, for reasons including the fact that several major service 
providers (such as hospital groups) and some health funds are not signatories of the code. The 
ACCC would welcome efforts to reinvigorate the code and rebuild the industry’s commitment to 
it. This may overcome many of the concerns raised. 

Prostheses cost deregulation

This issue primarily relates to the deregulation of the prostheses funding arrangements, allowing 
health funds to negotiate prices directly with suppliers.

The ACCC has welcomed the industry’s relatively unproblematic move to the new regulatory 
environment. While it did not receive any submissions from prostheses suppliers, the general 
approach and experience of the industry seems to have been constructive. The ACCC considers 
this a positive sign that other contractual and pricing issues in the industry can be successfully 
addressed in the near future.
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Future reports

The ACCC’s experience over the course of these reports suggests that the major issues of concern 
identifi ed above are either in the course of being addressed or are more properly the subject of 
external mechanisms outside the ACCC’s role. While the ACCC will maintain its role in ensuring 
that compliance with the Act continues in the industry, it considers that this role does not, of 
itself, require further monitoring of the industry in a formal sense. In the ACCC’s view, the 
objectives of the report (as a response to a Senate order) are now best met through the ACCC’s 
existing mechanisms for dealing with, investigating, and if necessary, prosecuting complaints 
about alleged illegal behaviour. To the extent that a report on this activity is necessary, this could 
either be met through the ACCC’s annual report on its activities, or perhaps with a brief report to 
the government.
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1 Introduction

1.1 Senate order

Section 29(3) of the Trade Practices Act 1974 (the Act) provides that the ACCC shall comply 
with a requirement from either House of Parliament or a Committee of either House or both 
Houses to furnish information concerning the performance of the ACCC’s function under the Act.

On 25 March 1999 the Australian Senate issued an order requiring the ACCC to table a report 
assessing anti-competitive or other practices by health funds or providers in relation to private 
health insurance. These reports were to examine six-month periods.

The ACCC tabled its fi rst report on 12 April 2000. Three other reports were tabled in accordance 
with the original Senate order.

On 18 September 2002 the Australian Senate amended its order. The order now reads that
… [t]here be laid on the table as soon as practicable after the end of each period of 12 months ending 
on or after 30 June 2003, a report by the Australian Competition and Consumer Commission containing 
an assessment of any anti-competitive or other practices by health funds or providers which reduce the 
extent of health cover for consumers and increase their out-of-pocket medical and other expenses.1

This report has been prepared in compliance with that order. It updates the ACCC’s six previous 
reports and focuses on conduct that has occurred during the period 1 July 2004 until 30 June 
2005. Where indicated, relevant developments since the end of the reporting period have also 
been included.

1.2  The ACCC

The ACCC is the statutory authority responsible for ensuring compliance with the Act . 
The ACCC also has responsibilities under other legislation.

1.2.1  The Trade Practices Act 1974

Broadly, the objective of the the Trade Practices Act is to enhance the welfare of Australians 
through the promotion of competition and fair trading and provision for consumer protection. 

The Act prohibits certain anti-competitive conduct (including anti-competitive mergers) and 
unconscionable, misleading, deceptive or otherwise false trading practices. 

The ACCC is able also to ‘authorise’ parties to engage in conduct that might otherwise breach 
some of the competition provisions of the Act when it is satisfi ed that the proposed conduct 
results in a net public benefi t. Authorisation provides immunity from legal action under the 
relevant provisions of the Act.

The ACCC or other parties may take action under the Act.

1 Senate Procedural Order 12: www.aph.gov.au/Senate/pubs/standing_orders/d04.htm#12 [full copy at appendix A]
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1.2.2  Application of the Act to the health sector

Since it was enacted in 1974 the Act has applied to incorporated medical and other health 
professionals’ businesses. Unincorporated medical/health professionals and their associations are 
also subject to the competition provisions of the Act and the state and territory equivalent, the 
competition codes. 

With regard to consumer protection, unincorporated medical and health professionals’ businesses 
are caught by the operation of the state and territory fair trading acts that substantially mirror the 
consumer protection provisions of the Act.

1.3  Consultation process

The ACCC consulted relevant stakeholders in the preparation of this report. A list of the parties 
contacted by the ACCC, identifying those parties that provided a submission, is at appendix B. 

In total, the ACCC contacted 107 interested parties including: 

 private health insurance funds and related associations 

 participants in the private hospitals sector 

 consumer groups 

 medical associations 

 allied health organisations 

 government agencies. 

The ACCC received twenty-two written submissions: fi ve submissions from private health 
insurance funds or related associations; three from the private hospitals sector; three from 
medical associations; two from allied health organisations; two from consumer/advocacy 
organisations; and seven from government agencies. The ACCC also received one oral 
submission.

This report has been prepared based on information contained in the submissions received by the 
ACCC during this consultation process, or otherwise obtained by the ACCC during the normal 
course of its work.
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2 Private health insurance in Australia

2.1 Private health insurance

Funding for Australia’s health care system comes from a range of sources including the 
Commonwealth Government, state and territory governments, health funds, individuals and other 
payers such as compulsory motor vehicle third party insurers. 

Australians are able to elect to be treated as either public or private patients in the Australian 
public health system. For public patients, the government’s universal health care system, 
Medicare, will cover the cost of hospital care. National standards for the forms used for this 
election have been developed.

Australians may also elect to be treated as private patients. Private patients have, in general, more 
choice about certain aspects of their health care experience. For example, private patients may 
be able to choose their own doctor and decide whether to go to a public or to a private hospital 
attended by that doctor. 

People may choose to insure against the potentially high cost of being treated as a private patient. 
Private health insurance also covers some health care costs not ordinarily covered by Medicare 
(such as chiropractic and dental treatment). 

2.1.1 Percentage of Australians with private health insurance

As of 30 June 2005, 42.8 per cent of Australians held private health insurance hospital cover. 
This is a drop of 0.1 per cent from 30 June 2004. A total of 8 699 075 people had private health 
insurance cover as of 30 June 2005. Compared to the previous fi nancial year, this is a drop of 
7292 people. Figure 1 demonstrates the change in percentage over time.
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Figure 1 Australians with private health insurance (hospital cover)

Source: Australian Government Private Health Insurance Administration Council.

As of 30 June 2005, 41.4 per cent of Australians held private health insurance ancillary cover. 
This is an increase of 0.1 per cent from 30 June 2004. The total number of people who had 
private health insurance ancillary coverage as of 30 June 2005 was 8 427 793. This is an 
increase of 125 989 people from the previous fi nancial year. Figure 2 demonstrates the change in 
percentage over time.

Figure 2 Australians with private health insurance (ancillary cover)

Source: Australian Government Private Health Insurance Administration Council.
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2.2 Health fund market

Private health insurance is provided by health funds registered under the National Health Act 
1953. At 1 September 2004 there were thirty-nine registered health funds (one of which is in the 
process of deregistration due to merging with another fund). This will be a fall of two from last 
year. Four registered health funds operated on a ‘for-profi t’ basis.2

Health funds are regulated by the Australian Government. The current regulatory regime adopts 
the principle of ‘community rating’. This means that health funds cannot discriminate against 
people because of their age, sex or level of health risk. Health funds must therefore impose the 
same premium upon all members who buy the same insurance product. A specifi c exception to 
the community rating of private health insurance is the Lifetime Health Cover initiative, which 
began in July 2000. Under Lifetime Health Cover, health funds may charge different premiums 
based on the age of each member when they fi rst take out hospital cover with a registered 
health fund. People who take out hospital cover early in life will be charged lower premiums 
throughout their life, relative to people who take out cover later. For recent changes to Lifetime 
Health Cover, see section 2.6.1 of this report.

In addition, a ‘reinsurance pool’ operates to equalise risk within the industry. Health funds with 
a younger and ‘healthier’ customer base subsidise those with an older or less healthy profi le. 

Finally, the government is able to regulate health funds through conditions imposed upon 
registration that relate to matters such as waiting periods, portability between funds, categories 
of membership and the types and levels of benefi ts. If the requirements are not met, a fund can 
be de-registered.

2.3 Number of insured hospital episodes

Figure 3 shows that the number of privately insured hospital episodes in private hospitals appears 
to be rising generally. There was a decline in the March quarter of the 2005 fi nancial year, but it 
rose again in the June quarter.

At 30 June 2005 the number of privately insured hospital episodes in private hospitals was 
457 254. This was an increase of 39 512 episodes from the previous fi nancial year. 

The number of such episodes in public hospitals has increased in the last fi nancial year as 
compared to the previous fi nancial year. As of 30 June 2005 the number of episodes in public 
hospitals was 84 251. This is an increase of 14 132 episodes from the previous fi nancial year.

2 Information sourced from PHIAC.
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Figure 3 Privately insured hospital episodes (public and private hospitals)

Source: Australian Government Private Health Insurance Administration Council.

2.4 Total hospital benefi ts

Figure 4 shows that irrespective of a drop in March 2005 the total hospital benefi ts paid by health 
funds (including public, private, acute and nursing home type patients) over the reporting period 
have increased. At 30 June 2005 the total amount of hospital benefi ts paid was $1 531 582 713. 
This is an increase of $143 927 051 as compared to the previous fi nancial year.

Figure 4 Total hospital benefi ts paid 

Source: Australian Government Private Health Insurance Administration Council.
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2.5 Benefi ts paid in relation to prostheses

Figure 5 shows that the cost of the benefi ts paid for prosthetic devices continues to escalate. 
At 30 June 2005 the total amount of benefi ts paid in relation to prostheses was $213 939 677. 
This is an increase of $38 609 675 compared to the previous fi nancial year. 

Concerns about the increasing costs of prostheses, and initiatives to address these concerns, are 
discussed in chapter seven of this report.

Figure 5 Benefi ts paid in relation to prostheses 

Source: Australian Government Private Health Insurance Administration Council.

2.6 Developments in the regulation of private health insurance

In February 2004 the Health Legislation Amendment (Private Health Insurance Reform) Act 
2004 was passed, providing for a number of changes to the regulatory framework for private 
health insurance. These changes and other developments that have occurred during the period 
are outlined below.
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2.6.1 Lifetime Health Cover

The amendments referred to above made the following changes to the operation of the Lifetime 
Health Cover initiative:

 a ‘standard’ birthday of 1 July is now used for the purposes of calculating any Lifetime Health 
Cover loading

 veterans who hold a Gold Card issued by the Department of Veterans Affairs are deemed 
to have had hospital cover for the period they have had the Gold Card for the purposes of 
calculating any Lifetime Health Cover loading

 new migrants have a 12-month period of grace in which to take out hospital cover without 
incurring a Lifetime Health Cover loading.

In addition, Australian citizens or permanent residents who spend time overseas or residents of 
Norfolk Island:

 do not incur a Lifetime Health Cover loading for any period greater than 12 months spent 
overseas provided they held hospital insurance before they went overseas

 do not incur a Lifetime Health Cover loading if they are overseas on their 31st birthday and 
purchase hospital cover by 23 April 2005 or the fi rst anniversary of their return to Australia, 
whichever is later.

2.6.2 Increased powers of the Ombudsman and the publication of the fi rst 
‘State of the health funds report’ in February 2005

Since 27 February 2004 the Ombudsman has had increased powers to investigate complaints 
and resolve disputes, and the power to make recommendations on matters arising from an 
investigation. The Ombudsman is also now required to produce an annual State of the health 
funds report to provide information on the performance of health funds. The Ombudsman 
released its fi rst State of the health funds report on 22 February 2005.

The State of the health funds report met with varying responses from stakeholders. Health 
service providers, consumer groups and health funds noted the potential value of information 
in the report being provided to consumers, but concerns were also raised about some of the 
methodologies used in the report.

The Ombudsman submitted that:

The changes to the Ombudsman’s powers related mainly to the Ombudsman’s investigatory powers 
and included clarifi cation of powers to require information and the production of fund records, 
the responsibility of funds, hospitals and medical practitioners in relation to the Ombudsman’s 
recommendations and an explicit power (and new function) to report and make recommendations to 
the Minister. The changes also provided penalties for not complying with requirements to provide 
information or records to the Ombudsman and for providing false or misleading information.

The changes to the Ombudsman’s powers have not generally affected the day-to-day dealings between 
the Ombudsman and health funds. The Ombudsman continues to settle most complaints through 
informal mediation and negotiation.

[And further:]

The Ombudsman believes that the new powers have improved PHIO’s ability to investigate and resolve 
complaints and other issues.
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Regarding its State of the health funds report, the Ombudsman noted that:

The report provides comparative information on the performance of health funds on some indicators 
likely to be of interest to consumers; service delivery arrangements, service performance (including 
level of complaints to PHIO, fi nancial information and some general information about product 
coverage.

The report was generally well received by consumers and industry stakeholders. Inevitably there was 
some criticism of the choice of some indicators and the simplifi ed ratings approach that was adopted in 
the report. (All funds were rated from A to D against chosen indicators.)

The Ombudsman intends to continually improve and refi ne the content and format of the report over 
time taking account of feedback and following appropriate consultation.

Health service providers were very supportive of the Ombudsman’s role, its ‘new’ powers and its 
State of the health funds report. 

The Australian Dental Association (ADA) submitted:

The ADA believes that the Private Health Insurance Ombudsman has an important role to provide 
independent advice to consumers about health funds, and dealing with complaints from health funds, 
private hospitals and medical practitioners about insurance arrangements.

While the ADA is not in a position to comment on the impact of the increased powers of the Private 
Health Insurance Ombudsman, the ADA is able to provide some brief remarks about the State of the 
Health Funds Report.

The ADA believes the Report provides valuable information about the performance of health funds 
that is not available from other sources. From the perspective of the ADA, the information provided on 
pages 5-7 (‘Key Consumer Concerns, Issues and Developments’), pages 18-19 (‘Finances and Costs’) 
and pages 28-35 (‘Ancillary Cover’) is the most useful part of this report.

The ADA believes that greater analysis of the range of consumer complaints about health funds, and the 
role of the Ombudsman to resolve these complaints, would add value to future reports.

The Australian Private Hospitals Association (APHA) submitted:

The Report contains a range of useful information but is very much a fi rst step, a notion that is 
acknowledged by the PHIO in his Foreword to the Report:

In my view there is a real need for consumers to have access to health fund product information 
presented in a way that makes it easier to compare products across a range of funds. It was beyond 
the intended scope of this report (and my offi ce’s capacity at this time) to provide such detail but 
I will continue to explore with the industry and other stakeholders how this objective can best be 
achieved.

APHA looks forward to the publication of the PHIO’s second report.

The Australian Consumers’ Association (ACA) submitted:

ACA is in favour of the Private Health Insurance Ombudsman (PHIO) having increased powers as 
outlined in the Health Legislation Amendment (Private Insurance Reform) Act 2003. Health insurance 
can be diffi cult to understand because of the number of funds offering varied packages and services. 
An independent body should oversee disputes in this rather complicated area and ACA commends the 
Government for taking action.

More people need to be made aware of the role of the Ombudsman and its purpose so that they may 
seek redress. ACA suggests that the Ombudsman be asked to develop a communications/ awareness 
strategy in consultation with stakeholders in particular consumer organisations. There may be 
advantages in the PHIO working together on awareness raising with other dispute resolution schemes.
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The Report provides a comprehensive assessment of the performance of private health insurance 
providers. The Report itself however, is not presented in a very accessible way and is only available 
to those with internet facilities. ACA believe a short summary of the Report should be reproduced in a 
consumer friendly format and distributed to all members to further educate people about their options.

Health funds were also quite supportive of the Ombudsman’s overall role and usually 
comfortable with its powers, however, several criticised aspects of Ombudsman’s State of the 
health funds report, in particular, the Ombudsman’s use of the data at its disposal; the degree of 
simplifi cation applied to the rankings of various health funds within the report’s categories; and 
the comparison of closed and open funds. 

The Australian Health Insurance Association Ltd (AHIA) submitted:

AHIA and its members generally support the concept of external agencies reporting on Fund activities 
and behaviour, but are concerned that such reports should be accurately based and avoid giving 
consumers false impressions, or in effect be misleading. This can be especially so in relation to 
information about pricing, etc. AHIA recalls articles in Choice Magazine which encouraged readers to 
regard as ‘best buys’ two funds which subsequently went into administration and were forced to merge 
by the regulator.

It is important to note that, while some of the material to follow may seem rather critical of the 
Ombudsman’s report, the health funds and the Ombudsman are communicating constructively 
about the structure and content of future reports. The AHIA noted in its submission:

A number of funds expressed concerns to the Ombudsman about the fi rst report. The PHIO has 
indicated his intention to consult with the industry with a view to the next report.

Medibank Private Ltd (MPL), a national health insurance fund, submitted:

Medibank Private has no specifi c comments in relation to the increase in the powers of the PHIO 
insofar as they may impact competition between funds. There is a lack of transparency in relation to the 
utilisation of these new powers in relation to each fund, [and] in relation to which particular scenarios 
they may be applied, and thus we have no information on which to base any assumptions as to the 
impact on the ability of the funds to compete on a level playing fi eld.

Medibank Private raised signifi cant concerns with the PHIO regarding the State of the Health Funds 
Report, both during consultations and also subsequent to the fi nal release of the report. Medibank 
Private considered some of the information depicted in the report may have been misleading, with 
resulting implications for consumer protection and competition between funds.

MPL outlined its key concerns about the Ombudsman’s report in some detail in its submission, 
but in summary:

[MPL considers] that the following amendments are necessary to ensure that the next Report is not 
misleading:
1. Separate tables for restricted funds and open funds to ensure only like funds are compared;
2.  Include a table of PHIAC data comparing total ancillary benefi ts paid per SEU [single equivalent 

unit—a standardised measure used to take into account variance in the number of persons covered 
under a contributor’s policy];

3.  Include a comparison of preferred provider based on out-of-pocket costs (rather than average 
benefi ts); and

4. Include comparisons of a broad selection of products, not just top products.

We understand that data referred to at points 3 and 4 above was collected by the PHIO’s offi ce during 
the initial survey process, although the data was not used for the National report. 
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MPL considered that comparing only the top ancillary covers of funds may not be a true 
representation of a fund’s performance nor suffi cient basis for consumers to compare funds.

MPL also noted that, while the difference between open and restricted funds was explained in 
one part of the report, consumers may not be aware of the difference when they compare funds in 
the specifi c tables in a separate section of the report.

St Luke’s Health, a health insurance fund based in Tasmania but operating nationally, noted that:

The publication of the fi rst State of the health funds report in February 2005 led to a great deal of 
misunderstanding, both in the media and with the general public.

Of great concern was the general impression that a small closed health fund, which paid back in 
excess of 100 percent of contributions, was in fact one of the best operated health funds in Australia. 
There seems to be little understanding/appreciation, by both the media and the public at large, that 
if a health fund is paying back in excess or 100 percent of its contributions, in both benefi t and 
management expense, then that fund is operating at a defi cit. The way the Ombudsman has structured 
the report is very unhelpful in this regard.

The ratings between health funds on certain key performance criteria also needs review as it does not 
take into account the differences between funds and their sizes. Some of the issues that health funds 
were rated on does not make sense in small regional areas.

The Health Insurance Restricted Membership Association of Australia (HIRMAA) stated in 
its submission that the general powers of the Ombudsman were not of concern, except those 
that ‘required the [Ombudsman] to produce a State of the health funds report’. HIRMAA also 
submitted:

HIRMAA was not concerned with a State of the health funds report per se, but rather that the report 
was going to try and rank health funds on a whole range of components which are quite frankly 
impossible to rank in any scientifi cally defensible manner. The ranking system applied was fl awed …

HIRMAA submission goes into some detail regarding the Ombudsman’s development and use 
of the ranking system, which will not be reproduced here in their entirety, but the comments 
regarding the report’s Finances and Costs chapter are illustrative:

In the forward to the report, the Ombudsman qualifi ed the use of the rating system but prefaced it with 
the statement, ‘Until now consumers haven’t had much independent information about the performance 
and service delivery of health funds … The range of information in this report should better inform 
such choices.’ Unfortunately the simple rating system used placing all funds into categories A 
through to D on the basis that the top 25% of funds fall into A through to the bottom 25% fall into 
D, in too many instances fails to assist members to be informed and able to make better choices as a 
consequence. Nowhere is this more important or less accurate than in the section relating to Finances 
and Costs.

The Finances and Costs segment in the report relies on data covering just one year, a point of time 
analysis as inaccurate as it is misleading to consumers. Without wishing to dwell on the performance 
of individual funds, (for this is what is behind our criticism of this segment) we will use purely for 
illustrative purposes the fi rst two funds on the comparative table. The fi rst fund records a very minimal 
loss of 0.9% while returning 94.5% of all contributions to members by way of benefi ts and receives 
a C rating. The second fund which has, this reporting year, made a profi t of 10.4% and yet returned 
only 79.1% of its contributions to members receives an A in the rating system. This is what the 
consumer sees.
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BUPA Australia (incorporating the previous HBA and Mutual Community funds) submitted:

The increase in the Ombudsman’s powers emanating from the Health Legislation Amendment Act 
2003 has not had a major impact on our operations. Our relationship with the offi ce of the Private 
Health Insurance Ombudsman (PHIO) prior to the legislation was particularly positive and thus has not 
changed following the introduction of the new legislation.

We welcome further collaboration with PHIO to continue the enhancement of consumer protection.

We also welcome recent proposals to expand the PHIO powers to include providers of health care. 
The current imbalance of powers inevitably focuses PHIO attention on the Health Funds, even in 
instances where the source of the complaint is a provider.

However, any increase in PHIO powers must not intrude on commercial areas such as hospital contract 
negotiations. We do not believe that it is in the best interests of consumers to mandate that the PHIO 
acts as an independent arbiter.

In regard to the Ombudsman’s report itself, BUPA stated in its submission:

BUPA Australia also welcomed PHIO’s fi rst State of Health Funds Report in February 2005 and 
supports the Government’s legislative initiative to provide consumers with more information about 
private health insurance arrangements.

However, we do have some reservations about the report and doubt that consumers have been 
provided with suffi cient information to allow them to understand the context of the ratings contained 
in the report. We believe that consumers should regard the indicators/ratings used in the report with 
caution. Many indicators, if read in isolation, are capable of providing consumers with inaccurate or 
incomplete information which may be seriously misleading. High ratings are given to Funds with 
high ratios of benefi ts to contributions. For example, funds X and Y have benefi t ratios of 96.4% and 
108.3% respectively. Both Funds received an ‘A’ rating, however, when the management expense ratios 
are included, it is clear that total expenditure exceeds income. This is not a commercially sound or 
fi nancially sustainable position and is misleading to consumers.

Nevertheless, the report is important for the improvement of consumer access to information about 
the performance of the private health insurance industry and we will continue to work with PHIO to 
enhance the value of this document for consumers.

2.6.3 Deregulation of rule changes

 The February 2004 legislative changes also provided for deregulation of fund rule and benefi t 
changes. From 1 July 2004 health funds were no longer required to submit proposals for changes 
to their rules and benefi ts to DoHA for consideration, but had to advise DoHA of the changes 
before they took effect. The Ombudsman submitted that:

[This] change does not appear to have resulted in any increase in the incidence of benefi t or rule 
changes implemented by funds and, as yet there has been no signifi cant change to the range of 
benefi ts offered by funds. In fact, fewer funds announced benefi t and rule changes last year than 
in previous years.
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2.6.4 Second tier default benefi ts

Second tier default benefi ts enable certain hospitals that do not have an HPPA with a particular 
fund to receive a default benefi t of no less than 85 per cent of the average scheduled benefi t 
payable by that fund to comparable hospitals. 

The Minister for Health and Ageing initially announced in April 2003 that second tier default 
benefi ts would be phased out by 30 June 2004. However, in July 2004 the minister announced 
the government’s decision to retain second tier default benefi ts, subject to some changes designed 
to prevent the use of second tier default rates as a ‘fl oor price’ for contract negotiations between 
funds and hospitals. 

Under the revised arrangements, health funds are no longer required to provide copies of 
their second tier rates to hospitals on request, nor are they required to provide their rates to 
other funds.

This issue was commented upon by a number of stakeholders and is discussed further in 
chapter fi ve of this report.
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3 Complaints

The ACCC is one of a number of organisations to which consumers who are concerned about 
health-related issues may complain. Consumers with complaints or inquiries about private 
health insurance (or health funds, medical practitioners or hospitals) can also approach the 
Ombudsman and complaints about health care can be made to the health complaints offi ces in 
each state or territory. 

3.1 Complaints to the Ombudsman

Figure 5 illustrates that the majority of complaints received by the Private Health Insurance 
Ombudsman during the period related to the benefi ts payable to health fund members. 

Figure 6 Complaint issues received by the Ombudsman

 

Source: The Private Health Insurance Ombudsman.

Overall, the Ombudsman received 2571 complaints during 2004–05; this is a decrease of 
421 complaints (14 per cent) from the previous year. This is the lowest number of complaints the 
offi ce has received in the last fi ve years. This year there were fewer complaints about health 
insurance premiums (cost complaints) than in previous years (2003–4 there were 334; 2004–5 
there were 319).
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3.2 Complaints to the ACCC

Generally, the ACCC relies on complaints to draw its attention to possible breaches of the Act. 
Complaints received about the health sector during the reporting period are shown in table 1.

Table 1  Health-related complaints and inquiries received by the ACCC

1 July 2004–30 June 2005 Part IV Part IVA Part V Other Total

Health funds 17 2 83 23 125

Hospital (including psychiatric hospital) services 
and nursing homes

5 2 21 26 61

General practice medical services 22 3 30 3111 3661

Specialist medical services 53 5 66 1542 2782

Dental services 5 0 17 28 50

Pathology services 5 0 4 2 11

Optometry and optical dispensing 7 1 62 7 77

Ambulance services 3 0 5 5 13

Physiotherapy and chiropractic services 5 0 13 3 21

Community health centres 2 0 7 123 213

Other health services 26 1 126 56 209

Total 150 14 434 6274 12324

1  Includes 298 requests for the ACCC’s publication ACCC Info kit for the medical profession.
2  Includes 119 requests for the ACCC’s publication ACCC Info kit for the medical profession.
3  Includes 11 requests for the ACCC’s publication ACCC Info kit for the medical profession.
4  Includes 428 requests for the ACCC’s publication ACCC Info kit for the medical profession.

During the last reporting period (1 July 2003–30 June 2004) 774 inquiries and complaints about 
the sector were received. In August 2004, the ACCC launched its publication, the ACCC Info kit 
for the medical profession.3

The ACCC recognises that effective communication with the medical profession on how the Act 
applies to doctors is crucial to ensuring certainty for doctors, particularly those supplying health 
care in rural and regional Australia. The ACCC Info kit for the medical profession therefore 
provides simple and straight forward guidance to help doctors comply with the Act, including:

 answers to common questions about how competition and fair trading laws apply to the 
medical profession

 information about the ACCC’s role and functions; the relevance of the  Act to doctors; ACCC 
investigative steps; complaint and inquiry processes

3 See the ACCC website www.accc.gov.au.
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 information on unconscionable conduct—what it means for doctors, their suppliers, landlords, 
hospitals and health funds and their dealings with patients 

 collective negotiations and the Act—what doctors need to know

 setting fees—what does and does not amount to price fi xing when setting fees

 how to create and end a medical roster in compliance with the Act (including the interaction 
between rosters and fee setting)

 how to ensure patients are not misled or deceived.

Interest in the info kit and its associated publications was very high, resulting in 428 requests 
from members of the medical profession and other relevant parties. As can be seen in the chart 
above, this resulted in signifi cantly more inquiries being registered for the sector (1232) than for 
the previous period (774).

When those 428 info kit requests are allowed for, the number of inquiries and complaints for the 
current reporting period is 804, an increase of 30 (3.9 per cent) over the previous period. Many of 
these may, in fact, have been inquiries about the info kit that did not result in the kit being sent to 
the inquirer (e.g. they may have been able to download the material from the ACCC’s website).

From its launch on 20 August 2004 to 30 June 2005 the ACCC supplied approximately 
11 300 copies of the ACCC Info kit for the medical profession to the public, including 
approximately 5500 copies in response to requests through the ACCC Infocentre.

The main areas where complaints were received during this reporting period were very similar 
to the previous period:

 advertising by health funds, or statements by health fund staff

 premium increases or benefi t changes by health funds (including in relation to inadequate 
notifi cation of premium increases or benefi t changes) 

 suspected arrangements between competing health funds, medical practitioners or other 
providers of health services

 inquiries as to why some health service providers (e.g. private hospitals, dental and day 
surgeries) did or did not have HPPAs with certain health funds.

3.2.1 Consumer protection concerns

Part V of the Act provides for the protection of consumers. During the period, 19.1 per cent 
of the complaints and inquiries in relation to Part V received by the ACCC about the health 
sector related to health funds (c.f. 19.3 per cent in the previous period). These concerns 
included allegations of misleading or deceptive conduct by funds in their advertising and other 
promotional activities, and oral misrepresentations by health fund staff. That said, it must be 
noted that the number of Part V complaints against the entire sector fell by 89 (17.0 per cent) 
and against health funds by 18 (17.8 per cent).
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3.2.2 Outcome of concerns

Of the 1232 complaints and inquiries recorded by the ACCC over the period, 428 were requests 
for the ACCC info kit, leaving 804 complaints or inquiries about other issues. The majority of 
these contacts (619) did not progress beyond an initial telephone call or email to the ACCC’s 
Infocentre, as they were:

 requests for information

 matters outside the ACCC’s jurisdiction or better addressed by another agency 
(e.g. Ombudsman, state/territory offi ce of fair trading or Health Care Complaints 
Commissioner)

 resolved by the provision of information about the ACCC or the Act

 within the ACCC’s jurisdiction but did not constitute a breach of the Act

 complaints that did not fall within the ACCC’s enforcement objectives and priorities.

185 matters progressed to the stage of ‘initial investigation’, during which further investigative 
work was carried out. 157 of these matters have been resolved and the remaining 28 matters were 
not resolved at the time of this report.
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4 Health funds 

This chapter examines competition issues for the conduct of health funds, and discusses 
consumer concerns relevant to the provision of private health insurance. Issues relating to 
hospitals, medical practitioners and suppliers are discussed further in subsequent chapters.

4.1 Consumer information

4.1.1 Premium increases

The number of complaints received about premium increases by both the ACCC and the 
Ombudsman declined during the period as they had the previous period. There was no 
indication as to why this was. It may be that premium increases were more in line with 
consumer expectations and/or that consumers were better informed about the background 
and process for health insurance premium increases.

4.1.2 Exclusions and restrictions

Exclusions per se were not widely raised in the submissions to this year’s report. 
Two possible reasons for this are:

 the Ombudsman and the APHA have been in direct contact with the ACCC on the issue 
during 2005

 what appears to be an increasing use of benefi t limitation periods, rather than outright
(and permanent) exclusions. The Ombudsman submitted:

Benefi t limitation periods are periods (generally one year or more) during which only limited benefi ts 
are paid for certain identifi ed treatments. Most open membership funds include benefi t limitation 
periods as a feature of some of their products. They are a way of reducing the cost of hospital cover and 
have advantages over ongoing exclusions and restrictions, in that eventually (following the expiration 
of the benefi t limitation period) members gain access to full cover without the limitation on benefi ts.

The Ombudsman is opposed to the use of benefi t limitation periods in transfer situations because 
they undermine the portability of health insurance for the particular treatments targeted by the 
limitation periods. Nonetheless, it is acknowledged that the rules of both BUPA and Australian Unity 
have not been disallowed and are apparently in accordance with the requirements of the legislation 
(if not the spirit).

[DoHA] has recently circulated a proposed condition of registration for health funds that would prohibit 
the imposition of benefi t limitation periods on transferring members.
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Health insurance policies with exclusions and limitations were of particular concern to 
APHA and ACA. APHA considers that the marketing of these polices could disadvantage 
consumers with particular needs (e.g. promoting or selling policies to elderly people that 
exclude cardiac or orthopaedic services). In APHA’s view, this raises concerns under the 
statutory warranty provisions of the Act, which require that services must be carried out 
with due care and skill and, if the intended purpose or result is made known to the service 
provider, there is an implied warranty that the services will be fi t for that purpose. 
APHA has raised this issue separately with the ACCC.

APHA considers that one solution would ‘be to drastically reduce the number of different 
policies currently in existence… [and] to prohibit exclusionary policies’.  APHA also 
provided the ACCC with more detailed information developed by the APHA’s Psychiatry 
Committee for the current Inquiry by the Senate Select Committee on Mental Health. This is 
in the form of an assessment of health fund products with limitations on benefi ts for mental 
health services and how restrictions and limitations can be imposed under HPPAs.

In its submission to this report, ACA noted:

Consumers are currently disadvantaged if they switch to a policy with benefi t limitation periods 
especially if they are on the same level of cover. Although they have already served these benefi t 
limitation periods they will have to serve them again with the new fund. ACA believes this second 
limitation period should be removed immediately.

4.1.3 Initiatives that help consumers understand their policies

As it noted in last year’s report, the ACCC considers that it is particularly important that 
health funds provide clear, straightforward information about health insurance products that 
are subject to restrictions and exclusions. Providing this information protects consumers 
against the problems associated with misunderstandings about the nature and extent of their 
insurance coverage, and minimises the likelihood of a dispute between members and funds. 
The Ombudsman submitted:

Virtually all complaints to the Ombudsman about health fund benefi ts for hospital treatment concern 
unexpected gaps in the coverage of benefi ts and, as a result, unexpected bills for health fund members. 

These gaps can arise because of the provisions of particular health insurance products (which may limit 
the benefi ts paid for particular treatments); because the particular hospital does not have an agreement 
with the person’s fund (which usually means the hospital’s charges are not fully covered by the fund’s 
benefi ts); or because the fund’s benefi ts have not fully covered their doctor’s fees (and the doctor has 
chosen not to use the fund’s gap cover scheme).

While some complainants are made aware of these gaps in advance and are simply aggrieved about the 
existence of the gaps and their size, most complaints would not have arisen if the person was properly 
advised in advance of the likely cost of the procedure and had the opportunity to consider options to 
avoid that cost.
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The Ombudsman noted that complaints he received about medical gaps fell signifi cantly 
over the period:

There was a decrease in complaints to the Ombudsman about medical gaps, with 137 complaints 
recorded in the 2004/05, compared with 197 in the previous year. The Ombudsman is aware, however, 
that there is still confusion among some doctors and their patients about the requirements that must be 
met before a health fund is permitted to pay a gap benefi t.

When legislation was introduced to allow health funds to cover medical gaps, the Parliament provided 
strict criteria to control the potential infl ationary impact of gap schemes on premiums. In addition, a 
key feature of the legislation in encouraging doctors to participate in gap schemes was the voluntary 
nature of agreements between health funds and doctors. 

This means that the decision to provide a no or known gap service to each individual patient rests with 
the doctor. The fund can only pay above the Medicare Benefi ts Schedule fee if the doctor agrees to 
participate in the fund’s scheme and bill the patient under that scheme. Consumers, on the other hand, 
tend to believe their fund is at fault if their doctor does not bill them as a no or known gap patient under 
their fund’s gap scheme.

It would be diffi cult, not to say impractical and unfair, to assign responsibility for informing 
fund members solely to one party (fund, hospital, doctor). While a member does have a 
specifi c type of cover, this will interact differently with different providers and this can be 
complicated (sometimes in a positive fashion) by the relationship the member’s fund has 
with the provider in question. The Ombudsman recognised this in his submission:

Funds, hospitals and doctors all have a role in ensuring that consumers are adequately informed. 

Funds should provide clear explanations to their members about the limitations of the cover they have 
purchased. They should also educate their members about how gaps can arise, what can be done to 
avoid them and what information they should obtain from their doctor and hospital before agreeing 
to treatment.

Hospitals play a key role in informing consumers about the cost implications of a particular treatment, 
given their health insurance coverage. The procedures adopted by funds and private hospitals, to ensure 
that fund members can be given this advice before treatment, are well established and generally work 
very effectively.

There appears to be no uniform procedure to ensure that consumers are provided suffi cient 
information by health service providers and health funds to understand the relevant fees 
and what their policy does and doesn’t cover. This has lead to certain initiatives that can 
be referred to collectively as informed fi nancial consent (IFC). IFC refers specifi cally to 
the information provided to a member before undergoing a particular treatment or series 
of treatments, rather than the more general information surrounding the member’s policy 
purchasing decision. IFC is discussed in more detail in section 6.2 of this report.

The Australian Medical Association (AMA) has developed and distributed a standard form to be 
used by doctors in providing for a patient’s informed fi nancial consent.

The AMA consulted the Ombudsman and key health consumer and industry bodies in the 
development of this form.
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4.1.4 Ancillary ‘lifestyle’ benefi ts

From December 2003 restrictions were introduced to prevent health funds from paying 
contributor ancillary health benefi ts for goods and services which were primarily for the purpose 
of sport, recreation or entertainment. This basically meant that funds could no longer pay 
benefi ts on, for example, various sporting equipment and fi tness expenditure (e.g. bats, racquets, 
protective gear, gym membership). The restrictions meant that ‘lifestyle’ items could only be 
covered if they were specifi ed as part of a health management program, which must be approved 
by the fund and ‘… intended to prevent or ameliorate a specifi c health condition or conditions’.

The Private Health Insurance Administration Council (PHIAC) submitted that:

During the year ending June 2004 1.9% of total ancillary benefi ts were for lifestyle type benefi ts. 
During the year ending June 2005 this had reduced to 0.4%.

The Australian Dental Association (ADA) submitted:

While the ADA does not have any comments about the regulation of specifi c ancillary products, we 
believe that as a matter of good health policy, health funds should offer products where there is clear 
evidence that they provide a health benefi t. Health promotion and education are important aspects of 
a preventative health approach and products such as smoking cessation programs can have a range of 
benefi ts for people’s health, including their oral health. By contrast, lifestyle benefi ts such as discounts 
on sporting apparel have less of a direct health benefi t.

The regulation of health benefi ts is particularly important as these are subsidised by the taxpayer 
through the 30% rebate, the 35% rebate for people aged between 65–69 years and the 40% rebate for 
those 70 years and older.

Medibank Private (MPL) submitted:

MPL have agreed to, and support the Ancillary Framework document that was established between the 
AHIA and [DoHA].

Further to the ACCC’s acknowledgement of our successful rationalisation of our Dental Members’ 
Choice Network as outlined in the ACCC’s last report to the Senate, MPL has now rolled out this 
process to the remaining modalities.

The Australian Consumers Association, also on the 30% rebate issue, submitted:

While we recognise that many ancillary health products may improve the overall well being and health 
of individuals, we do not believe that tax payers (through the 30% rebate) should be subsiding the cost 
of these services. The aim of the rebate is to encourage consumers to take out private health insurance 
to take pressure off the public health system. Subsidising for example, massages does not decrease the 
burden on the health care system and should therefore not be paid for by Australian tax payers. 
The ACA calls on the Commonwealth government to withdraw the 30% rebate starting by abolishing 
the rebate for extras policies, as this does not directly take pressure off the public health system.
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4.1.5 Quality of advice code

In July 2005 government ministers approved a self-regulatory code for health funds dealing with 
the quality of advice provided to consumers. The initial decision to develop the code was made in 
September 2002.

The code sets out minimum standards for health insurance funds that become signatories to 
the code. The health insurance industry associations (AHIA and HIRMAA) are responsible for 
implementation of the code over the next year.

The Ombudsman submitted:

The full implementation of this voluntary code promises be a very positive development for the 
industry. It includes obligations for funds as well as agents, brokers and other intermediaries acting on 
their behalf and sets out the expected standards for training of health fund staff and others responsible 
for advising consumers about health insurance products. 

It specifi es the range of information that should be included in policy documents and endorses a plain 
English approach to consumer information. It also requires funds to have documented and effective 
complaint handling procedures and to ensure that members are made aware of the availability of the 
Private Health Insurance Ombudsman. 

The Ombudsman will be working with the industry associations and individual funds to make sure 
that this excellent industry initiative achieves its objectives.

The ACCC notes that the new code is scheduled for adoption by individual health funds in 
November 2005 and public launch in January 2006. The ACCC hopes that the code will lead to 
improved conduct and consumer welfare in the industry.

4.2 Health fund conduct affecting allied health practitioners

4.2.1 Preferred provider schemes

As in previous years, some allied health providers raised concerns about the operation 
of preferred provider schemes. In particular, these concerns related to:

 the process by, and basis on, which providers are selected to participate in preferred 
provider schemes

 the process by, and basis on, which providers’ participation in such schemes is terminated 

 the imposition of administrative burdens on preferred providers (such as audit processes)

  the information provided by funds to members in relation to preferred provider schemes.

The ACCC considers that preferred provider schemes are unlikely to breach the Act. 
Further, the decision to include or exclude a provider from a scheme can be a legitimate 
commercial decision for the health fund. 

It is important that funds do not mislead consumers about the operation of preferred provider 
schemes. It is particularly important that health funds provide accurate information and do not 
misrepresent the benefi ts of preferred provider schemes when members who may have obtained 
a quote from a non-preferred provider approach the fund seeking rebate information. 
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4.2.2 Regulation of allied health practitioners

The regulation of allied health practitioners has been raised less and less by submitters to this 
report in recent years. Only two specifi c references were received this year, from the Ombudsman 
and the Dietitians Association of Australia (DAA):

PHIO received a number of complaints from health fund members in the 2004/05 fi nancial year in 
relation to recognition of ancillary providers. In most cases, the member had been denied a benefi t 
because their provider was not “recognised” by the fund.

Provider recognition enables health funds to ensure that benefi ts are only paid to providers who meet 
certain minimum standards. In some instances, a fund is able to assist a member by taking steps to 
recognise their provider so the member can access benefi ts.

The DAA submitted:

It has been pleasing to see that many private health insurers are now accepting Accredited Practising 
Dietitian (APD) as the credential required for provider status. This is the credential accepted by the HIC 
and DVA and we strongly encourage this as the standard across all Private Health Insurance providers 
to ensure the safety and quality of service provided to consumers in this part of the health system. 

More general references were made by the Australasian Society of Clinical Immunology and 
Allergy (ASCIA) and the International Institute of Psychosomatic Medicine who both raised 
concerns with diffi culties in getting certain treatments or regimes ‘recognised’ for benefi t 
payments by health funds. These included allergen specifi c immunotherapy and programs for 
tobacco abstention, weight loss and stress management.

ASCIA submitted:

We would like to express our deep concerns about support by many private health insurance 
organisations for unorthodox and unproven methods which are used by some alternative health 
practitioners.

ASCIA members are also concerned that their patients often have diffi culty in obtaining rebates from 
private health insurers for allergen specifi c immunotherapy which is a proven allergy treatment.

4.3 Portability

In his submission, the Ombudsman summed up the current portability rules:

The concept of portability of health insurance is reasonably straightforward. It means when you change 
health funds your new fund will give you credit for any waiting periods you’ve already served for the 
benefi ts you had with your old fund. You don’t have to serve the waiting periods again.

The only time you will have waiting periods after you change is if your new product has some 
additional benefi ts that your old product didn’t. In that case the waiting period will apply to the 
additional benefi ts.

For example:

  If your old product didn’t cover hip replacement and your new cover does, you have to serve the 
waiting periods before you get any benefi ts for hip replacement under your new policy. 

  If your old policy had an excess of $500 for hospital treatment and you want to change to a policy 
that only has a $100 excess for hospital treatment, you have to serve the waiting periods before 
you get the benefi t of the lower excess.
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For hospital treatment there are only three waiting periods that can apply:
- a general 2 month waiting period (funds will often waive this anyway when you join);
- a 12 month waiting period for obstetrics; and 
- a 12 month waiting period for pre-existing ailments.

In practice it is most often the pre-existing ailment waiting period that is applied to any additional 
benefi t on transfer. Most people and most doctors don’t understand that a pre-existing ailment (for 
health insurance purposes) is where you had any sign or symptom of the condition before you joined 
the fund— it doesn’t have to have been diagnosed or treated and it’s the medical advisor appointed by 
the fund who decides if a condition is pre-existing.)

Portability was a signifi cant issue in the previous reporting period, with problems arising in 
the practical implementation of the principles of portability. However, it seems to have receded 
somewhat, as the Ombudsman also submitted:

Despite all the attention and heated debate the issue has generated lately between hospitals and funds, 
portability generally works very well and most people can change funds easily without any problem. 
The Ombudsman has not seen any evidence over the last 18 months of any fund refusing to grant 
portability in accordance with current policy.

However PHIO does get about 150–200 complaints a year about problems transferring between funds. 

The majority of these complaints are about administrative delays or administrative errors by the funds 
that result in a person either not getting the benefi t of portability because of a gap in their membership 
or the person ending up paying two funds at the same time. In many of these cases the consumer 
has contributed to the problem themselves by not keeping their premiums up to date and not reading 
and checking correspondence from their fund. We can generally sort out these problems for people 
reasonably easily. Nonetheless, it’s an area of administration where the funds need to improve. 

A signifi cant minority of complaints are from people who haven’t understood that they do have to 
wait for the additional benefi ts if they transfer to a better product. We can generally deal with these by 
providing an explanation. In some cases we need to look at the quality of advice given by the new fund 
to make sure they didn’t mislead the consumer.

A small number of complaints are about Benefi t Limitation Periods applying on their new product.

Information provided by the Private Health Insurance Administration Council (PHIAC) for the 
reporting period shows there were 69 950 contributors that transferred between funds compared 
to 316 264 new contributors in the year to 30 June 2005.

Contributors 
at 30 June 2005

New contributors Transfers 
between funds

Discontinued 
contributors

Contributors at 
30 June 2005

4 073 576 316 264 69 950 270 958 4 118 882

PHIAC also submitted that its data on Lifetime Health Cover:

… shows that at 30 June 2005 the majority of adult benefi ciaries (95.4%) have a certifi ed age of entry 
of 30, with no penalty loading. However, the proportion of adult benefi ciaries paying a loading has 
increased every quarter since the introduction of Lifetime Health Cover; at the end of June 2005 the 
percent of adult benefi ciaries paying a loading was 4.6%. At 30 June 2005 there were 285,746 persons 
with a certifi ed age of entry more than 30 and subject to the Lifetime Health Cover loading.
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Despite the Ombudsman’s straightforward explanation of portability, the Australian Consumers 
Association (ACA) in its submission noted that, in its experience, customers were still 
experiencing problems with portability. ACA considers that eliminating barriers to switching 
funds is essential both for competition between health funds and to protect consumers’ rights 
to choose in a market with increasing premiums and changing cover limitations. The ACA 
submitted:

There are still instances of consumers being charged by both funds simultaneously. The ACA would 
like to see further government regulation to protect Australian consumers and calls on government 
to introduce clear timelines about how long a fund can take to send the necessary statement to their 
member and to process the switch.

These concerns may be addressed, at least in part, by the new self-regulatory code for health 
funds dealing with the quality of advice provided to consumers, approved by ministers in 
July 2005.

ACA also noted that:

Consumers are currently disadvantaged if they switch to a policy with benefi t limitation periods 
especially if they are on the same level of cover. Although they have already served these benefi t 
limitation periods they will have to serve them again with the new fund. ACA believes this second 
limitation period should be removed immediately.

This does not seem to agree with the Ombudsman’s explanation of portability above. In the 
ACCC’s view, ACA should bring such instances to the Ombudsman’s attention immediately.

Medibank Private (MPL) in its submission expressed a similar view to ACA’s:

MPL fully supports portability amongst funds based on a level playing fi eld and believes no member 
should be disadvantaged. 

MPL adds, however:

MPL supports the concept of a ‘no-worse case scenario’, that being when members are transferring, 
the gaining fund should not have the right to impose a Benefi t Limitation Period (BLP) where (a) none 
existed in their previous fund and (b) a BLP would not have applied to a member joining the gaining 
fund for the fi rst time.

That is, a ‘no-worse off’ scenario.

However, where a BLP exists in the fund the member is leaving, and that BLP hasn’t been served out, 
the transferred member should be required to serve out the remainder of that BLP if one exists in the 
gaining fund. This is implicit in the existing portability legislation.

MPL sees a parallel in the way portability applies to BLPs in the current application of the portability 
principles to waiting periods.

MPL’s position appears to be similar to that outlined above by the Ombudsman, however, the 
ACCC considers that the Ombudsman should consult closely with the health funds on how 
closely their portability policies and practices match the current rules.
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4.3.1 Portability and hospital contracting

As they did last year, a number of stakeholders commented on apparent problems with the use 
of portability principles during contractual disputes between hospitals and health funds.

In its submission, the Ombudsman summarised the main portability/contracting issues as:

Contracting arrangements between particular funds and hospitals generally ensure that any fund 
members can be treated at the hospital and be fully covered for the hospital’s charges. If a fund and 
hospital don’t have a contract the fund members treated at that hospital are not fully covered and 
need to meet most of the hospital’s charges out of their own pockets.

The current portability policy (which has been in place for about seven years) is that the differences 
in contracting arrangements should be ignored when providing portability, i.e. if a person moves from 
a fund that doesn’t have a contract with hospital A to a fund that does have a contract with hospital 
A , they don’t have to serve any waiting periods for any  additional benefi ts they can get because 
of the contracting arrangements. (The same principle applies with funds’ gap scheme arrangements 
with doctors.)

Some health funds allege that during fund/hospital disputes (particularly in the contract 
negotiation process) some providers have, at times, encouraged members of the fund in question 
to transfer to other funds which already had contracts with the provider.

The Ombudsman did note that the policy was tested in a contracting dispute between two health 
funds and a hospital group in late 2003. The funds argued to be allowed to impose waiting 
periods (for the additional benefi t) on people who moved from a fund that had terminated its 
contracts with the hospitals. The funds did ultimately agree to apply the policy as interpreted by 
the Ombudsman and provided full portability to the transferring members.

This development has led some funds to question the application of portability policy in such 
situations and suggest that the policy should change to avoid fi nancial impacts on funds. 

Comments about the perceived unfairness of the apparent regulatory imbalance of them NHA’s 
prohibition of health funds infl uencing members to change funds, but not health service providers, 
were made by St Luke’s Health and AHIA. AHIA also commented on the inappropriateness of 
providers encouraging member transfer when it was not member’s advantage:

AHIA strongly supports portability of benefi t entitlements, but is concerned at the extent to which 
hospitals, doctors and other providers may be able to increase their income by encouraging contributors 
to move from one fund to another. This form of arbitraging was never intended to be an outworking of 
portability.

Portability is intended to support community rating. To remain consistent, however, this must also 
conform to the principle that a member should not be able to upgrade their benefi t entitlement by 
transfer without serving the same waiting periods as would apply to new members, or by moving from 
one product to another within a fund. Nor should the system be open to exploitation by providers who 
could use the proposed condition to engineer transfers of members at the point of admission with a 
view to increasing provider income, or, in other words, arbitraging.

In the interests of contributors, whether transferring or not, AHIA believes any regulatory arrangement 
involving transfers should be part of an overall package which imposes the same constraints on 
providers as are proposed for insurers. … The Ombudsman recently reported to a Parliamentary 
Committee on a case in which a medical practice encouraged patients to change funds to ensure they 
received higher medical “gap” payments, resulting in a signifi cant increase in the fund’s liabilities and 
adversely impacting on longer term fund members.
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AHIA recommends that DoHA, when developing its currently proposed ‘condition of 
registration’ regarding fund member transfers and waiting periods/BLPs, includes a stipulation 
that a transferring member must have served a relevant time with their former fund before a new 
fund’s BLP can be waived. AHIA has provided some detailed suggestions for such a package, 
which the ACCC has passed on to DoHA.

The Australian Private Hospitals Association states in its submission:

It became apparent during 2004 that the current portability provisions of the National Health Act 
1953 are unclear and are therefore subject to differing legal interpretations. In a Discussion paper 
circulated to stakeholders, the Private Health Insurance Ombudsman (PHIO) acknowledged that ‘it 
is probable that the wording of the legislation does not prohibit the imposition of waiting periods for 
HPPA benefi ts in some transfer situations,’ although he does also note that ‘it is my view (following 
appropriate research and discussions) that the intent of the drafters and the legislators was to prohibit 
the imposition of waiting periods in such circumstances.’

[DoHA] has recently circulated for comment a draft condition of registration that will prevent a health 
fund from imposing a benefi t limitation period on any hospital cover for contributors or dependants 
transferring to the fund from another fund. APHA has advised the Department that it fully supports the 
draft Condition of Registration and looks forward to its implementation on 1 November 2005.

The Catholic Hospital Association (CHA) submitted:

CHA also welcomes the proposed approach to portability arrangements that has been foreshadowed 
by [DoHA]. Portability of health fund membership without loss of entitlement is a vital protection for 
consumers and helps to ensure a more vigorous competitive environment for health funds.

The ACCC supports the principle of portability and considers that it is an essential feature of 
the private health insurance system. The ACCC also supports the industry’s and Ombudsman’s 
efforts to resolve the questions about portability and HPPA negotiations.

4.3.2 Rule changes and portability

This issue seems to have receded. As noted above, the Ombudsman noted that:

The change [deregulating fund rule and benefi t changes] does not appear to have resulted in any 
increase in the incidence of benefi t or rule changes implemented by funds and, as yet there has been no 
signifi cant change to the range of benefi ts offered by funds. In fact, fewer funds announced benefi t 
and rule changes last year than in previous years. [emphasis added]

On the specifi c issue of how health fund rule changes may have affected consumers, the 
Ombudsman submitted:

Until recently all funds (other than BUPA) have waived the benefi t limitation periods for transferring 
members if they have already had the appropriate period of membership with another fund. In April 
2004 Australian Unity introduced a change to its rules to apply benefi t limitations on all its products for 
psychiatric and rehabilitation treatment including for members transferring from other funds. This rule 
change was intended to protect Australian Unity (and its existing members) from the costs of benefi ts 
for transferring members, in particular BUPA members, requiring psychiatric treatment who may wish 
to transfer because of the restrictive nature of BUPA’s agreements with Healthscope in relation to 
Victorian private psychiatric hospitals.

The Australian Unity changes have been criticised by hospital groups, clinicians and mental health 
advocacy groups because they undermine portability and because they disadvantage potential members 
with mental illnesses. There has also been concern that other funds might follow suit and implement 
similar barriers to transfer.
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The Ombudsman is opposed to the use of benefi t limitation periods in transfer situations because 
they undermine the portability of health insurance for the particular treatments targeted by the 
limitation periods. Nonetheless, it is acknowledged that the rules of both BUPA and Australian Unity 
have not been disallowed and are apparently in accordance with the requirements of the legislation 
(if not the spirit). 

However, the Ombudsman goes on to note:

PHIO only had a few initial enquiries and complaints about the Australian Unity change and no 
complaints from members who have actually been affected by the limitations. It would appear that the 
Australian Unity change has had the (intended) effect of discouraging members with mental illness 
from transferring to that fund. The impact of the Australian Unity changes does not appear to have 
unduly disadvantaged individual consumers requiring psychiatric treatment (they just go to other funds 
or change hospitals). However, they do result in additional costs for other funds. No other funds have 
implemented similar rules and are accepting transferring BUPA members with full portability rights.

4.4 Notifi cations

The notifi cation process is a means by which immunity from legal proceedings for some of the 
provisions of the Act may be obtained. For example, notifi cations may be lodged in relation to 
third line forcing or other forms of exclusive dealing.

Each notifi cation received by the ACCC is assessed considering its effect on competition, and 
the public benefi ts that are likely to fl ow from it. The ACCC will revoke a notifi cation where it 
considers that it is not in the public interest to allow it to stand, under the statutory tests provided 
by the Act.

Immunity for third line forcing conduct commences 14 days after the date on which 
the notifi cation is lodged. Immunity in relation to other forms of exclusive dealing commences 
on the date on which the notifi cation is lodged.

During the reporting period, the ACCC examined the following notifi cations in relation to health 
funds.

Medibank Private Ltd (MPL)

On 17 August 2004 MPL lodged a notifi cation in relation to discounts from nominated approved 
suppliers to MPL members who hold hospital cover as a part of their MPL health insurance.

The notifi cation was allowed to stand on 30 August 2004.

On 24 December 2004 MPL lodged a notifi cation seeking immunity for any potential liability it 
may have in relation to offering various non-medical gifts to existing members who held MPL 
hospital cover.

The notifi cation was allowed to stand on 19 January 2005.
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CBHS Friendly Society Ltd and Teachers Federation Health Ltd

On 21 June and 8 November 2004 CBHS Friendly Society Ltd and Teachers Federation Health 
Ltd lodged notifi cations in relation to an offer of a discount on optical goods and services by the 
Teachers Federation Health Ltd to customers on condition they are members of CBHS Friendly 
Society Ltd.

The notifi cation was allowed to stand on 22 November 2004.

Buteyko Institute of Breathing and Health

On 10 November 2004, Dr Peter Fink, a practitioner of the Buteyko Institute of Breathing and 
Health lodged a notifi cation in relation to the offer of a 12 per cent discount on Buteyko Institute 
Method courses to consumers on condition they are members of the Australian Unity health fund.

The notifi cation was allowed to stand on 22 November 2004.
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5 Hospitals

This chapter examines competition and other issues relevant to the relationship between health 
funds and hospitals (both private and public). 

5.1 HPPA contracting with health funds

5.1.1 Background

Hospital purchaser provider agreement (HPPA) contracting allows funds to offer their members 
‘no gap’ (or ‘known gap’) policies for hospital services. A voluntary code of practice seeks to 
ensure that HPPA negotiations between health funds and hospitals are conducted in a fair and 
reasonable manner, and aims to improve the effi ciency of business arrangements between 
health funds, private hospitals and day hospital facilities. The code also provides for a dispute 
resolution process.

Common trade practices issues arising in contracting have been considered in previous reports, 
most notably the third and fourth (2001 and 2002) reports.

5.1.2 Current situation

A number of stakeholders (both funds and hospitals) expressed concern at ongoing diffi culties in 
the contracting environment, including: 

 delays in the commencement of negotiations

 inappropriate negotiating tactics (such as the use of publicity)

 ‘take it or leave it’ offers in lieu of genuine negotiation.

The Australian Health Insurance Association Ltd (AHIA) noted that there was an information 
imbalance regarding the respective fi nancial positions of health funds vis-à-vis health service 
providers. That is, health funds are required to provide extensive fi nancial data to the Private 
Health Insurance Administration Council (PHIAC) and DoHA while health service providers 
generally are not. At least some of this information is then placed on the public record.

AHIA considers that this information imbalance, on occasion, allows health service providers 
(including hospitals) to make claims about the adequacy of benefi t levels that are diffi cult to 
either verify or refute. AHIA is concerned that these claims can at times be inconsistent with 
information from PHIAC about health fund payments or information that providers supply to 
other agencies.

For example, AHIA states that while private hospitals may argue that their share of private health 
insurance benefi ts is falling on the basis of benefi ts paid per episode or bed-day, private hospital 
incomes derived from private health insurance benefi ts rose by over 60 per cent from 1999 to 
2005, while premiums rose by 37 per cent over the same period. AHIA attributes this to rises 
in volume—that, while benefi ts paid per episode may have fallen, the number of paid episodes 
per bed per year has risen 36 per cent for overnight stays and 88 per cent for same day surgeries 
(either in private hospitals or free-standing day surgeries).
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AHIA believes that this information playing fi eld could be levelled by making available audited 
information about hospitals’ performances, not only fi nancial, but also clinical performance, 
safety and effi ciency. AHIA believes this would allow a better informed debate on the economics 
of the sector and comparisons of different providers and funds.

Medibank Private Ltd (MPL) noted in its submission that an increasing ratio of claiming and 
older members has constrained the price offerings MPL can make to health care providers. 
This, plus rising prosthesis and gap expenditure, has increased commercial tension. MPL also 
claims that the contractual environment has been complicated by increasing activity of private 
hospital ownership changes. MPL also considers that there are few constraining factors on the 
cost of hospital services in metropolitan centres.

In regard to the dealings between funds and providers (e.g. negotiations of HPPAs), MPL 
submitted:

MPL [is] currently undertaking an open and transparent competitive tender process for selected 
metropolitan hospital services to ensure maximum value for MPL members. This has increased 
positively the competitive environment in which MPL (Purchaser) and the Hospitals (Provider) are 
working, to the benefi t of consumers. The tender has a number of criteria by which MPL will consider 
hospitals: Effi ciency, Quality and Safety, Market and Services, Compliance and Financial.

While MPL has publicly identifi ed these criteria, the Australian Private Hospitals Association (APHA) 
has objected to MPL’s decision to not publicly declare the weighting of each criterion. MPL’s position 
is supported by the Industry Commission’s recommendation that agencies should be free to determine 
whether tenderers will be informed of any precise weightings to be applied to these criteria.4

The Australian Private Hospitals Association (APHA) considers that the health insurance 
regulatory changes contained in the Health Legislation Amendment (Private Health Insurance 
Reform) Act 2003 ‘represented a lost opportunity to signifi cantly enhance the regulatory 
framework for private health insurance’. APHA is not confi dent that the current regime is ‘an 
effective and transparent regulatory regime … to ensure that private health insurance funds are 
operating at all times in the best interests of consumers’.

APHA is concerned that:

… the lack of monitoring and scrutiny of the link between premium increases granted to health funds 
and the payment of benefi ts to providers. This shortcoming has led to the extraordinary situation 
whereby health funds, in their applications for premium increases, cite factors that are increasing 
costs for private hospitals and day hospital facilities (eg salary increases for nurses) as reasons why 
premiums must increase, however there is no mechanism for the subsequent translation of approved 
premium increases into increased benefi ts for providers to assist them meet the increased costs 
identifi ed by health funds.

APHA notes that:

 PHIAC quarterly data shows that from 2002 to 2004, benefi ts per episode rose by 4.1 per cent 
and benefi ts paid per day rose by 8.7 per cent—while the average increase in health insurance 
premiums was over 15 per cent for the same period.

 the net operating margins of private hospitals has been below the industry’s long-term average 
of 6.4 per cent since 1998—although it has risen from a low of just below 5 per cent in 
1998–99 to just on 6 per cent in 2003–04.

4 Competitive Tendering and Contracting by Public Sector Agencies, 1996, Industry Commission, Report No. 48, 
Australian Government Publishing Service, p. 344.
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In a sense, this position is the obverse of AHIA’s and MPL’s claims about the relative lack 
of regulatory restraints or monitoring of the costs and revenues of health service providers. 
The health funds argue that the contracting environment would be a more level playing fi eld if 
providers were subject to the same public fi nancial information requirements as the funds at the 
same time that APHA and other providers claim that provider information regarding increases 
in costs is used by funds to support premium increases. The funds contend that provider benefi t-
derived income (ultimately, from premiums) is increasing while providers claim that premium 
increases do not translate into increased provider funding.

The APHA is concerned at what it describes as the ‘continuing deterioration in the contracting 
environment’. APHA considers that the contracting environment is not a level playing fi eld and 
that the ‘regulatory structure that underpins the contracting environment is fl awed and requires 
fundamental reform’. For example, APHA claims that certain aspects of MPL’s current tender 
process lack transparency for providers and may result in reductions in choice and access 
for consumers.

In the APHA’s view, the fund/provider contract negotiation process for many of its members 
(e.g. private hospitals and day facilities):

… has become very one-sided, with offers from health funds increasingly being made on a ‘take-it-or-
leave-it’ basis. … many private hospitals and day facilities generally have little capacity to genuinely 
negotiate, particularly with the dominant health funds. This leads to the situation whereby hospitals are 
“offered” a nil increase or less than CPI which do little to enable hospitals to meet the ever increasing 
costs of providing quality care to patients.

This situation is exacerbated by the lack of any mandatory mediation process where a hospital and 
health fund are unable to agree on benefi t levels. APHA is aware of instances where hospitals have 
sought mediation to break a deadlock in negotiations. However, given the funds’ market dominance 
there is no incentive for them to enter into mediation. APHA is not aware that any health fund has 
taken up a hospital’s offer of mediation.

More generally, it is APHA’s view that the major health funds are unprepared for the cost of 
contemporary health care. APHA is concerned that an increased tendency for major health funds 
to make contractual offers to providers on a ‘take-it-or-leave-it’ basis. Among other things, 
APHA is concerned that this appears to shift fi nancial risk from the funds onto providers, 
which may lead to more hospitals entering into ‘off-contract’ relationships with health funds, 
with accompanying out-of-pocket costs for patients and ultimately more patient gaps for 
private hospital care. The Catholic Hospital Association (CHA) states in its submission that 
the contracting environment remains diffi cult and that Catholic hospitals struggle to attain 
increases in health fund benefi ts that match the recent cost increases.

CHA states that its members generally see themselves as price takers in markets that are 
dominated by a small number of health funds (i.e. in all but one state, two funds have over 
60 per cent market share—NSW is the exception where three funds have 60 per cent). 
Large non-discretionary cost increases (e.g. nurses’ wages, insurance) for hospitals are n
ot fully recognised in contract offers by health funds. Funds are allegedly increasing their 
use of ‘take it or leave it’ approach to contract negotiations.
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CHA also noted MPL’s current tender process, submitting:

… the Medibank Private RFP process where Medibank has aimed to use its market power to selectively 
contract with hospitals to reduce hospital benefi ts. This process is continuing and not all Catholic 
hospitals have currently secured a contract with Medibank Private. The impact of Medibank Private’s 
failure to secure contracts with some Catholic hospitals will be that the contributors of a major health 
fund could face signifi cant out of pocket costs if they are admitted to one of these hospitals.

CHA confi rms MPL’s point above, that ownership structure of the private hospital industry 
has changed signifi cantly in the reporting period. In CHA’s view, this consolidation has been 
driven, at least in part, by ‘a diffi cult fund negotiation environment’. CHA expects recent 
acquisitions (e.g. Affi nity Health hospitals by Ramsay Health Care and ‘New Affi nity’ hospitals 
by Healthscope) to intensify the market and revenue pressures faced by the smaller hospital 
providers.

The Australasian Day Surgery Association (ADSA) was quite critical of the negotiation process 
between its members and the major health funds. The experience of many of ADSA’s members 
has been that health funds are perceived to be taking advantage of their greater bargaining power 
when negotiating HPPAs, allegedly to the point of unconscionability. The ACCC would be 
greatly concerned if any health fund were to be acting unconscionably or engaging in misuse 
of market power within the meaning of the Act. In discussions with ADSA, has asked ADSA 
to encourage its members with such experiences to contact the ACCC directly.

It should be noted that proposed amendments to the Act (currently before the parliament) include 
a notifi cation process to facilitate collective bargaining by small businesses with large businesses. 
If passed, these amendments may go some way to addressing issues of perceived imbalances in 
negotiating strength.

ADSA’s members have also found that in negotiations it is diffi cult, if not impossible, to get 
major health funds to either accept legitimate arguments for cost-related increases in payments 
or provide reasons for non-offer or non-renewal of HPPAs. Delays in payments under existing 
HPPAs are also a continuing problem. Some more specifi c issues were raised about particular 
health funds and the ACCC is communicating further with ADSA on these matters.

5.1.3 The voluntary code of practice for HPPA negotiations

As in previous years, stakeholders questioned the effi cacy and coverage of the voluntary code 
of practice for hospital purchaser/provider agreement negotiations between Private Hospitals 
and Private Health Insurers in their submissions to the ACCC. Several health funds noted with 
concern that a signifi cant number of private hospitals are still not signatories to the code.

The Health Insurance Restricted Membership Association of Australia (HIRMAA) submitted 
that:

[t]here is a need for an overhaul of the Code and certainly a need for a higher level of participation 
within the industry as signatories to the Code.

Some funds also questioned the effi cacy of the code, with St Luke’s Health submitting that:

[t]he code of conduct as it currently stands is not a useful tool in the contracting negotiations and is 
very seldom, if ever, used as a support in negotiations.
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The Australian Private Hospitals Association suggested that the code should be reviewed, 
and that compliance with its provisions should be mandatory.

5.1.4 Second tier default benefi ts

Second tier default benefi ts, through which hospitals that do not have an HPPA with a fund can 
obtain 85 per cent of the average benefi ts currently paid by that health fund for the episode of 
care in comparable private hospital facilities with which the health fund does have a contract, 
was generally criticised by funds but welcomed by private hospitals. In July 2004 the Australian 
Government announced that it would retain the scheme. In its submission, the Australian 
Health Insurance Association Ltd (AHIA) stated that it believed any form of health benefi t for 
private health services is infl ationary, because it establishes a minimum payment for providers, 
irrespective of the quality of service provided. AHIA considers the second tier an ‘extremely 
high’ default, especially given that, in AHIA’s view, the current safety and quality criteria for 
second tier are inadequate to justify high mandatory payments. AHIA recommends that:

… the issue of a provider number (i.e. basic default) should be conditional on the hospital or day 
facility being able to satisfy existing 2nd tier criteria default benefi t which can be considered as an 
essential safety net for consumers, who will otherwise be faced with substantial out-of-pocket costs 
for their hospital care and treatment. Further criteria should be developed, with an even greater 
emphasis on safety, if the 2nd tier is to continue. In addition [DoHA] should conduct a system of 
audits to ensure hospitals granted 2nd tier are in fact adhering to safety and quality criteria.

Similarly, BUPA Australia stated that it does not consider the second tier benefi t arrangements 
to be favourable to the private health care industry:

The concept of creating a fl oor price for hospital services, without a corresponding ceiling price, cannot 
be considered equitable and has only created infl ationary pressures within the system. … [created by] 
changing the negotiating attitude of many hospitals, knowing that they have an attractive fall back 
position if health funds do not accede to their demands for increased rates.

BUPA makes a particular point that health fund contracts with providers (HPPAs) include 
a number of obligations for hospitals that are not necessarily required to attract second tier 
benefi ts. BUPA notes that these obligations are wide-ranging, but can include: 

 a limit on fees 

 implementation of clinical pathways

 participation in quality and patient satisfaction surveys

 participation in data sharing and case-mix audits

 development of pre-admission processes and discharge planning

 bundling of ancillary services such as physiotherapy and dietetics without additional charge

 provision of pharmaceutical items including high cost drugs without additional charge

 provision of free television and newspapers

 commitment to electronic data interchange for claiming and related processes

 in some cases, the provision of a private room guarantee.
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In BUPA’s view some uncontracted hospitals fi nd it attractive to receive 85 per cent of the 
average scheduled benefi t payable by that fund to comparable hospitals without the requirements 
of the above obligations. BUPA states that this is particularly the case for some day surgeries, 
which will forgo the 15 per cent ‘gap’ in preference to taking on the requirements of an HPPA.

BUPA Australia believes that:

… the 2nd tier arrangements must be abolished, as was previously proposed by the Government.

MPL also submitted that it considered second tier benefi ts to be infl ationary, noting that they: 

… have an ‘infl ationary effect’ on benefi t outlays placing a material liability on funds to pay benefi ts 
even if a contract is not desirable.

The APHA submitted that:

APHA welcomed the announcement by the Minister for Health and Ageing that the Government had 
decided to retain the 2nd tier default benefi t arrangements. It has been APHA’s long-held view that the 
rationale for the original decision to abolish the benefi t was poorly articulated and was defi nitely not 
evidence-based.

APHA sees the second tier benefi t as an essential protection for both consumers and private 
hospitals, noting that:

The rapid increase in private hospitals and day facilities, large and small, group and independent, 
seeking eligibility for 2nd tier benefi ts is an indication both of the acceleration in the deterioration of the 
contracting environment and the necessity for the 2nd tier arrangements to remain in place…

If, as appears likely at this point, more and more private hospitals and day facilities are forced into an 
off-contract relationship with the dominant health funds, the 2nd tier default benefi t can be considered 
as an essential safety net for consumers, who will otherwise be faced with substantial out-of-pocket 
costs for their hospital care and treatment.

In a similar vein, the CHA submitted:

CHA welcomes the Government’s decision to retain the 2nd tier arrangements. The large number of 
hospitals that have subsequently applied for 2nd tier status is indicative of the importance of these 
arrangements in maintaining the viability of many private hospitals and in minimising out of pocket 
costs to patients that would otherwise arise.

The Australasian Day Surgery Association (ADSA) also noted that if the return from a health 
fund was poor, a day facility may have to obtain accreditation for licensing and then again 
for second tier default benefi ts, which is time consuming and expensive. In regard to ceasing 
publication of second tier rates (to prevent their use of second tier default rates as a ‘fl oor price’ 
for contract negotiations) ADSA submitted:

… [the] publication of 2nd tier rates was perhaps one of the only mechanisms that allowed some redress 
in the negotiations of an HPPA by bringing some transparency to the payment offers of the health 
funds. Now that health funds are not required to publish these rates, no day surgery has any ability to 
determine the appropriate market rates that they should expect from health funds.
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5.2 Patient election processes

Patients who are admitted to public hospitals can elect to be treated as private patients. 
Private patients who so elect are responsible for the payment of hospital charges, either 
personally or through their health insurance.

In previous years, concerns have been raised with the ACCC about the administration of the 
patient election process by public hospitals. This year, Queensland Health submitted that: 

The Australian Health Care Agreement (2003-2008) provides that all eligible persons [may] elect to 
receive admitted public hospital services as a public or private patient and that this election will be 
exercised in writing before, at the time of or as soon as possible after admission. Contrary to the above 
requirements, there have been a number of instances where private health funds have refused to pay 
claims on the basis that the patient has completed and signed a patient election form on a day prior to 
being admitted as a private patient in a public hospital.

5.3 Mergers and authorisations

5.3.1 Little Company of Mary Health Care Ltd

On 21 December 2004 the ACCC received an authorisation application from the Little Company 
of Mary Health Care Ltd (LCMHC), a not-for-profi t service of the Sisters of the Little Company 
of Mary, in relation to its proposed acquisition of St Vincent’s Hospital Launceston from the 
Sisters of Charity Health Service. LCMHC owned the other overnight private hospital in 
Launceston, St Luke’s Hospital.

Authorisation was granted on 11 March 2005 following LCMHC’s undertaking to the ACCC 
not to sell the merged hospitals to a for-profi t hospital operator for a period of three years. 
The ACCC also accepted that the merger would generate cost savings that would be used 
to improve quality of service and considered that the detriment was limited by the fact that, 
without the merger, one hospital would be likely to close within 2–5 years.

5.3.2 Sonic Healthcare Limited

On 21 October 2005 Sonic Healthcare Limited (Sonic) proposed to acquire Accord Diagnostics 
(Accord), a pathology business of Endeavour HealthCare Limited in NSW and WA. In not 
opposing acquisition the ACCC noted that the acquisition of Accord by Sonic may have resulted 
in a small increase in Sonic’s market shares. However, future acquisitions will be closely 
scrutinised by the ACCC to assess whether such acquisitions would be considered to be 
of a creeping nature causing a proposed acquisition by Sonic to potentially contravene 
s. 50 of the Act.
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5.3.3 Ramsay Health Care Limited

On 13 April 2005 Ramsay Health Care Limited (Ramsay) provided the ACCC with a s. 87B 
undertaking to divest 14 private hospitals (located in New South Wales, Victoria, Queensland 
and Western Australia) to CVC Asia Pacifi c Limited and Ironbridge Capital Pty Limited.

In accepting the undertakings, the ACCC sought to balance the commercial and timing 
imperatives of the transaction with its need to fully retain its ability to address any competition 
concerns that might arise as a result of the ACCC’s market inquiries. The undertakings give 
the ACCC broad power, by way of divestiture, to address competition concerns arising 
from the transaction in any relevant markets for the provision of private hospital services 
throughout Australia.

For more information on these and other authorisation decisions see the Public Register 
section of the ACCC website at www.accc.gov.au.
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6 Medical practitioners 

This chapter focuses on the conduct of, and ACCC activities of medical practitioners.

6.1 No/known gap arrangements

Since 1995 health funds have been permitted to pay benefi ts to members in excess of the MBS 
fee for medical services received in hospital, and thus cover the medical gap, where there is 
a negotiated agreement between the doctor and the fund, or the doctor and the hospital, and 
specifi ed the price of the medical procedure.

In addition, the Health Legislation (Gap Cover Schemes) Act 2000 enables funds to cover 
the medical gap without the need for a negotiated agreement between funds and doctors. 
The Minister for Health and Ageing must approve gap cover schemes before they 
become operative.

This means that consumers can choose from a range of schemes, some of which cover the gap 
in its entirety (no gap) and some of which require consumers to meet part of the gap but inform 
them in advance of the amount that they will be required to pay (known gap). 

6.1.1 No/known gap services

Figure 7 shows that the proportion of insured in-hospital medical services provided on a no 
or known gap basis has increased signifi cantly over the past four years and now appears to 
be stabilising.

In the June quarter of 2005, 4 177 096 in-hospital medical services (representing 81.3 per cent 
of the total) were provided to patients with no out-of-pocket costs. This is an increase of 
0.7 percentage points from the March quarter 2005 fi gure of 80.6 per cent.

The statistics in this report show gap by medical service; they do not show gap by hospital 
episode. ‘Gap’ is defi ned as the amount payable by the patient (or out-of-pocket costs) after the 
Medicare Benefi ts and Fund Benefi ts have been paid.
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Figure 7   Proportion of insured in-hospital medical services provided with no or 
known gap

Source: Australian Government Private Health Insurance Administration Council. 

6.2 Informed fi nancial consent

The ACCC is of the view that health service providers have a duty to inform consumers about the 
cost of the services they provide, while consumers have a right to obtain information regarding 
these costs (when possible, before the services are provided). The ACCC is also of the view that 
health insurance funds have a corresponding duty to ensure that their members have access to 
important information that will affect the fi nal amount (if any) members will pay for particular 
services (i.e. the gap or out-of-pocket expense).

6.2.1 Recent initiatives

There appears to be no uniform procedure to ensure that consumers are provided suffi cient 
information by health service providers and health funds to be able to understand the relevant 
fees and what their policy does and doesn’t cover. This has lead to certain initiatives that 
can be referred to collectively as informed fi nancial consent (IFC). IFC refers specifi cally 
to the information provided to a member before undergoing a particular treatment or series 
of treatments, rather than the more general information surrounding the member’s policy 
purchasing decision. 
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The Ombudsman notes:

During the last year the Australian Medical Association has developed and distributed a standard form 
to be used by doctors in providing for a patient’s informed fi nancial consent.

The Ombudsman was consulted in development of this form, as were key health consumer and industry 
bodies. The adoption of the AMA’s recommended procedure and form for informed fi nancial consent 
should ensure that a patient’s right to be informed is properly acknowledged and that consumers are 
protected against unexpected bills. The Ombudsman will be encouraging all sectors of the private 
health industry to promote the use of the AMA form and procedures.

The ACA recognises the industry’s initiatives to encourage consumers’ better understanding 
of health insurance policies but it is concerned at confusion about available options. 
However, the situation could be signifi cantly improved. ACA submitted:

While initiatives have been introduced to encourage consumers’ better understanding of policies, 
there is still much confusion about available options. A report commissioned by [DoHA] in November 
2004 found that ‘in making decisions about whether or not to take out private health insurance and 
which fund/policy to choose, most consumers were relatively uninformed’. Also, ‘no authoritative, 
independent information was thought to exist in the decision making process’. Rules should be 
introduced to make products more simple and ‘consumer friendly’. There should be accessible 
comparisons of product features within funds and also between funds.

Submissions from the health service provider sector generally considered consumer 
information about the cost of health services as the responsibility of the provider—which 
may be the clinician, not necessarily the hospital where the procedure is carried out. 
Information about the patient’s health insurance policy—and how the policy interacted with 
the costs—was generally regarded as the responsibility of the health fund and of the patient 
(the latter to inquire of their fund).

Some from the provider sector were concerned that the large number of policies and their 
possible variations made it diffi cult for consumers to make informed purchasing decisions 
and, after purchase, for them to remain abreast of the limitations (including medical cost 
gaps) that applied to the policy. Health fund staff were criticised for not being forthcoming 
with information when it was required, including information about how fund–provider 
contracts may affect the policy’s operation.

By the same token, submissions from the health fund sector emphasised that health funds 
were working hard internally, with members and with providers to improve the quality of 
information supplied to their members. For example, MPL is currently preparing a brochure 
detailing what members need to know about going to hospital including details of out-of-
pocket costs and claiming procedures.

The funds generally consider that information about any costs gap for the specifi c health 
service often needs to be the responsibility of the provider, as the fund is not generally on 
hand (and often not consulted by the member) either before or at admission. If a member 
consults their fund before undertaking the treatment/procedure, then clearly responsibility 
falls back with the fund.

Several health funds offer software to health service providers (including referring GPs) that 
will allow providers to assess the potential limits and gap for that member and that particular 
service. The health funds are understandably willing for providers to take up this option.
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HIRMAA notes that electronic solutions are indeed available and in many instances they 
are being used, however, some providers and health funds choose not to use these options. 
In HIRMAA’s view, consumers’ interests should be protected from the unwillingness 
of these groups to take up these options.

The ACCC welcomes the generally positive progress in relation to IFC and will maintain an 
interest in how matters develop, as a counterpart to the quality of advice voluntary code.

6.2.2 Booking/administration fees

The imposition of so-called ‘booking’ or ‘administration’ fees by health service providers was 
much less of an issue this year than last. The Ombudsman submitted that:

In 2004/05, there were very few complaints about the practice of imposing a “booking” or 
“administration” fee. The Ombudsman regards any such practice by (a minority of) doctors as 
unethical. The practice is not supported by doctors’ professional groups or colleges. The level of 
complaint to PHIO does not assist in determining whether or not this practice is widespread. 
In most cases there is a signifi cant disincentive for patients to complain about these arrangements. 
The Ombudsman will continue to monitor these complaints because of their potential to undermine
 gap scheme arrangements. 

The health insurance sector was, perhaps understandably, critical of the use of booking or 
administration fees. The AHIA submitted:

AHIA does not itself have evidence of booking fees being used to by-pass no gap arrangements, but it 
is aware of media reports that these practices are occurring. AHIA believes such behaviour is totally 
contrary to the concept of medical ‘gap’ coverage and brings discredit not just on the practitioners 
concerned but the overall private health sector. To the extent such practices may represent misleading, 
deceptive or unconscionable conduct AHIA would welcome action by the ACCC.

St Luke’s Health submitted:

The imposition of the so-called medical booking/administration fees is outside the control of the health 
fund and in a great number of cases this type of fee is not even revealed to the health fund as it usually 
appears on a separate account and is paid separately by the contributor. This type of fee structure should 
be disallowed and if necessary should be regulated against.

Medibank Private has taken a different approach:

MPL has introduced a requirement in our standard HPPA that a booking or similar service provision fee 
is not payable unless that fee is fully refundable on receipt of the fi nal invoice.

Further consolidation of ‘bundling’ services by health service providers has occurred minimising a 
signifi cant majority of out of pocket costs for consumers.

For example, the MPL standard HPPA requires that any home nursing services required that are part of 
the hospital admission are included in the full payment to the hospital and not to be raised as a separate 
fee to the Member.
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6.3 Specialist medical colleges

In July 2005 the ACCC and the Australian Health Workforce Offi cials Committee (AHWOC) 
released their joint report Review of Australian specialist medical colleges. The review examines 
issues of mutual concern to specialist medical colleges and health authorities, such as education, 
training, health workforce planning and policy linked to the principles underlying the ACCC/
Royal Australasian College of Surgeons authorisation. A complete electronic version of the 
review is available for free on the ACCC’s website.

Overall the review considers that the selection, accreditation and assessment processes of 
all colleges should incorporate the principles underlying the RACS authorisation—that is, 
transparency and accountability, procedural fairness and stakeholder participation. The review 
found that many colleges had implemented, or were intending to establish, approaches similar 
to those outlined in the recommendations either as part of a broader move towards adopting best 
practice governance mechanisms or as a result of recommendations made by the AMC as part of 
its accreditation process. While there have been some commitments as a matter of college policy, 
practical implementation is at very early stages. This was especially evident in training and 
selection processes. Issues still remain, however, for many colleges particularly in developing 
processes for the involvement of stakeholders, principally jurisdictions, in key decisions affecting 
the size of the workforce. Other key issues were the lack of transparent processes and objective 
guidelines for the accreditation of training sites and the assessment of overseas trained doctors.

In recognition of the fact that circumstances facing individual colleges differ, recommendations 
have been couched in terms of general principles. This approach allows colleges to assess 
whether they individually meet the review’s recommendations and provides an opportunity for 
colleges to develop approaches tailored to their individual circumstances.

The review also sought to apply lessons learnt from the implementation of the RACS 
authorisation. The review recommends that jurisdictions and colleges discuss an effi cient and 
productive mechanism for achieving this. Agreeing on such a mechanism or a way forward 
would ideally be achieved before the end of 2005. The review considers that jurisdictions are 
responsible for delivering optimum workforce numbers to the community and the colleges are 
responsible for setting standards and developing training curricula.

Given the experience of implementing RACS, the review considers that colleges are obliged 
to consult widely with jurisdictions and achieve agreement on workforce numbers. There is an 
immediate need to establish a mechanism for achieving effective consultation across all colleges 
which adequately refl ect the responsibilities of jurisdictions in service delivery and workforce 
planning, and the colleges in setting standards and developing training curricula. The review 
believes that the mechanism should recognise that jurisdictions have a primary responsibility for 
determining workforce numbers.
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6.4 Medical indemnity insurance

On 23 October 2002 the Prime Minister announced a package of reforms designed to address 
the issue of rising medical indemnity insurance premiums. As part of this package, the Prime 
Minister announced that the ACCC would monitor medical indemnity insurance premiums 
to determine whether they are actuarially and commercially justifi ed.

The ACCC released its second monitoring report on 18 December 2004. The report examined 
quantitative and qualitative information about premium setting arrangements, cost structures 
and the impact of government reforms provided by the fi ve current providers of medical 
indemnity insurance.

Broadly, the ACCC found that premiums were actuarially justifi ed for the fi ve current indemnity 
providers. The ACCC also found that in the current market environment, premiums set by the 
fi ve providers were considered to be commercially justifi ed.

Copies of the report are available from the ACCC’s website. The ACCC will produce one more 
annual monitoring report.

6.5 Health Services Advisory Committee (HSAC)

Health Services Advisory Committee (HSAC) was established in September 2003 to act as a 
medium of consultation between the ACCC, doctors, relevant health professionals and health 
consumers to achieve a better understanding of, and compliance with, the Act. This followed 
the release of the Review of the impact of Part IV of the Act on the recruitment and retention
of medical practitioners in rural and regional Australia in November 2002 (the Wilkinson 
review). The review found that there was a degree of uncertainty within the profession about 
the application of the Act to doctors.

HSAC meets quarterly and has been an effective forum for constructive dialogue and the 
exchange of information on issues relating to the effective administration of the Act in the 
area of health service delivery.

The ACCC worked closely with HSAC in the development of the ACCC Info kit for the medical 
profession—a package of information designed to provide doctors with guidance on doctors’ 
rights and obligations under the Act, including medical rosters, fee setting and collective 
bargaining arrangements. The info kit was launched on 26 August 2004 in Wagga Wagga, NSW.

The Info kit for the medical profession has been a very successful tool for improving the medical 
professions appreciation of the ACCC and the Act, with over 11 000 copies supplied to practices, 
associations and individual practitioners around Australia.

For further information, see the ACCC website.
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7 Suppliers

This chapter focuses on the conduct of, and ACCC activities relating to, the suppliers of health 
products such as prosthetic devices.

7.1 Prostheses

7.1.1 The new regulatory environment for prostheses

The Australian Parliament recently approved legislative changes to alter the arrangements under 
which health funds provide benefi ts for the cost of prostheses and some medical devices used in 
hospital treatment (e.g. artifi cial joints, heart valves, etc.). 

Currently, health funds are required to provide benefi ts to cover the full cost of any prosthesis or 
medical device if: it is used as part of a hospital treatment; and it is listed on a schedule approved 
by the Minister for Health and Ageing. 

The Ombudsman submitted:

This schedule includes most prostheses and medical devices used in hospital treatment in Australia. 
Individual funds and suppliers negotiate the price/benefi t to be paid. As a result most health members 
are unaware of the cost of prostheses that has been fully covered by their health insurance, even after 
having an operation involving the implantation of a very high cost item. Nonetheless the cost of 
prostheses has contributed signifi cantly to health fund benefi t costs and has been rising, making a small 
but signifi cant contribution to rising premiums.

The changes to prostheses funding arrangements are intended to slow the growth in the cost of 
prostheses for health funds and reduce some of the pressure on health insurance premiums. The effect 
on premiums is likely to be quite small (increases should be a bit less than they might be otherwise) but 
consumers will welcome any contribution to lower premium rises. 

The changes, expected to take effect from November 2005, involve the negotiation of prices/benefi ts 
by industry committees (rather than individual funds and suppliers). A key feature of the new 
arrangements is that there will be at least one ‘no-gap prosthesis’ for each type of treatment but there is 
a possibility that some brands of prosthesis or device may not be fully covered by health fund benefi ts. 
If a doctor chooses to use one of the brands that are not fully covered the patient may be liable for a 
‘prosthesis gap’ cost.

The Ombudsman has been consulted on the proposed implementation of this change and has been 
closely monitoring progress to date. The Ombudsman is optimistic that the incidence of patient gap 
payments for prostheses will be rare. Nonetheless, the possibility of an extra gap for patients to meet as 
part of the cost of hospital treatment provides a further challenge for all parties (doctors, hospitals and 
funds) to ensure that patients are informed in advance of the likelihood of an extra gap cost and their 
options for avoiding such costs.

The new regulatory arrangements were generally supported by both health service providers 
and health insurance funds, primarily on the basis of an improved (centralised) negotiating 
environment for health fund benefi ts and item prices. Health service providers and funds also 
have improved control of both cost- and clinical effectiveness through improved data collection 
and communications between clinicians, prosthesis suppliers and funds.
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Some concerns were expressed by funds about reported pricing behaviour by prosthesis 
suppliers, but it was acknowledged that the new regime should be allowed time to improve price 
competitiveness by suppliers and so address these concerns.

BUPA Australia pointed out a difference between the abilities of public sector and private sector 
hospitals to negotiate with prosthesis suppliers, with prices for some items being considerably 
lower in the public sector. In BUPA’s view, there are no guidelines or limits for the use of 
prostheses in the current regime—that the system does not have, and needs, a way to control 
use of expensive devices which may be a drain on the system and the community.

7.2 ACCC enforcement action

7.2.1 Baxter Healthcare Pty Ltd

On 1 November 2002 the ACCC instituted proceedings against Baxter Healthcare Pty Ltd 
alleging that it had misused its market power and engaged in exclusive dealing in the supply 
of medical products to certain Australian state and territory health purchasing authorities.

The ACCC alleged that Baxter had entered into long term, exclusive bundled contracts of 
between three and fi ve years to be the sole or primary supplier of certain medical products 
associated with peritoneal dialysis, with each of the purchasing authorities in New South Wales, 
the Australian Capital Territory, Western Australia, South Australia and Queensland.

It is alleged that Baxter took advantage of its market power by structuring contractual terms 
for the supply of these products so that the purchasing authorities were required to acquire the 
products as a tied bundle of products if they wished to have the benefi t of signifi cantly lower 
prices.

The ACCC alleged that this conduct was engaged in to damagethe company’s competitors, 
in contravention of s. 46 of the Act. It is further alleged that the bundling of these products 
in long-term exclusive contracts contravened the exclusive dealing provisions of the Act.

The ACCC sought penalties against the company, fi ndings of facts, declarations, injunctions and 
orders for Baxter to review its trade practices compliance program.

On 21 June 2005 the Federal Court published its judgment (issued on 16 May and withheld 
until 21 June following resolution of confi dentiality issues) and held that despite conduct likely 
to hinder competition, Baxter Healthcare Pty Ltd had not contravened the Act because it was 
dealing with various state government departments which were not carrying on business. 
The state governments of New South Wales, Queensland, South Australia and Western Australia 
took the position that companies contracting with them should be exempted from the Act. 
Victoria, Tasmania and the territory governments were not involved in the proceedings.

The Act generally applies to governments when those governments are carrying on a business. 
The Federal Court found that because Baxter was supplying state purchasing authorities which 
were not carrying on a business and therefore entitled to Crown immunity, the Crown immunity 
extended to protect Baxter from the ACCC’s proceedings.
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Without this protection, the Federal Court would have held Baxter had breached the exclusive 
dealing provisions in the Act regarding its offers to supply sterile fl uids which were tied to the 
sale of peritoneal dialysis products and that Baxter also would have contravened the Act’s misuse 
of market power provisions.

Justice Allsop stated that but for the Crown immunity: ‘… I would … make declarations and 
injunctions, and consider the imposition of penalties, in relation to the conduct of Baxter’. 

The ACCC has appealed the decision to clarify the application of the Act in the context of 
derivative crown immunity.

7.3  Mergers

During the reporting period, the ACCC considered four mergers in the medical and related 
supply industry. 

Henry Schein Regional Pty Ltd/Halas Dental Limited (Australian Pharmaceutical 
Industries)

On 19 July 2005 the ACCC decided not to oppose the acquisition by Henry Schein regional 
Pty Ltd of Halas Dental Ltd from Australian Pharmaceuticals.

The ACCC concluded that even if Henry Schein/Halas Dental’s combined market share is large any 
attempts by the merged fi rm to exercise market power is likely to be constrained by customers who 
are likely to switch easily to other suppliers because in the dental consumables market: (a) substitute 
products and brands are widely available; and (b) customers are generally characterised by price-
sensitivity rather than brand/distributor loyalty.

Beiersdorf AG/Leuko brand (BSN medical)

On 29 June 2005 the ACCC decided not to oppose the acquisition by Beiersdorf AG of the Leuko 
brand of sports medicine supplies from BSN medical.

The ACCC concluded that Elastoplast owned 50% of the Leuko Brand and that in moving to 100% 
ownership it was not clear that this would lead to a substantial lessening of competition.

Hospital Supplies Australia Pty Ltd/Clifford Hallam Pharmaceuticals Pty Ltd

On 23 May 2005 the ACCC decided not to oppose the acquisition by Hospital Supplies Australia 
Pty Ltd of Clifford Hallam Pharmaceuticals Pty Ltd both suppliers of wholesale medical and 
pharmaceutical supplies to the non-retail and hospital sectors.

The ACCC concluded that the proposed acquisition would unlikely result in a 
substantial lessening of competition in any market due to: (a) the continued presence 
of Mayne as an established and effective competitor (as well as other wholesalers 
providing a competitive discipline; (b) the countervailing power of manufacturers and 
non-retail customers; and (c) the moderate level of barriers to entry which has allowed 
Exel and smaller operators to expand.
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Carl Zeiss AG and EQT III Fund/SOLA International Inc.

On 8 March 2005 the ACCC decided not to oppose the acquisition by Carl Zeiss AG and EQT III 
Fund of SOLA International suppliers of eye glass lenses.

The ACCC considered that competition from the two remaining global fi rms and the potential entry 
of overseas fi rms would constrain the merged fi rm such that the proposed acquisition would not 
substantially lessen competition. The ACCC also noted the small market share held by Carl Zeiss in 
Australia as well as imports supplying approximately 60% of eyeglass lenses to the retail level.

The Cooper Companies Inc. Ocular Sciences Inc.

On 9 December 2004 the ACCC decided not to oppose the acquisition by the Cooper Companies 
Inc. of Ocular Sciences Inc. based in the United States. The companies are global suppliers of 
contact lenses. 

Both companies have Australian subsidiaries, namely Hydron Pty Ltd and Ocular Sciences 
Australia Pty Ltd respectively. Hydron (the third largest supplier) and Ocular (the fi fth largest 
supplier) distribute a range of contact lenses throughout Australia.

The ACCC considered that following the acquisition, the merged fi rm would have a signifi cant 
presence in all major contact lens product categories in all major markets around the world. However, 
the ACCC found that the merged fi rm would face competition from other global suppliers, including 
Johnson and Johnson, CIBA Vision and Bausch and Lomb, concluding that the competition amongst 
these global suppliers would be unlikely to result in a substantial lessening of competition. 
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Appendix A.   Senate Procedural Order of 
Continuing Effect #12

12—Health—Assessment reports by the Australian Competition and 
Consumer Commission

There be laid on the table as soon as practicable after the end of each period of 12 months ending on 
or after 30 June 2003, a report by the Australian Competition and Consumer Commission containing 
an assessment of any anti-competitive or other practices by health funds or providers which reduce the 
extent of health cover for consumers and increase their out-of-pocket medical and other expenses.

(Agreed to 25 March 1999, by means of an amendment to the motion that the report of the committee 
on the Health Legislation Amendment Bill (No. 2) 1999 be adopted. J.626, amended 18 September 
2002 J.761)

This Senate order can be found on the Parliament House website, at the webpage for Procedural 
orders and resolutions of the Senate of continuing effect.
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ACA Health Benefi ts Fund

AMA Health Fund

Australian Health Cover Advisors

Australian Health Insurance Association*

Australian Health Management Group 
Limited

Australian Unity Health Ltd

BUPA Australia Health Pty Ltd*

CBHS Friendly Society Ltd

Central West Health Cover

Cessnock District Health Benefi ts Fund 
Ltd

Credicare Health Fund

Defence Health Limited 

Druids Friendly Society Ltd

Federation Health

GMF Health

GMHBA Ltd

Grand United Health Fund Pty Ltd

HBA

HBF Health Funds Inc.

Health Insurance Fund of WA

Health Insurance Restricted Membership 
Association of Australia*

Health-Partners Inc.

Hospitals Contribution Fund of Australia 
Limited

Latrobe Health Services Inc.

Lysaght Peoplecare Ltd

Manchester Unity Australia Limited

MBF Australia Ltd

MBF Health Pty Ltd [NRMA Health 
Insurance]

Medibank Private Limited*

Mildura District Hospital Fund Ltd

Mutual Community

Navy Health Ltd

NIB Health Funds Ltd

Phoenix Health Fund Ltd

Police Health

Queensland Country Health Ltd

Queensland Teachers’ Union Health 
Fund Limited

Railway & Transport Health Fund Ltd

Reserve Bank Health Society Ltd

St Luke’s Health*

Westfund Ltd

Appendix B.  List of stakeholders consulted

*denotes written and/or oral submission received

Private health insurance funds/association
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Australian Private Hospitals Association*

Catholic Health Australia Incorporated*

Australasian Day Surgery Association*

Australian Consumers’ Association*

Consumers’ Health Forum of Australia

National Network of Private Psychiatric 
Sector Consumers and Carers*

Australasian College for Emergency 
Medicine

Australian College of Cosmetic Surgery

Australasian Society of Clinical 
Immunology and Allergy*

Australian and New Zealand College of 
Anaesthetists

Australian College of Rural and Remote 
Medicine

Australian Institute of Radiography

Australian Medical Association

Australian Society of Anaesthetists

Australian Society of Plastic Surgeons

Royal Australasian College  of Surgeons

Royal Australasian College of Medical 
Administrators

Royal Australasian College of Physicians

Royal Australian and New Zealand 
College of Obstetricians and 
Gynaecologists

Royal Australian and New Zealand 
College of Ophthalmologists

Royal Australian and New Zealand 
College of Psychiatrists

Royal Australian and New Zealand 
College of Radiologists

Royal College of General Practioners

Royal College of Pathologists of 
Australasia

Private hospitals sector

Consumer/advocacy organisations

Medical associations
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Australian Acupuncture and Chinese 
Medicine Association Ltd

Australian Association of Practice 
Managers

Australian Association of Somatic 
Psychotherapists

Australian College of Clinical 
Psychologists

Australian Dental Association Inc.*

Australian Homeopathic Association

Australian Hypnotherapists’ Association

Australian Medical Acupuncture College 

Australian Osteopathic Association

Australian Physiotherapy Association

Australian Podiatry Council

Australian Psychological Society Ltd

Australian Resource Centre for 
Healthcare Innovations

Australian Society of Clinical 
Hypnotherapists

Australian Society of Hypnosis

Australian Society of Orthodontists Inc.

Australian Traditional Medicine 
Society Ltd

Chiropractors’ Association of Australia 
(National) Limited

Dietitians Association of Australia*

International Institute of Psychosomatic 
Medicine*

Mental Health Council of Australia

NSW Council for Intellectual Disability

Optometrists Association Australia*

ACT Community and Health Services 
Complaints Commissioner

ACT Minister for Health*

Health Consumers’ Council (WA)

Health Insurance Commission

Health Services Commissioner

Healthcare Complaints Commission 
(NSW)

NSW Minister for Health*

NT Commissioner for Health and 
Community Services Complaints

NT Minister for Health

Offi ce of Health Review (WA)

Offi ce of the Health Complaints 
Commissioner TAS

Private Health Insurance Administration 
Council*

Private Health Insurance Branch, 
Department of Health and Ageing

Private Health Insurance Ombudsman*

QLD Minister for Health*

Queensland Health Rights Commission

SA Minister for Health*

South Australia State Ombudsman

TAS Minister for Health*

VIC Minister for Health

WA Minister for Health*

Allied health organisations

Government agencies
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