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Glossary 

2nd tier default benefit A government initiative that sets the level of benefit 
payable to a hospital—that does not have a contract with 
a health fund—at 85 per cent of the average benefits 
currently paid by that health fund for the episode of care 
in comparable private hospital facilities with which the 
health fund has contracts.  This benefit is currently being 
phased out. 

30% rebate The Australian Government offers members of registered 
health funds a 30 per cent rebate on their premium 
payments.  This rebate is not means-tested and may be 
claimed through a person’s tax return, as a direct 
payment from Medicare, or as a discount on the premium 
as it is paid. 

ACA Australian Consumers’ Association 

Ancillary cover A form of private health insurance that covers the cost of 
some non-hospital services such as physiotherapy or 
dental treatment. 

Credentialing The process used by health care providers to evaluate the 
qualifications and experience of health care professionals.  
Providers employ this process to ensure that health care 
professionals are fit to be appointed with regard to their 
training, skills, experience and level of competence. 

Department The Commonwealth Department of Health and Ageing 

Gap The difference between the benefit payable by a health 
fund and the cost of treatment.   

GMHBA Geelong Medical and Hospital Benefits Association Ltd 

HPPA Hospital Purchaser Provider Agreement.  Refers to an 
agreement between a health fund and a hospital in 
relation to the price (unless the agreement specifies a 
patient co-payment) payable as full payment by the fund 
for the episode of care (unless the agreement specifies a 
patient co-payment). 

Hospital cover A form of health insurance that covers the costs of 
hospital treatment such as accommodation or medical 
fees for in-hospital services. 

PBS Pharmaceutical Benefits Scheme 

PHAQ Private Hospitals Association of Queensland 
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PHIAC The Private Health Insurance Administration Council 

Lifetime health cover Under this initiative, people who take out hospital cover 
with a registered health fund earlier in life pay lower 
premiums in comparison to those who join at an older 
age.   

MBS Medical Benefits Schedule.  A schedule of medical fees 
set by the government.  People can claim a rebate from 
Medicare of 75 per cent of the MBS fee for in-hospital 
medical fees and 85 per cent of the MBS fees for medical 
fees incurred out of hospital, regardless of whether or not 
they are members of a health fund.   

Medicare levy surcharge An additional 1 per cent surcharge on the taxable income 
of high income earners who are eligible for Medicare and 
who do not have an appropriate level of hospital 
insurance with a registered health fund. 

No gap/known gap Arrangements by which a health fund covers all of the 
gap, or requires a member to contribute towards the gap 
but informs the member in advance of the amount that he 
or she will need to pay. 

Ombudsman The Commonwealth Private Health Insurance 
Ombudsman 

Patient election All Australian residents or eligible overseas visitors are 
entitled to elect to be treated as a public patient (free) or a 
private patient (responsible for paying fees) in a public 
hospital.  National standards in relation to the forms used 
for this election have been developed. 

Private Patients’  A guide issued by the Minister for Health and  
Hospital Charter Ageing that sets out what it means to be a private patient 

in a public, private or day hospital.  The charter also 
establishes what private patients can expect from the 
doctors, health funds and hospital. 

The Commission  The Australian Competition and Consumer Commission 

TPA    Trade Practices Act 1974 
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Summary 

This report is the fifth report prepared by the Australian Competition and Consumer 
Commission in compliance with an order agreed to by the Australian Senate on 
25 March 1999 and amended on 18 September 2002.  This Senate order requires the 
Commission to provide a report of ‘any anti-competitive practices by health funds or 
providers, which reduce the extent of health cover for consumers and increase their out-
of-pocket medical and other expenses’.   

This report covers the period 1 January 2002 to 30 June 2003.  The period has been a 
busy one for the Commission, with a number of significant matters involving health 
funds, providers, practitioners and suppliers being heard in the courts. 

For example, the Commission has taken action against health funds that have engaged 
in misleading or deceptive advertising campaigns.  The Commission has also pursued 
advertising agencies that have been involved in these campaigns. 

During the period the Commission also led and participated in an international internet 
sweep that focused on misleading and deceptive claims about health products.  This 
sweep was conducted by 19 member agencies of the International Consumer Protection 
and Enforcement Network (ICPEN) around the world.  The Commission held the 
Presidency of ICPEN in 2002–2003. 

Unilateral variation of health insurance contract terms 

An issue of concern to the Commission is the unilateral variation of contract terms for 
private health insurance where consumers have paid in advance (sometimes for a 12-
month period).  It is possible that these variations could give rise to unconscionable 
conduct concerns.  Further, if contract terms are varied when consumers have 
previously been led to believe that they will not be varied, concerns about misleading 
or deceptive conduct may arise. 

In light of these concerns the Commission will continue to monitor this situation to 
ensure that health funds are not breaching the Trade Practices Act in their dealings with 
consumers.  

The Commission considers that premium protection for the life of the contract is 
desirable and would not impose an unreasonable administrative burden upon health 
funds.   

In addition, all health funds should provide consumers with a reasonable period of 
notice when varying contract terms such as benefits.  Funds could address this issue by 
establishing and adhering to a standard minimum period of notice (such as three 
months). 
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Negotiations between hospitals and health funds 

Several hospitals and health funds raised concerns that the negotiation of agreements 
between funds and hospitals in relation to the price payable by the fund for an episode 
of care was subject to significant delays.   

The Commission is concerned that one party may be seeking to prolong negotiations to 
ensure that the terms of the former agreement continue to operate after it has expired.  
One solution suggested by some stakeholders was that agreements should be back-
dated to take effect from the date of expiry of the previous agreement.  A solution such 
as this may go some way towards addressing any incentive to prolong negotiations 
unnecessarily. 

Patient election process 

A number of stakeholders raised concerns that the patient election process by which 
patients may choose whether to be treated as public or private patients in public 
hospitals appears to be being misused by some public hospital staff.   

In relation to this issue the Commission considers that it is imperative that patients be 
treated fairly and provided with full information; they should not be pressured or 
misled, particularly in view of the fact that upon admission a patient may be in a 
vulnerable position.  Governments and public hospitals have a role to play in 
maintaining the integrity of the patient election process. 

Credentialing at hospitals 

As indicated in earlier reports, the issue of groups of competing doctors apparently 
acting together to deny accreditation to other doctors to practice at particular hospitals 
is of ongoing concern to the Commission.  For example, one complainant alleged that 
he could not gain accreditation as a plastic surgeon at a particular hospital because 
doctors who were already accredited had threatened to boycott the hospital if the 
complainant was accredited.  The Commission is currently investigating this complaint. 

Prostheses regulation 

In February 2001 the Australian Government deregulated prostheses funding, allowing 
health funds to negotiate prices directly with suppliers.  Several health funds were 
concerned that the cost of providing prostheses on a ‘no gap’ basis, particularly given 
the monopoly or near-monopoly status of some prostheses manufacturers, could be 
high and may have an adverse effect upon premiums. 

The Commission was asked to comment on a proposal that health funds form a single 
buying group when purchasing prostheses.  The Commission notes that if funds 
proposed to implement such an arrangement other than through a framework imposed 
by government regulation, they may be at risk of breaching the TPA.  However, if they 
wished to have immunity from the relevant provisions of the TPA they would need to 
seek authorisation from the Commission.     
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No-gap schemes 

Some health funds were concerned that some medical practitioners appear to be 
charging ‘booking’ or ‘administration’ fees that frustrate the intention of gap cover 
schemes.  This practice imposes potentially significant out-of-pocket costs on 
consumers even where they have deliberately elected to purchase gap cover insurance, 
and accordingly is an issue of major concern from a consumer perspective.   

Other issues 

Other issues examined by the Commission in this report include the Key Features 
Guides issued by health funds, informed financial consent and the provision of 
information to consumers.  The report also details a range of enforcement action and 
other activities undertaken by the Commission in relation to the health industry during 
the period. 
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1. Introduction 

1.1 Senate order 

Section 29(3) of the Trade Practices Act 1974 (TPA) provides that the Commission 
shall comply with a requirement from either House of Parliament or a Committee of 
either House or both Houses of Parliament to furnish to that House or Committee any 
information concerning the performance of the function of the Commission under the 
TPA. 

On 25 March 1999 the Australian Senate issued an order requiring the Commission to 
table a report every six months assessing anti-competitive or other practices by health 
funds or providers in relation to private health insurance.   

In response to this order the Commission tabled its first report on 12 April 2000.  Three 
other reports were tabled at the appropriate times. 

On 18 September 2002 the Australian Senate amended its order.  The order now reads 
that 

[t]here be laid on the table as soon as practicable after the end of each period of 12 months 
ending on or after 30 June 2003, a report by the Australian Competition and Consumer 
Commission containing an assessment of any anti-competitive or other practices by health funds 
or providers which reduce the extent of health cover for consumers and increase their out-of-
pocket medical and other expenses. 

This report has been prepared in compliance with that order.  In order to accommodate 
the change from six-monthly to 12-monthly reporting, it relates to the period from 
1 January 2002 to 30 June 2003.   

This report updates the Commission’s four previous reports and focuses on conduct 
that has occurred during the reporting period.  Where indicated, relevant developments 
since the end of the reporting period have also been included. 

1.2 The Commission 

The Commission is the statutory authority responsible for ensuring compliance with 
and enforcing the TPA.  The Commission also administers the Prices Surveillance Act 
1983 and has responsibilities under other legislation. 

1.2.1 The TPA 

Broadly, the objective of the TPA is to enhance the welfare of Australians through the 
promotion of competition and fair trading and provision for consumer protection.  To 
this end, relevant to the Senate order, the TPA prohibits certain anti-competitive 
conduct (including anti-competitive mergers) and unconscionable, misleading, 
deceptive or otherwise false trading practices.   
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In addition, the Commission is able to ‘authorise’ parties to engage in conduct that 
might otherwise breach certain competition provisions of the TPA where it is satisfied 
that the proposed conduct results in a net public benefit.  Authorisation provides 
immunity from legal action under the relevant provisions of the TPA. 

The Commission or other parties may take action under the TPA. 

1.2.2 Application of the TPA to the health sector 

Since it was enacted in 1974 the TPA has applied to incorporated medical and other 
health professionals’ businesses.  Unincorporated medical/health professionals and 
their associations are also subject to the competition provisions of the TPA and the 
state and territory equivalent, the competition codes.   

With regard to consumer protection, unincorporated medical and health professionals’ 
businesses are caught by the operation of the state and territory fair trading acts that 
substantially mirror the consumer protection provisions of the TPA. 

1.3 Consultation process 

The Commission consulted relevant stakeholders in the preparation of this report.  A 
list of the parties contacted by the Commission, identifying those parties that provided 
a submission, is at attachment A.   

In total the Commission contacted 117 interested parties including private health 
insurance funds and related associations, participants in the private hospitals sector, 
consumer groups, medical associations, allied health organisations and government 
agencies.  The Commission also met with eight key stakeholders. 

The Commission received 33 submissions.  Nine were received from private health 
insurance funds and related associations; six from participants in the private hospital 
sector; three from consumer groups; two from medical associations; five from allied 
health organisations; and eight from government agencies.   

This report has been prepared based on information contained in the submissions 
received by the Commission during this consultation process, or otherwise obtained by 
the Commission during the normal course of its work. 
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2. Private health insurance in Australia 

2.1 Private health insurance 

Funding for Australia’s health care system comes from a range of sources, including 
the Australian Government, state and territory governments, health funds, individuals 
and other payers such as compulsory motor vehicle third party insurers.   

Australians are able to elect to be treated as either a public or private patient in the 
Australian health system.  For public patients the government’s universal health care 
system, Medicare, will cover most of the cost of hospital care.   

Australians may also elect to be treated as private patients.  Private patients have, in 
general, more choice about certain aspects of their health care experience.  For 
example, private patients may be able to choose their own doctor and decide whether to 
go to a public or to a private hospital attended by that doctor.     

People may choose to insure against the potentially high cost of being treated as a 
private patient.  Private health insurance also covers some health care costs not 
ordinarily covered by Medicare (such as chiropractic and dental treatment). 

2.1.1 Percentage of Australian with private health insurance 

Figure 1 indicates that at 30 June 2003, 43.4 per cent of the Australian population held 
private health insurance hospital cover.  This represents a drop of 1.5 per cent since 
31 December 2001 and is evidence of a continuing trend of decreasing levels of 
insurance since the peak in September 2000 after the introduction of the Australian 
Government’s Lifetime Health Cover initiative.   

Figure 1. Percentage of Australian population with private health insurance 
hospital cover 

 

Source: PHIAC quarterly reports (graph—Australian Department of Health and Ageing). 
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Figure 2 shows that at 30 June 2003, 41.2 per cent of the Australian population held 
private health insurance ancillary cover, which represents a slight increase (0.1 per 
cent) since 31 December 2001. 

Figure 2. Percentage of Australia’s population with private health insurance 
ancillary cover 

 

Source: PHIAC quarterly reports (graph—Australian Department of Health and Ageing). 

According to PHIAC, 88.2 per cent of health fund members were aged under 65 at 
30 June 2003.  This represents a slight decrease (0.7 per cent) since the end of the last 
reporting period. 

2.2 Health fund market 

Private health insurance is provided by health funds registered under the National 
Health Act 1953.  As at 30 June 2003 there were 44 registered health funds; 42 of these 
are currently operational and two will be merged with other health funds in the near 
future.  Four registered health funds operated on a ‘for-profit’ basis.1 

Health funds are regulated by the Australian Government.  The current regulatory 
regime adopts the principle of ‘community rating’.  This means that health funds 
cannot discriminate against people because of their age, sex or level of health risk and 
must therefore impose the same premium upon all members who purchase the same 
insurance product.  In addition, a ‘reinsurance pool’ operates to equalise risk within the 
industry, so that health funds with a younger and ‘healthier’ customer base subsidise 
those with an older or less healthy profile.   

                                                 

1 Information sourced from the Department of Health and Ageing and from PHIAC. 
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Finally, the government is able to regulate health funds through registration 
requirements that, if not met, can result in the de-registration of a fund.  These 
requirements relate to matters such as waiting periods, portability between funds, 
categories of membership and the types and levels of benefits. 

2.2.1 Market share of health funds  

The market share of major health funds at 30 June 2002 is given in table 1.  Audited 
figures for the financial year ending 30 June 2003 are not yet available from PHIAC.  
However, the Commission understands that the market share of health funds has not 
changed markedly since 30 June 2002. 

Table 1. Market share of major health funds at 30 June 20022 
Organisation NSW/ACT 

% 
NT 
% 

Qld 
% 

SA 
% 

Tas 
% 

Vic 
% 

WA 
% 

Australia 
% 

Medibank 24.3 45.3  36.6 20.7 35.9 39.9 19.9 30.0 
MBF 20.4 34.4 37.2 5.8 39.1 4.5 1.9 16.9 
AXA 1.1 13.4 2.7 43.0 0.9 22.7 1.2 10.1 
HCF 18.4  1.8 0.3  1.5 0.2 7.4 
HBF 0.1 1.0 0.2 0.1  0.2 64.0 6.8 
NIB 12.8  1.7 0.8  1.4 0.3 5.4 
NRMA Health 1.8  0.1 10.5  0.1 2.2 1.8 
St Luke's 0.0    14.6 0.1  0.4 
All other 20.9 5.8 19.7 18.6 9.4 29.7 10.3 21.2 
Grand total 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 

Source: PHIAC, Annual report of the Operations of the Registered Health Benefits Organisations 2001–02. 

2.2.2 Number of insured hospital episodes 

Figure 3 shows that the number of insured hospital episodes in private hospitals 
dropped at the start of the reporting period, but has increased since then, whereas the 
number of insured hospital episodes in public hospitals has declined slightly since 
31 December 2001.   

                                                 
2 Note: Includes health funds with at least 10 per cent share of hospital members in any one state. 
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Figure 3. Privately insured hospital episodes, public and private hospitals 

 

Source: PHIAC quarterly reports (graph—Australian Department of Health and Ageing). 

2.2.3 Total hospital benefits 

Figure 4 shows that irrespective of an apparently anomalous drop at the start of the 
reporting period, the total hospital benefits paid have increased over the period and 
appear to be levelling off.  

Figure 4. Total hospital benefits paid including public, private, acute and 
nursing home type patients. 

Source: PHIAC quarterly reports (graph—Australian Department of Health and Ageing). 
Note: Does not include medical or prostheses benefits. 
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2.2.4 Benefits paid in relation to prostheses 

Figure 5 demonstrates that although the number of prosthetic devices that have been 
used appears to have dropped since the end of the last reporting period, the cost of the 
benefits paid in relation to prosthetic devices has risen dramatically since the last 
reporting period.  This reflects the concerns about the cost of prostheses raised by a 
number of stakeholders. 

Figure 5. Benefits paid in relation to prostheses 
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Source: PHIAC, Statistical trends in membership and benefits, June 2003. 

2.3 Developments in the regulation of private health insurance 

On 2 April 2002 the Minister for Health and Ageing announced a review of the 
regulatory regime applicable to health funds.  The outcome of the first stage of the 
review has resulted in a range of changes to the regime that was in place at the end of 
the last reporting period.   

The changes outlined below did not require legislation. 
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� As of April 2003 health funds notifying premium increases at or below the CPI 
undergo less scrutiny and have greater certainty about their increase than those 
notifying increases above the CPI. 

� The department will establish working groups with the industry in relation to the 
provision of advice about insurance products in the near future. 

� A series of efficiency indicators has been developed, against which the performance 
of health funds and their products will be monitored by the department.  PHIAC has 
already provided the department with its first report in relation to these indicators. 

In addition, the reforms outlined below required legislation to be implemented.  The 
relevant legislation has been passed by the Senate and was awaiting passage through 
the House of Representatives at the time of writing. 

� Health funds will no longer have to submit all rule changes for approval.  

� The Ombudsman will have increased powers to investigate complaints and resolve 
disputes, and will produce an annual ‘State of the Health Funds’ report. 

Finally, the government proposes to allow health funds to offer insurance for out-of-
hospital medical services (such as visits to specialist practitioners) not currently 
covered from 1 January 2004 (pending the passage of legislation). 

2.3.1 2nd tier default benefits 

On 3 April 2003 the Minister for Health and Ageing announced that as part of the 
second stage of the review of private health insurance arrangements, 2nd tier default 
benefits would be phased out by 30 June 2004. 

These benefits have previously enabled certain hospitals that do not have a HPPA with 
a particular fund to receive a default benefit of no less than 85 per cent of the average 
scheduled benefit payable by that fund to comparable hospitals.   

This change will also involve the introduction of a default benefit for small private 
hospitals in hard to service rural and regional areas, provided those hospitals meet 
certain criteria (such as administrative, quality and safety criteria).  This change was 
commented upon by a number of stakeholders and is discussed further at chapter 5 of 
this report. 

2.3.2 Lifestyle benefits 

In addition to the above, the industry is in the process of phasing out the provision of 
‘lifestyle benefits’.  This is being achieved through a change to the requirements for 
registration as a health fund that now stipulate that in order to be registered, health 
funds must not pay ancillary benefits in relation to goods and services that are primarily 
for the purposes of sport, recreation or entertainment.  This reform was undertaken by 
means of changes in the regulatory framework after the Commission advised 
stakeholders that an agreement between health funds not to provide lifestyle benefits 
may breach section 45 of the TPA.  These changes will be in force from 31 December 
2003. 
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3. Complaints 

The formal legislative regulation of health funds is underpinned by the existence of 
other forms of regulation.  For example, consumers with complaints or inquiries about 
private health insurance (or health funds, medical practitioners or hospitals) can 
approach the Ombudsman.  More general complaints about health care can be made to 
the health complaints offices in each state or territory.  In addition, the Private Patients’ 
Hospital Charter provides information about the rights and responsibilities of private 
patients, including information on what patients can expect from their doctors, their 
hospital and their health fund. 

3.1 Complaints to the Ombudsman 

Figure 6 demonstrates that the majority of complaints received by the Ombudsman 
relate to the benefits payable and the cost of insurance.  Complaints about the cost of 
insurance have increased significantly since the last reporting period.  For example, in 
the December 2001 quarter, complaints about the cost of insurance constituted less than 
5 per cent of the complaints received by the Ombudsman during the quarter.  This 
figure was broadly consistent across the previous reporting period.  In contrast, in the 
June 2003 quarter, complaints about cost constituted 15 per cent of the complaints 
received in the quarter (down from a high of 36 per cent in the previous quarter).   

In particular, the significantly increased number of complaints in the January–March 
2003 quarter appears to coincide with the increase in premiums announced by PHIAC 
in March 2003.  The issue of consumer expectations about premium increases is 
discussed further in chapter 4 of this report. 

Figure 6. Complaints to the Ombudsman during the reporting period 
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3.2 Complaints to the Commission 

The Commission largely relies on complaints to bring possible breaches of the TPA to 
its attention.  Complaints received in relation to the health sector during the reporting 
period 1 January 2002 to 30 June 2003 are shown in table 2. 
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Table 2. Health related complaints: 1 January 2002–30 June 2003 

1 Jan 02–30 June 03 
Part 
IV 

Part 
IVA 

Part 
V GST Other Total 

Health fund complaints 56 11 420 3 57 547 
Hospital services (including psychiatric and 
nursing homes) 55 4 53 2 28 142 
General practice medical services 35 3 36 3 95 172 
Specialist medical services 64 3 113 1 44 225 
Dental services 5 0 58 0 5 68 
Pathology services 7 0 11 0 3 21 
Optometry and optical dispensing 27 1 64 0 5 97 
Ambulance services 7 0 5 0 1 13 
Physiotherapy and chiropractic services 12 20 0 0 10 42 
Community health centres 2 1 15 0 8 26 
Other health services 42 3 236 4 87 372 
Total 312 46 1011 13 343 1725 

 

The main areas in relation to which complaints were received during the course of the 
reporting period were as follows: 

� misleading and deceptive conduct in relation to the promotional activities of health 
funds (particularly with regard to premiums and benefits) and providers of medical 
and other services 

� allegations of agreements that may substantially lessen competition, price fixing, 
exclusive dealing, unconscionable conduct and/or misuse of market power by 
health funds, groups of medical practitioners or other providers of health services 

� complaints against hospitals and/or groups of medical practitioners in relation to 
credentialing disputes at particular hospitals 

� allegations of misleading, deceptive or unconscionable conduct in relation to the 
provision of health services (including in regard to patient election processes). 

3.2.1 Consumer protection complaints 

The Commission received 420 complaints about private health insurance in relation to 
Part V of the TPA from consumers between 1 January 2002 and 30 June 2003.  Figure 
7 demonstrates the number of health fund complaints as a proportion of total health 
complaints received by the Commission (in relation to Part V of the TPA only).   
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Figure 7. Commission consumer protection (Part V) complaints 

 

The complaints received by the Commission in respect of private health insurance 
related mainly to alleged misleading or deceptive conduct by funds in their advertising 
and other promotional material, oral misrepresentations about aspects of the funds’ 
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4. Conduct of health funds  

This chapter examines competition issues in relation to the conduct of health funds, and 
discusses consumer concerns relevant to the provision of private health insurance.  
Issues between health funds and hospitals, medical practitioners and suppliers are 
discussed further in subsequent chapters. 

4.1 Consumer information 

4.1.1 Premium increases 

Commonwealth legislation provides that health funds must seek approval of any 
prospective changes to premiums from the Minister for Health and Ageing.  In practice, 
this approval is sought on an annual basis.   

It appears from the information received by the Commission in relation to premium 
increases that there is some confusion among consumers about the relationship between 
the average increase in premiums reported by PHIAC and the actual increase of 
premiums for a particular insurance product.  Average premium increases reported by 
PHIAC tend to be in single figures (e.g .7 per cent).  The reporting of this average 
seems to have led some consumers to believe that the increase in their premiums is 
likely to be in line with this figure.  However, the actual premium increase faced by 
many consumers was significantly higher (in some cases, up to 100 per cent). 

4.1.2 Complaints to the Ombudsman 

The Ombudsman informed the Commission that the issue that generated the most 
complaints to his office in the reporting period was premium increases.   

In particular, the Ombudsman noted that nearly 50 per cent of these complaints were 
related to the premium increases of one fund.  The Ombudsman stated that the premium 
increases applied to some members of that particular fund were between 75 per cent 
and 100 per cent, and benefits available under their policies were also reduced.  In 
addition, this premium increase occurred only four months after members had been 
advised of benefit reductions or increased co-payments. 

In light of this, the Ombudsman contended that: 
the extent of these changes for some contributors was such that the product could not be said to 
much resemble the product they may have purchased (less than 12 months ago in some cases). 

4.1.3 Complaints to the Commission 

During the reporting period the Commission received 69 complaints about premium 
increases from consumers.  Concerns raised by complainants included: 

� premiums had increased by significantly more than the rate that consumers had 
expected (apparently due to discrepancies between the average increase reported by 
PHIAC and the actual increase experienced by consumers) 
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� at the same time that premiums had been increased, benefits had decreased, the 
excess payable had increased or the discount for paying by direct debit had been 
removed 

� the introduction of new costs (such as a new co-payment) or removal of existing 
benefits is a de facto premium rise. 

The Commission does not have a direct role in the regulation of premium levels.  
However, the Commission emphasises the importance of good communication by 
health funds to consumers in relation to this issue.  Health funds should ensure that they 
explain any changes to premiums or benefits clearly and accurately, without using 
jargon.   

Changes should also be explained in a timely fashion.  The Australian Consumers’ 
Association (ACA) provided a copy of an article from its publication Choice which 
asserted that one couple had received a letter from their health fund advising them their 
premium was to double less than two weeks before the change was to take effect.  This 
is unlikely to be a sufficient period for consumers to review their insurance and 
consider changing products or funds.  

4.1.4 Communication with fund members 

Communication with fund members is important if they are to understand their rights 
and obligations in relation to private health insurance.   

The Commission notes that some health funds have released ‘plain English’ versions of 
their rules.  The Commission considers that a move away from the use of industry 
jargon is to be encouraged, and is likely to assist consumer understanding. 

However, communication in other areas may still be deficient.  For example, PHAQ 
submitted that confusion about benefit entitlements was a major issue for private 
hospitals, as 

[p]rivate health care providers devote considerable resources to ensuring that patients are 
appropriately informed regarding their level of cover and likely out of pocket expenses.  All too 
often, patients are unaware of the implications of the health insurance product they have 
purchased, particularly in respect of Front End Deductibles (FEDs), Exclusionary or Restricted 
Cover products and rules governing pre-existing ailments until their pre-admission interview. 

In addition, Catholic Health submitted that funds should be required to consider the 
appropriateness of the insurance product purchased by a consumer, as it appears that 
some are not adequately insured with regard to their age or likely health status. 

With regard to so-called ‘booking’ or ‘administration’ fees imposed by medical 
practitioners on patients who purchase no-gap insurance, the Commission notes that 
some funds have started to write to their members following a treatment episode 
informing them of the full payments made by the fund.  This has led to some 
complaints about administration and booking fees that are not covered by the health 
fund.  The AHSA submitted that its member fund guidelines for providers state that 
they cannot charge additional fees such as booking fees. 
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It is open to funds to address this problem in their dealings with hospitals/medical 
practitioners and it would be in the interest of consumers, and health funds’ 
relationships with consumers, to do so.  The Ombudsman indicated that it appeared that 
some funds were not prepared to take any action with regard to doctors who were not 
complying with the informed financial consent requirements of gap cover schemes, and 
that he intends to investigate this issue during this financial year. 

Finally, the Commission understands that the volume of information about private 
health insurance currently being released by a range of parties (including funds and 
government bodies) may itself be problematic.  The department stated that  

[t]he proliferation of these [information] products may be an impediment to consumer 
understanding.  The Department is working with all stakeholders to ensure that well targeted 
information products work to enhance and inform consumer choices. 

4.1.5 Key features guide 

The department convened a working group to develop a template for a ‘key features 
guide’ to be produced by each health fund.  The template and accompanying guidelines 
were released on 15 August 2001.  The aim of these guides is to outline the key 
features of the products offered by a particular health fund, to allow consumers to 
compare the products available more easily.  Most health funds have elected to produce 
a key features guide. 

The consensus from the submissions received by the Commission appears to be that the 
key features guides have not achieved their aim.  Some health funds indicated that the 
production of guides was expensive, and that the level of consumer interest has been 
low. 

The Ombudsman contended that 

these Key Features Guides have not been effective, to date, in meeting the objectives indicated.  
This is because there is very little awareness of the guides among consumers and because of 
deficiencies in the content and format of the guides. 

HCF submitted that the length and complexity of the key features guides was a factor in 
the apparent low interest of consumers. 

The department is currently reviewing the key features guides with regard to their 
availability to consumers and their effectiveness.  The Ombudsman provided a copy of 
a discussion paper it has prepared for this review, in which it suggested that key 
features guides should have a more prominent profile (for example, through display in 
health fund offices and online), should be organised and presented better, and should 
include information on the standard price of each product.  

The Commission considers that the apparent lack of consumer interest in the key 
features guides appears to be due to deficiencies in the content, presentation and 
availability of the guides.  The Commission suggests that the department examine ways 
in which the guide template could be made more user-friendly in the process of 
conducting its review. 



 

  15 

4.2 Unilateral variation of terms and conditions of insurance 

The Commission notes that several parties raised the issue of the unilateral variation of 
terms and conditions by health funds, particularly where customers have paid for their 
insurance up to 12 months in advance.  This issue has also been the subject of 
complaints to the Commission during the reporting period. 

The complaints received related to the imposition of higher premiums, or the removal 
of benefits, during a period for which health insurance premiums had already been 
paid.  Issues raised by complainants included: 

� that the level of premium or benefits available that was to be varied had been a 
material factor in their choice to join a particular health fund, and that they would 
not have done so if they had known the changes would occur 

� that it was unfair that they had received invoices for premium increases even when 
they had paid in advance and  

� that contracts did not indicate that premiums or benefit were subject to change, or 
that they did indicate that the health fund reserved the right to change its premiums 
during the contract term but did not indicate that benefits may be changed. 

The ACA submitted that 

because [consumers’] contracts with the funds permit major detrimental unilateral changes in 
which the consumer has no effective say—the customer receives a letter sometimes only days 
before a change takes place—we regard these as being among the most unfair contracts allowed 
by Australian law. 

Some health funds indicated that they offer ‘premium protection’, so that premiums do 
not rise over the course of the paid period.  Benefits may be altered during this period, 
however.  Other funds do not protect premiums.   

Some health funds contended that the administrative burden associated with allowing a 
contract to run until the date of renewal would be onerous, given that customers would 
commence their 12-month (for example) contracts on different dates.   

Medibank Private noted that benefit changes are not always detrimental, and that 
consumers would be adversely affected if they were unable to access desirable changes 
during the term of their contract.  Medibank Private also submitted that the ability to 
initiate changes in response to market conditions was vital to the effective management 
of its business.   

The Commission notes that it is possible that the unilateral variation of contract terms 
that is not linked to an external trigger (such as a change in the law) or subject to 
negotiation, when imposed by the stronger party to the contract, may give rise to 
unconscionable conduct concerns.  In addition, where contract terms are varied when 
consumers have previously been led to believe that they will not be varied, concerns 
about misleading or deceptive conduct may arise.  In light of these concerns the 
Commission will continue to monitor the situation to ensure that health funds are not 
breaching the TPA in their dealing with consumers. 
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Further, the National Health Act 1953 provides that the Minister may declare that a 
health fund change (including a change to rates, premiums and benefits) may not come 
into effect if the change imposes an ‘unreasonable or inequitable condition’ or is 
otherwise ‘contrary to the public interest’.3   

Finally, it is interesting to note that although health insurance contracts are exempt 
from the operation of the Insurance Contracts Act 1984, section 53 of that Act provides 
that 

where a provision included in a contract of insurance …authorises or permits the insurer to vary, 
to the prejudice of a person other than the insurer, the contract, the provision is void. 

Funds should consider the issues outlined above and discuss the matter with their legal 
advisers when proposing to vary contract terms.  Further, the Commission expects 
funds to be conscious of TPA issues when dealing with their members, and to take 
steps to ensure that they are not in danger of breaching the TPA. 

Finally, the Commission considers that premium protection is desirable and would not 
impose an unreasonable administrative burden upon health funds.   

4.2.1 Management of changes 

An additional concern about the unilateral variation of contract terms related to the 
funds’ management of such changes.  It was suggested that notice of the changes was 
not adequate, either in terms of its timeliness or its clarity. 

The Ombudsman contended he  

remain[ed] concerned about the management by the funds of changes to benefits and conditions 
that may be detrimental to contributors.  In particular, there have been instances where some 
funds have introduced such changes without sufficient notice to affected contributors. 

Funds must take care to explain changes to premiums or benefits in a clear, accurate 
and timely fashion.  In particular, the Commission is of the view that all health funds 
should provide consumers with reasonable period of notice when varying contract 
terms such as premium rates or benefits.  To ensure that consumers are being treated 
fairly and have adequate opportunity to revise their insurance cover or membership of a 
particular fund, the Commission considers that all health funds should provide 
consumers with a reasonable period of notice when varying contract terms such as 
premium rates or benefits.  Funds could achieve this by establishing and adhering to a 
standard minimum period of notice (such as three months).   

                                                 

3 Section 78 (4). 
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4.3 HPPA contracting with hospitals 

4.3.1 Background 

Hospital purchaser provider agreement (HPPA) contracting allows funds to offer their 
members ‘no gap’ (or known gap) policies for hospital accommodation.  A voluntary 
code of practice seeks to ensure that HPPA negotiations between health funds and 
hospitals are conducted in a fair and reasonable manner, and aims to improve the 
efficiency of business arrangements between health funds, private hospitals and day 
hospital facilities.  The code also provides for a dispute resolution process.       

4.3.2 Current situation 

From the submissions received it appears that both health funds and private hospitals 
consider that there are significant problems with the current negotiating system.   

For example the Ombudsman stated that 

[t]he current and former Ombudsman have both expressed concerns about the effectiveness of 
the Code of Conduct, given the nature of some of the disputes which have come before this 
office. 

A major issue raised by private hospitals was the timeliness of negotiations of new 
HPPAs.  The APHA submitted that  

[h]ealth funds are increasingly allowing HPPAs to expire and to draw out negotiations over 
several months, effectively increasing the term of the HPPA without the agreement of the 
hospital.  Various strategies are adopted by health funds in this regard, including: refusal to 
commence negotiations for an extended period; making unacceptably low offers; and 
unavailability of key personnel for extended periods. 

Both hospitals and health funds claimed that they were subject to ‘take it or leave it’ 
contractual offers from the other party to the negotiations.   

Both hospitals and health funds also alleged that delays in the commencement of 
meaningful negotiations (in some cases, of more than six months duration) were caused 
by the other party. 

Delayed negotiations may mean that the terms of an expired HPPA continue to apply 
until a new HPPA is agreed upon.  Where this occurs some stakeholders raised the 
possibility that the new HPPA be back-dated to the date of the expiry of the former 
HPPA.  It appears to the Commission that a step such as this may reduce the incentive 
to delay negotiations inappropriately. 

Smaller hospitals also submitted that they faced difficulties when attempting to 
negotiate with health funds because of their size.  In a similar vein, GMHBA submitted 
that an area of concern for regional health funds was the increase in regional hospital 
ownership by Healthscope.  GMHBA submitted that the increased size of Healthscope 
had increased its bargaining power, and GMHBA had been unable to renew a HPPA in 
Darwin because of the demands of this larger entity.  The Commission understands that 
the Darwin Healthscope-owned hospital is the only private hospital in the Northern 
Territory.   
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It appears to the Commission that, depending on the circumstances, relativities in 
bargaining power may give one party an advantage in HPPA negotiations.  The 
example given above is one in which the hospital appears to have a stronger bargaining 
position.  However, there are other examples where funds appear to be in a stronger 
position.  For example, where there are two private hospitals in a regional area, a fund 
may choose only to deal with one hospital.  The move by some hospitals to negotiate 
collectively and proposals to contract the management of a number of hospitals to a 
single entity, together with the removal of second tier benefits, affect the relative 
bargaining strengths.  The Commission notes that the misuse of market power and 
unconscionable conduct provisions of the TPA exist to ensure that parties do not use 
bargaining strength improperly.  The Commission will continue to monitor this issue 
and will investigate allegations of unlawful conduct. 

4.3.3 The code of practice 

Views on the code of practice were largely negative, for various reasons.  The APHA 
submitted that it may be necessary to make the Code mandatory.  The PHAQ submitted 
that 

[w]hilst the majority of health funds cite the Code of Conduct in their contract documentation, 
in practice the conditions of the Code are ignored.  With no effective sanctions for breaches of 
the Code it is a ‘toothless tiger’.  Mandating with punitive measures for breach is the only viable 
option to ensure that contract negotiations are conducted in accordance with the Code of 
Conduct. 

On the other hand, Catholic Health indicated that it would not support a mandatory 
code.  Catholic Health did suggest, however, that a possible alternative could be the 
incorporation of a default mechanism whereby in the event that a new HPPA was not 
agreed upon, payments would increase by a specified health index figure. 

4.3.4 2nd tier default benefits 

The phasing out of 2nd tier default benefits was criticised by hospitals but welcomed by 
health funds.  The APHA contended that without the 2nd tier default, benefits payable 
by funds to hospitals without an HPPA would be around 45 per cent of the cost of the 
episode of care.  Accordingly, the APHA submitted that non-contracted hospitals 
would have to charge patients co-payments. 

The PHAQ submitted that 

[t]he abolition of the 2nd Tier Default Benefit removes a safety net for both consumers and 
private hospitals and has wide reaching ramifications which could seriously undermine the long-
term future of the private health care sector. 

The PHAQ also contended that removing the benefit may lead to the closure of some 
facilities and a reduction in new investment in the sector, and indicated that it was 
concerned that the department had apparently introduced the change without consulting 
the private hospital sector. 
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However, the department contended that setting 2nd tier default benefits at 85 per cent 
of the average rate may mean that hospitals whose contracted rates fall below this will 
demand a rate at least equal to the 2nd tier default benefit.   

The department noted that   

[t]his could potentially inflate the average contract rate, which is then used to calculate 2nd Tier 
Benefit schedules in the future, resulting in an inflationary cycle. 

Health funds also submitted that the 2nd tier default benefit scheme had undermined the 
negotiation of HPPAs, contrary to the scheme’s intent. 

Broadly, this issue is one of government policy and does not raise concerns for the 
Commission. 

4.3.5 Rural and regional benefit 

The introduction of the rural and regional benefit was also of concern to some parties.  
The APHA submitted that it was unclear why this benefit was preferable to the 2nd tier 
default benefit.  The PHAQ submitted that the eligibility requirements for the rural and 
regional benefit were extremely restrictive (for example, only hospitals with fewer than 
50 beds will be eligible).  

4.3.6 Trade practice issues in contracting 

Collective bargaining 
Some hospitals indicated that they considered they would find it easier to negotiate 
effectively with health funds if they could do so collectively.  Collective negotiations 
can raise concerns under the TPA as they may amount to price fixing within the 
meaning of section 45A of the TPA.  Price fixing is a per se offence, meaning that it 
breaches the TPA regardless of its effect on competition. 

With regard to health funds the TPA provides an exemption from the price fixing 
provisions for ‘collective acquisition’.  It remains uncertain whether collective 
negotiation of arrangements for individual acquisition could be considered collective 
acquisition for the purpose of the TPA.  

In any event, section 45 of the TPA prohibits agreements that substantially lessen 
competition.  Collective negotiations may raise concerns under this section. 

However, collective negotiations can be authorised by the Commission where a net 
public benefit can be demonstrated.  So, for example, on 13 June 2002 the Commission 
authorised certain Catholic health facilities to engage in, among other things, collective 
negotiations with health funds and suppliers.  More recently the Commission has issued 
a draft decision proposing to grant authorisation to a network of Catholic health 
facilities to engage in collective negotiations with health funds.   

Finally, the collective agreement between independent hospitals or health funds not to 
enter into a contract with a particular acquirer or provider, would likely constitute a 
primary boycott and therefore be in breach of the TPA (although again, it is possible 
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for boycott activity to be authorised where it generates a net public benefit).  However, 
under the TPA each fund or hospital is free to decide unilaterally not to enter into such 
a contract. 

Unconscionable conduct 
Contracting in the private health sector may involve dealings between a stronger party 
and a weaker party (for example, between a large health fund and a small hospital or a 
small health fund and a major hospital). 

The stronger party has to be mindful not to act unconscionably in its contract 
negotiations with the small or weaker party. Unconscionable conduct could relate to 
both the negotiation process and the terms of the contract.  

Sections 51AA and 51AC prohibit unconscionable conduct in commercial dealings. 
Although the TPA does not define ‘unconscionable conduct’, section 51AC does 
include a non-exhaustive list of factors which may be taken into account by the court 
(such as relative strengths of the bargaining positions of the supplier and the business 
consumer; the extent to which the supplier was willing to negotiate; and the 
requirements of any applicable industry code).   

Failure to obtain or renew a contract 
Issues have been raised with the Commission where one party has failed to obtain or 
renew an HPPA with another party.  The TPA does not force a supplier to supply 
everyone that requests its goods or services, nor a purchaser to acquire goods or 
services from everyone that wishes to supply goods or services.  The possibility of a 
contravention of the TPA would only arise where a party had a substantial degree of 
power in a relevant market which it used for an anti-competitive purpose (prohibited 
under section 46 of the Act).  Failure to secure a contract may well have the effect of 
preventing a fund or hospital from competing.  However, it would be necessary to 
demonstrate that the purpose of the conduct was a proscribed anti-competitive purpose. 

The Commission considers that any financial implications for members regarding the 
termination of an HPPA should be clearly explained to fund members.  That is, when a 
fund and/or a hospital decide not to renew a contract, affected members need to be 
informed of that change and related financial implications.  How members are informed 
and to what level of detail will depend on the nature and extent of the changes.  The 
Commission considers that members should be informed before the change takes 
effect, so that they have sufficient time to consider their options (for example, whether 
to stay with the fund, or to transfer to another fund which has an HPPA with the 
particular hospital).  In addition, arrangements should be made for members who have 
booked treatment in advance or who are in the course of ongoing treatment. 

The Commission notes that the termination of an HPPA may also have financial 
implications for health funds if it results in the transfer of members from the fund going 
out of contract to other funds.  If significant numbers of members who anticipate 
needing to use hospitals services switch funds, actuarial forecasts of the funds to which 
they transfer may underestimate the benefits payable.  It is possible that this may have 
an impact on prudential requirements. 
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4.4 Health fund conduct affecting allied health practitioners 

4.4.1 Preferred provider schemes 

Some allied health practitioners raised concerns about preferred provider schemes.  For 
example, the Australian Physiotherapists’ Association, the Optometrists’ Association 
and the Chiropractors’ Association submitted that information provided by some funds 
in relation to their preferred provider scheme is misleading, as it apparently suggests 
that non-preferred providers are less desirable (for example, are overpriced or do not 
provide the same level of care).   

Some allied health practitioners indicated that some funds suggested they would 
remove a practitioner from their preferred provider list if they did not reduce their 
service level (that is, the average number of visits for treatment).  Some practitioners 
also indicated that rural and regional areas often had few preferred providers.  This is 
largely a contractual issue between funds and providers. The market, should operate to 
ensure that funds that set unreasonable limits on allied health practitioners will not be 
able to retain viable preferred provider schemes. 

Broadly, the Commission considers that preferred provider schemes are unlikely to 
breach the TPA, but funds should make sure that consumers are not misled about the 
operation of such schemes.  For example, consumers should be made aware that they 
are not confined to seeking treatment only from preferred providers.   

4.4.2 Regulation of allied health practitioners 

Some funds indicated that the administrative burden in this area is onerous, and 
suggested that allied health practitioners should all be subject to government regulation 
(such as through registration boards). 

The regulation of allied health practitioners is primarily a matter for state and territory 
governments.  However, the Commission will continue to monitor the activities of 
allied health practitioners with regard to potential breaches of the TPA.  

4.5 Notifications 

The notification process is a means by which immunity from legal proceedings in 
relation to the exclusive dealing provisions of the TPA may be obtained.  Each 
notification received by the Commission is assessed having regard to its effect on 
competition, and the public benefits that are likely to flow from it.  The Commission 
will revoke a notification where it considers that it is not in the public interest to allow 
it to stand, pursuant to the statutory tests provided by the TPA.   

Immunity in relation to third line forcing conduct commences 14 days after the date on 
which the notification is lodged.  Immunity in relation to other forms of exclusive 
dealing commences on the date on which the notification is lodged. 

During the reporting period the Commission examined the following notification in 
relation to health funds. 
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GMHBA Limited 
On 1 August 2002 GMHBA Limited lodged a notification in relation to its proposal to 
offer discounted premiums for health insurance products to existing and future 
members of five of the superannuation funds administered by Industry Funds Services 
Pty Ltd.  Immunity for the notified conduct commenced on 15 August 2002. 

4.6 Parts IV and V enforcement actions 

4.6.1 Part V actions 

Medibank Private 
The Commission, under a delegation from the Australian Securities and Investments 
Commission, instituted proceedings against Medibank Private in the Federal Court on 
26 October 2000, alleging false, misleading and deceptive advertising of its health 
insurance products. 

The Commission alleged that: 

� from early March 2000 Medibank Private advertised ‘no rate increase in 2000’ 
when the rates on these products increased on 1 July 2000 and 

� in August 2000 Medibank Private ran advertisements which offered 30 days free 
cover if members of competing health funds transferred to Medibank Private, and 
questioned whether competing health funds waived waiting periods for members.  
A fine print disclaimer stated that conditions applied to the offer of 30 days free 
cover, and that the only waiting periods waived were the two month waiting period 
and the six month waiting period for optical services.  This advertisement ran for a 
two week period and only applied to new memberships within a stated period.  

The matter is being defended by Medibank Private and is to be heard by Justice Ryan 
of the Federal Court early in 2004. 

Medical Benefits Fund of Australia Limited and John Bevins Pty Ltd 
The Commission instituted proceedings against Medical Benefits Fund of Australia 
Limited (MBF) alleging misleading and deceptive conduct with regard to print and 
television advertisements.  The advertisements contained pregnancy-related images 
representing that pregnant women joining or transferring to MBF would be covered for 
medical and hospital expenses arising from the pregnancy.  Fine print disclaimers 
indicated, however, that the 12-month waiting period for pregnancy related services 
would not be waived. 

On 9 September 2002 the Federal Court ordered declarations, injunctions, publication 
and broadcast of corrective advertising and costs against MBF.  The Federal Court also 
found that John Bevins Pty Ltd, the advertising agency that managed the campaign, 
was knowingly concerned in or a party to the contraventions.  

The decision was appealed to the Full Federal Court where the matter was heard on 
12 May 2003; judgment was reserved.  
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NRMA Health Pty Ltd and others 
In November 2001 the Commission instituted proceedings against NRMA Health Pty 
Ltd, SGIC Insurance Limited, SGIO Limited and Saatchi & Saatchi Australia Pty Ltd, 
alleging misleading and deceptive conduct in the promotion of its health insurance 
products. 

The Commission alleged that NRMA, SGIC and SGIO, in print advertisements that 
depicted a woman nursing a new born baby, made representations guaranteeing ‘free 
delivery’ ‘no matter how advanced your pregnancy is’ to entice customers to transfer to 
or join their health insurance fund.  The advertisements contained two fine print 
disclaimers indicating that a consumer receives full health insurance coverage for 
obstetric service only after the payment of any excess or co-payment, and that 
consumers must serve a 12-month waiting period either with NRMA, SGIC, SGIO or 
their existing fund before benefits are payable for obstetric and pregnancy related 
services. 

The Commission alleged that the disclaimers were inadequate and unlikely to come to 
the attention of consumers. 

On 3 July 2002 Justice Jacobson of the Federal Court made the following orders by 
consent finalising the action:  

� declarations that NRMA Health Pty Ltd and NRMA Limited contravened the 
relevant provisions of the Australian Securities and Investment Commission Act 
1989 by publishing advertisement that were misleading 

� requiring NRMA Health Pty Ltd to write to consumers who took out Hospital Plus 
or Hospital Value health insurance products between 1 July and 30 August 2001, 
informing them that the advertisements were misleading 

� requiring that, for people who were misled, NRMA Health Pty Ltd will waive the 
12 month waiting period for pregnancy related services and refund excesses or co-
payments 

� ordering that NRMA Health Pty Ltd and NRMA Limited must not make 
representations in the future about health insurance benefits without clearly and 
prominently displaying the existence of excesses, co-payments and waiting periods 
and 

� requiring NRMA Health Pty Ltd and NRMA Limited to review and report on their 
TPA compliance programs. 

The Commission also took action again the advertising agency Saatchi & Saatchi 
Australia Pty Ltd alleging that the agency had engaged in misleading and deceptive 
conduct in preparing the advertisements for NRMA Health Pty Ltd.  This matter was 
heard on appeal to the Full Federal Court on 13 May 2003; judgment was reserved. 
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Western District Health Fund Ltd (Westfund) 
In January 2002 the Commission instituted proceedings against Western District Health 
Fund Ltd (Westfund) alleging misleading and deceptive advertising of its health 
insurance products. 

The allegations were made in relation to television and web site advertisements, which 
represented that the fund would pay all hospital and medical expenses associated with 
all operations and that members would not be required to pay any excess or co-
payment.   

The advertisement contained two fine-print disclaimers indicating that a consumer 
would receive coverage for operations ‘as per [the] Government Medicare Benefits 
Schedule’ and that no excesses or co-payments applied to ‘hospital accommodation 
only’. The Commission alleged that the disclaimers were inadequate, not sufficiently 
meaningful and unlikely to come to the attention of consumers. 

On 16 October 2002 the Federal Court declared that Westfund had engaged in 
misleading an deceptive conduct in relation to these advertisements.  With the consent 
of Westfund the Federal Court ordered that the fund: 

� write to consumers who purchased health insurance from the fund between 
15 February 2001 and 22 September 2001, informing them that they may have been 
misled by the advertisements and/or the website 

� offer a refund to the extent possible on 

— hospital expenses not paid by Westfund 

— certain medical expenses 

— any excesses or co-payment paid by the member 

— the cost of membership for those members who, as a result of being misled, 
choose to leave Westfund and 

� publish a corrective statement on its web site. 

The orders also:  

� enjoined Westfund from making representations in the future about health 
insurance benefits without clearly and prominently displaying the extent to which 
an insured person is required to make any payment in respect of hospital and/or 
medical expenses associated with hospitals and   

� required Westfund to establish, maintain and have audited, a trade practices 
compliance program. 
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4.6.2 Part IV actions 

Hunter Area Health Service 
On 30 July 2002 the Commission accepted court enforceable undertakings from the 
Hunter Area Health Service (HAHS), following concerns regarding a policy of HAHS 
to refer all requests for radiology services for all HAHS patients to HAHS radiologists.  

The Commission alleged that the HAHS radiology referral policy may contravene the 
exclusive dealing provisions of the TPA. The Commission was concerned that the 
referral policy could have contravened the TPA in one or more of the following ways. 

� It may have constituted the supply of services to or on behalf of private patients on 
the condition that the private patients and/or their medical practitioner would not 
acquire radiology services from private radiology facilities. 

� It may have constituted the making of, or giving effect to, a provision of an 
arrangement between the HAHS and Visiting Medical Officers (VMOs) that had 
the purpose or effect of substantially lessening competition in a market for the 
provision of radiology services to private patients of the HAHS. 

HAHS withdrew the policy on 31 October 2000, and on 30 July 2002 provided 
undertakings as follows. 

� HAHS will not, for a period of seven years, reinstitute the HAHS radiology referral 
policy or similar direction without giving the Commission three months notice in 
writing. 

� HAHS will inform radiologists of a change in its policy concerning referrals for 
radiology services through the Royal Australia College of Radiologists. 

� HAHS will undertake training for VMOs and senior medical practitioners regarding 
the referral of requests for radiology services. 

4.7 Other investigations 

The Commission also investigated a range of other conduct of health funds during the 
period.  Two of these investigations are outlined below.  

� The Commission received a complaint that a health fund had represented that 
remedial massages were covered by its insurance product in a television 
advertisement when this was not the case.  The Commission investigated and 
the health fund in question has now implemented a TPA compliance program. 

� The Commission received a complaint that a health fund had represented that 
certain dental procedures, when performed by specified dentists, would be gap-
free.  The complainant had undergone a dental procedure in these circumstances 
but had incurred a gap that had not been refunded by the health fund.  
Following preliminary inquiries by the Commission, the health fund refunded 
the complainant and 42 other affected members. 
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4.8 Mergers 

MBF and NRMA Health Pty Ltd 
In July 2003 the Commission approved MBF's proposed acquisition of NRMA's health 
insurance business.  

Following market inquiries, in July 2003 the Commission decided that the proposed 
acquisition was unlikely to substantially lessen competition in the state-based markets 
for the supply of private health insurance.  The proposed acquisition exceeded the 
Commission’s concentration thresholds with respect to the South Australian and the 
NSW/ACT markets.  While the barriers to entry and expansion in the relevant markets 
are not insignificant, the following factors indicated that the proposed acquisition was 
unlikely to substantially lessen competition: 

� there are a significant number of competing insurers and  

� price regulation may limit the opportunity of the merged firm to increase prices or 
profit margins above competitive levels. 

HBF and Goldfields Medical Fund 
On 19 September 2002 PHIAC advised the Commission of a proposed merger between 
Healthguard Health Benefits Fund and Goldfields Medical Fund.  Healthguard Health 
Benefits Fund has the same management as another private health insurance provider, 
HBF Health Funds Incorporated.  The acquisition was, consequently, in effect a 
takeover of Goldfields Medical Fund by HBF Health Funds Incorporated.  On 
26 November 2002 the Commission determined that it would not intervene in the 
proposed acquisition of Goldfields Medical Fund by Healthguard Health Benefits Fund. 

HCF and IOR Australia 
On 31 October 2002 the Commission received a submission from the Hospitals 
Contribution Fund of Australia Ltd regarding a proposed acquisition of IOR Australia 
Pty Ltd.  On 25 July 2002 IOR Australia was placed into administration by PHIAC for 
failure to meet prudential standards for private health insurance funds, required under 
provisions of the National Health Act 1953.  The proposed acquisition did not cross any 
of the Commission's concentration thresholds for the exercise of market power in any 
state except New South Wales. In New South Wales, HCF is the third largest provider 
of private health insurance.  However, IOR Australia has an extremely small market 
share of around 0.5 per cent.  Excluding HCF, there are 11 other open providers of 
private health insurance in New South Wales with a market share greater than IOR 
Australia.  In these circumstances a diminution in the level of competition was unlikely 
to occur, and the Commission approved the proposed acquisition. 
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5. Hospitals 

This chapter examines competition and other issues relevant to the relationship between 
health funds and hospitals (both private and public).   

As noted earlier, HPPA contracting allows funds to offer their members ‘no gap’ (or 
known gap) policies for hospital accommodation.  A voluntary code of practice seeks 
to ensure that HPPA negotiations between health funds and hospitals are conducted in a 
fair and reasonable manner, and aims to improve the efficiency of business 
arrangements between health funds, private hospitals and day hospital facilities. 

5.1 Patient election processes 

Patients who are admitted to public hospitals can elect to be treated as private patients.  
Private patients in public hospitals are responsible for the payment of hospital charges, 
either personally or through their health insurance. 

Concerns were raised with the Commission about the administration of the patient 
election process by public hospitals.  The NSW Health Funds Association submitted 
that 

[a]t a time when patients are required to make the decision on patient election, and sign the 
form, they are likely to be in quite a disadvantaged position, ie they may be very ill, in severe 
pain, under medication, elderly, and confused by the health system but wanting to get the best 
care and be treated as quickly possible. 

The association further contended that the problem was exacerbated in accident and 
emergency, and provided a copy of a letter to the Minister for Health and Ageing in 
relation to this issue.  The following points were raised in the letter: 

� it appears that patients rarely select their own doctor in the patient election process 

� contrary to Commonwealth guidelines, patients are often directed in their choice 

� some public hospitals offer special deals to self-funding patients who elect to be 
treated as private patients compared with the charges to insured private patients 

� in some cases, where a patient has previously elected to be treated as a private 
patient, public hospitals have assumed they will do the same when admitted again 

� some hospitals fail to confirm the insurance coverage of a patient 

� some public hospitals have approached discharged patients to elect to be private 
patients after the episode and 

� some hospitals do not disclose that patients with private health insurance can elect 
to be treated as public patients. 

Some government agencies appear to be attempting to address this problem.  Some 
states and territories have now issued standard patient election forms, and Queensland 
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Health informed the Commission that it has developed an education package 
incorporating best practice guidelines on informed financial consent and the patient 
election process, for distribution to public hospitals. 

The Commission considers that patients should be treated fairly and provided with full 
information; they should not be pressured or misled, particularly in view of the fact that 
upon admission a patient may be in a vulnerable position.  The Commission 
acknowledges the role of state and territory governments in achieving this goal, and 
notes that individual hospitals could themselves be expected to establish procedures to 
ensure that patients receive adequate information in relation to this issue.   

5.2 Enforcement action 

Mayne Group & others  
In July 2000 the Commission instituted proceedings against the Western Australian 
branch of the Australian Medical Association and Mayne Nickless Ltd alleging they 
had been involved in price fixing and other anti-competitive conduct in breach of the 
TPA.   

The Commission alleged that from December 1995 until February 1997 the AMA 
(WA), on behalf of VMOs at Joondalup Health Campus, entered into negotiations with 
Mayne Nickless to determine the terms and conditions under which the VMOs would 
provide their services for the care of public patients at the Joondalup Health Campus. 

It was alleged that: 

� Mayne and the AMA (WA) engaged in price fixing and other anti-competitive 
conduct by negotiating and agreeing the fees at which visiting doctors would supply 
public patient medical services at the hospital 

� the AMA (WA) advised Mayne that the doctors had agreed to take whatever action 
was necessary to conclude the negotiations and would discharge their patients 
unless agreements of their fees was reached, in breach of the TPA’s primary 
boycott provisions and  

� Mayne officers Mr Martin Day and Mr Ian MacDonald and AMA (WA) executive 
director, Mr Paul Boyatzis and former AMA (WA) President, Dr David Roberts, 
were each knowingly concerned in the alleged conduct of their respective 
organisations. 

In its judgment of 24 December 2001, the Federal Court ordered the AMA (WA) and 
the two officers to pay penalties and costs, following admissions to the court by the 
AMA (WA) that it had entered into an understanding with Mayne to set doctors’ fees 
for public patient medical services provided by doctors visiting the hospital, in 
contravention of the TPA. 

Following a contested trial by Mayne Group Limited (formerly Mayne Nickless Ltd), 
the Federal Court determined on 9 July 2003 that the Commission had not established 
its claim that Mayne Group and two former officers had breached the TPA over its 
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dealings with the AMA (WA) and its officers regarding hiring visiting doctors for the 
Joondalup Health Campus. 

5.3 Authorisations 

NSW Department of Health  
On 1 November 2000 the Commission received two applications for authorisation from 
the NSW Department of Health in relation to its policy regarding the provision of 
pathology services which: 

� effectively required pathology services for admitted, private patients in public 
hospitals to be provided by public hospital pathologists (excluding private 
pathologists) and 

� made the use of public hospital pathologists a prerequisite for private medical 
practitioners to treat private patients in public hospitals. 

On 27 June 2003 the Commission issued its final decision granting authorisation for a 
period of five years, subject to the following conditions. 

� Public health organisations shall allow referring salaried senior medical 
practitioners and visiting medical officers to seek second opinions from private 
pathology laboratories on pathology test results initially provided by public health 
organisation pathology laboratories where referring doctors: 

— state in writing to the public health organisation that this is in the best 
interests of the patient and 

— unless impractical for medical reasons, obtain the patient’s consent in writing 
if the fee charged by the private pathology business will be above the 
relevant Medicare benefit payable to the patient. 

� Public health organisations shall ensure that the fee charged to private in-patients 
treated by salaried senior medical practitioners and visiting medical officers is no 
more than the relevant Medicare benefit payable to the patient for the pathology 
service. 

An application for review of this determination has been lodged with the Australian 
Competition Tribunal.   

Health Purchasing Victoria (HPV)  
On 3 December 2001 Health Purchasing Victoria (HPV) lodged an application seeking 
authorisation for the calling and awarding of a tender by HPV, on behalf of various 
Victorian health services, for the exclusive acquisition of temporary agency nursing 
staff.  Under the proposed arrangements HPV, acting on behalf of each health service, 
would enter into an agreement with each of the successful tenderers for the exclusive 
provision of agency nursing staff to the health services.  The primary aim of the 
arrangements was to reduce agency nursing costs. 
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However, on 1 March 2002 the Department of Human Services chose to address this 
issue by issuing a direction to public health services under the Health Services Act 1988 
capping the rate at which they can pay agency nurses and limiting the instances in 
which agency nurses can be employed for unexpected absences of permanent staff. 

On 5 December 2002 the Commission granted authorisation for a period of six years.  
The Commission imposed conditions upon HPV requiring it to amend clauses of the 
tender documents which form the basis of the contractual arrangements which HPV 
and successful tenderers will enter into.  While these conditions clarify the intent and 
effect of the tender arrangements and ensure a net public benefit will result, they do not 
change the nature of the arrangements for which authorisation was sought. 

The Commission’s decision was appealed to the Australian Competition Tribunal but 
the appeal was withdrawn before it could be heard. 

Sisters of Charity Health Service, Mercy Health and Aged Care and Holy Spirit Care 
Services  
On 21 October 2002 the Sisters of Charity Health Service Limited lodged applications 
for authorisation of a proposed agreement between: 

� the Sisters of Charity 

� Mercy Health and Aged Care (Mercy health) and 

� the Holy Spirit Care Services 

to negotiate collectively Hospital Purchaser Provider Agreements with health funds and 
the Department of Veterans’ Affairs and to negotiate collectively the purchase of a 
range of goods and services from suppliers. 

On 21 August 2003 the Commission issued a draft decision proposing to grant 
authorisation to: 

� the initial members of the HPPA network plus Mount Alvernia Mercy Hospital, 
Bendigo to negotiate collectively with health funds and the Department of 
Veterans’ Affairs, but without the ability to boycott collectively 

� the joint purchasing network plus additional Catholic health facilities that may join 
the joint purchasing network in the future to negotiate collectively with suppliers 
including the ability to boycott collectively. 

The Commission considered that the private hospitals involved are largely not in 
competition with each other, and noted that five out of the eight hospitals are already 
owned by the Sisters of Charity.  Comments on this issue—particularly the proposal to 
allow the network to boycott suppliers but not health funds—have been invited from 
interested parties (including smaller health funds). 

The Commission also considers that there is negligible anti-competitive detriment 
arising from the joint purchasing network, even allowing for the fact that the network 
could engage in collective boycotts.  Generally, the Commission is satisfied that the 
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healthcare facilities in the network would only form a small proportion of any relevant 
market. 

The interim authorisation is effective until the date the final determination comes into 
effect. 
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6. Medical practitioners  

The Commission’s previous reports have indicated that the difference between the fee 
charged by the doctor/s who treat a health fund member and the benefit paid by the 
member’s fund (referred to as ‘the gap’) has been of significant concern to consumers.  
In recent years, changes have been made to the private health insurance system to allow 
funds to implement mechanisms that close or narrow the gap. 

6.1 No/known gap arrangements 

Since 1995 health funds have been permitted to pay benefits to members in excess of 
the MBS fee for medical services received in hospital, and thus cover the medical gap, 
where a negotiated agreement between the doctor and the fund, or the doctor and the 
hospital, existed and specified the price of the medical procedure. 

In addition, the Health Legislation (Gap Cover Schemes) Act 2000 enables funds to 
cover the medical gap without the need for a negotiated agreement between funds and 
doctors.  The Minister for Health and Ageing must approve gap cover schemes before 
they become operative. 

This means that consumers can choose from a range of schemes, some of which cover 
the gap in its entirety (no gap) and some of which require consumers to meet part of the 
gap but inform them in advance of the amount that they will be required to pay (known 
gap).  In this regard the ACA submitted that these products (no gap and known gap) are 
often lumped together, although they are very different to consumers. 

6.1.1 Health fund gap arrangements 

According to the PHIAC, 37 health funds currently offer approved gap products.  
However, the Ombudsman stated that only three funds provide pure no-gap schemes.  

Further, it appears that the intent of some gap products is being frustrated to some 
extent by the imposition of additional ‘administration’ or ‘booking’ fees by doctors.  
Some health funds submitted that they were unaware that these fees have been imposed 
unless they are contacted by a dissatisfied member.   

The Ombudsman stated that he had 

received a number of complaints in regard to gap medical schemes.  Consumers have expressed 
concerns over difficulties in accessing information about doctors who participate in these 
schemes, and that doctors listed as no or known gap doctors choose not to provide them with a 
no or known gap service.  Complaints received by the Ombudsman also indicate that the 
arrangements surrounding gap schemes make them very confusing for consumers.  Consumers 
tend to assume that if a doctor is listed as a gap doctor with their fund, then they will 
automatically receive a gap cover service.  In reality, it is the doctor who chooses whether or not 
to bill the patient under the fund’s gap cover scheme. 
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6.1.2 No gap services 

Figure 8 indicates that 81 per cent of insured in-hospital medical services were 
provided to patients with no out-of-pocket costs at the end of the June 2003.  This 
figure supports a general trend towards an increase in the number of services provided 
with no out-of-pocket costs. 

However, as noted in previous editions of this report, it is important to note that this 
does not mean that 81 per cent of fund members’ visits to hospital resulted in no 
medical gap.  As each private episode of care usually includes a number of medical 
services provided by a number of doctors, the likelihood of all doctors associated with 
one episode of care charging no gap may not be high.  

Further, the ACA submitted that it suspected that the increase in no-gap episodes was 
likely to have occurred in situations where the existing gap was relatively small. 

Figure 8. Proportion of insured in-hospital medical services provided with no 
gap4 

 

Source: PHIAC quarterly gaps reports (graph—Australian Department of Health and Ageing). 

6.2 Informed financial consent 

The Commission is of the view that medical practitioners have a duty to inform their 
patients about the cost of the services they provide, while consumers have a right to 
obtain information regarding these costs (where possible, in advance of the services 
being provided).  In this regard the Commission notes that the AMA has produced a 
standard form for use by medical practitioners that aims to provide a detailed estimate 
of the likely medical fees associated with a particular procedure.   

                                                 

4  ‘No gap’ includes all services where there was no medical gap payable.  This could be because the 
fund had a no-gap scheme or agreement in place, or because the charge was not above the MBS. 

0% 
10% 
20% 
30% 
40% 
50% 
60% 
70% 
80% 
90% 

Jun- 
00 

Sep-
00

Dec- 
00 

Mar- 
01 

Jun-
01

Sep-
01

Dec-
01

Mar-
02

Jun-
02

Sep-
02

Dec-
02

Mar- 
03 

Jun- 
03 

P
er

ce
nt

ag
e 

of
 s

er
vi

ce
s 



 

34 

Booking/administration fees 
Stakeholders raised a number of concerns in relation to informed financial consent.  For 
example, the Health Care Complaints Commissioner submitted that in her experience 

[t]here is often a failure of communication between various health providers and consequently 
between the primary health provider and patients.  Patients are not always made aware of the 
financial complexities that can arise from a single hospital admission.  There is confusion over 
the interrelationship between Medicare and private insurance payments, private/public patient 
admission status, the position of specialists with the public hospital system and their relationship 
with private health insurers.  As a result, patients are regularly surprised both at the number of 
bills and their size. 

In particular, concerns were raised by stakeholders about the imposition of so-called 
‘booking’ or ‘administration’ fees by medical practitioners.  The Ombudsman noted 
that complaints about lack of adequate notice of charges by medical practitioners were 
still being received by his office.   

The imposition of additional fees by medical practitioners was raised by health funds as 
a significant concern.  MBF, for example, submitted that doctors who participate in no 
gap schemes and who do not charge additional fees consider that those doctors who do 
charge such fees undermine the integrity of the no gap scheme itself. 

Medibank Private submitted that the introduction and growth of booking/administrative 
fees adds further uncertainty to the cost of treatment and undermines the value of 
private health insurance.  The AHIA suggested that the imposition of such fees by 
medical practitioners was in breach of no/known gap arrangements and often contrary 
to contractual arrangements. 

The AMA, however, submitted that 

[d]octors have faced enormous increase in practice costs, particularly medical indemnity costs.  
Health funds have not maintained their promised indexation arrangements.  Something has to 
give in these circumstances and doctors have by and large tried to arrange their charges so as to 
maximise benefits for patients. 

Recent initiatives 
In 2002 the Ombudsman conducted a review of the systems pertaining to informed 
financial consent and concluded that most problems in this regard arise from the 
exchange of insufficient or inaccurate information between funds and hospitals.  The 
Ombudsman contended that 

[t]hese types of administrative problems can and should be easily fixed, to ensure 
that patients do not receive accounts for out of pocket expenses which they have 
not consented to prior to admission. 

In light of this the Commission understands that the department has established an 
Informed Financial Consent Taskforce to engage stakeholders in the development and 
implementation of a plan to improve the level of informed financial consent.   

The department has also provided the Health Insurance Commission with funding to 
implement an electronic solution to the problem.  The Eclipse system will provide for 
electronic patient verification, eligibility checking and claiming.  The Commission 
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understands that this system will be trialled with the aim of implementing it in the near 
future. 

6.3 Credentialing at hospitals  

As indicated in earlier reports, the denial of credentialing at hospitals by groups of 
competing doctors raises serious TPA concerns.  This issue has been the subject of 
complaints to the Commission during the reporting period. 

For example, one complainant alleged that he could not gain accreditation as a plastic 
surgeon at a particular hospital because doctors who were already accredited at the 
hospital had threatened to boycott the hospital if the complainant was accredited.  The 
Commission is currently investigating this complaint. 

The Australian Council for Safety and Quality in Health Care is currently overseeing 
the Credentials and Clinical Privileges Project.  This project aims to develop a national 
standard for credentialing and clinical privileging processes.  Key stakeholders are 
involved in the project, and it is expected that the final national standard will be 
released in November 2003.   

6.4 Enforcement action 

Rockhampton obstetricians  
In April 2002 the Commission instituted proceedings against three specialist 
obstetricians providing private in-hospital obstetrics services in Rockhampton alleging 
that they agreed to boycott ‘no-gap’ billing arrangements offered by a number of 
private health insurance funds. 

The Commission alleged that Dr Mark Leyden, Dr Stephen Robson and Dr Paul Khoo 
made arrangements in December 2000 and January 2001 that none of them would 
provide private in-hospital obstetrics services to their patients on a ‘no-gap’ billing 
basis. 

The Commission alleged that this amounted to a primary boycott in breach of the TPA. 
It was further alleged that this conduct resulted in about 200 women in the 
Rockhampton region incurring out-of-pocket expenses that would have been covered 
by their health funds, were it not for the alleged arrangement. 

On 31 October 2002 the Federal Court found that each of the doctors had, personally or 
by the company through which they provided their services, contravened the TPA or 
the competition code of Queensland. 

The Federal Court: 

� enjoined Dr Leyden, Stephen Robson Medical Pty Ltd, Paul P. T. Khoo Pty Ltd, 
Dr Robson and Dr Khoo from engaging in future like contraventions of the 
competition code and the TPA 
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� required Dr Leyden and Dr Robson to contribute to the cost of publishing a public 
notice in the Rockhampton newspaper advising Rockhampton residents of the 
outcome of the matter and 

� required Dr Leyden, Dr Robson and Dr Khoo to pay the Commission’s legal costs. 

Dr Leydon and Dr Khoo provided the Commission with court enforceable undertakings 
to refund to affected patients the ‘gaps’ that those patients were required to pay as a 
result of the conduct.  Dr Robson voluntarily refunded a portion of the ‘gaps’ incurred 
as a result of the conduct to affected patients. 

AK Freund Pty Ltd (Berwick Springs) 
In December 2002 the Commission instituted proceedings against AK Freund Pty Ltd 
and Dr Freund alleging that Dr Freund and his company had attempted to make or 
induce an arrangement or understanding with a competitor to boycott bulk-billing and 
boycott after-hours medical services. 

On 6 March 2003 the Federal Court declared that AK Freund Pty Ltd had attempted to 
make and induce a contravention of the exclusionary (primary boycott) provisions of 
the TPA by: 

� procuring that in its lease of premises at the Berwick Springs Medical Centre there 
was a requirement to include certain ‘rules’ in all other medical centre leases.  Two 
rules effectively required that other general practitioners at the medical centre 

— not bulk-bill for services they supplied except to patients who were 
pensioners, holders of health cards or members of the GP’s family and  

— not supply services from those premises before 8 am or after 8 pm on 
Mondays and Saturdays, nor before 9 am or after 1 pm on Sundays 

� getting an undertaking from the premises’ lessor that no medical centre leases 
would allow a contravention of the ‘rules’ 

� instituting and pursuing proceedings in the Victorian Civil and Administrative 
Tribunal, Retail Tenancies List against the lessor which sought to enjoin the lessor 
from entering into any medical centre leases which would allow contravention of 
the ‘rules’ 

� proposing to a prospective tenant that they make an agreement so that the 
prospective tenant supplied services within the ‘rules’ and rejecting amendments to 
the ‘rules’ which would have allowed bulk-billing and after-hours services. 

Settlement of the matter followed mediation. AK Freund Pty Ltd and Dr Freund 
provided undertakings to the court that they would not, for a period of five years, 
attempt to restrict hours or bulk-billing at the Berwick Springs Medical Centre in the 
manner previously attempted.  

AK Freund Pty Ltd and Dr Freund also agreed to pay the Commission’s costs of       
$10 000. 
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6.5 Authorisations 

Royal Australasian College of Surgeons 
On 28 November 2000 the Royal Australasian College of Surgeons lodged an 
application seeking authorisation for its primary function of: 

� selecting, training and examining trainees in basic surgical training and in each of 
the nine sub-specialties in which advanced surgical training is offered 

� accrediting hospitals as being suitable for basic surgical training if they meet 
standards set by the college 

� accrediting individual hospital posts as being suitable for advanced surgical training 
if they meet standards set by the college and 

� assessing the qualifications, training and experience of overseas-trained 
practitioners who wish to work as surgeons in Australia, to determine whether they 
are equivalent to Australian-trained surgeons. 

On 30 June 2003 the Commission granted authorisation, subject to certain conditions 
that require reforms to be made to existing college processes.  The reforms are aimed at 
providing a greater role for governments in standard setting and implementation of the 
college’s training and assessment processes, and improving the transparency of college 
processes. 

The key reforms required are that: 

� the college establish an independent and public review of the standards it uses to 
assess whether hospital posts are suitable for surgical training 

� government-nominated members be added to college assessment teams for 
hospitals 

� the college invite health ministers to nominate any hospitals for basic surgical 
training, and/or hospital training posts for advanced surgical training, for which 
they wish to seek accreditation 

� the college establish an independent and public review of the test used to assess 
overseas-trained surgeons for Australian registration 

� selection processes for basic and advanced surgical training conform with the 
‘Brennan principles’ which include that training post limits be openly declared, 
interviews be objective and free of bias, decisions be documented and appealable, 
and applicants receive greater feedback 

� government-nominated members be added to college teams selecting applicants for 
surgical training 
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� the college establish formal agreements with sub-specialty societies involved in 
advanced surgical training, to ensure the college’s obligations to meet Australian 
Medical Workforce Advisory Committee and Australian Health Ministers 
Conference decisions on training numbers are fulfilled 

� amendments be made to the college’s appeals committee to provide for a majority 
of external members with a minority of college Fellows 

� improved appeals processes be established 

� the college be required to publish information about its training and assessment 
processes, including information on outcomes 

� formal consultative arrangements be established between the college, health 
ministers/departments and between the college and consumer groups. 

The Commission granted authorisation for the college’s role in accrediting surgical 
training posts and assessing overseas-trained surgeons for a period of four years.  
Authorisation for the remaining college processes was granted for six years. 

In its decision the Commission noted the rural shortage of surgeons, and noted that a 
surgical training could be provided by a broader range of organisations.  For example, 
the Commission noted that the Hunter Area Health Service, in conjunction with the 
University of Newcastle, proposes to establish a new medical specialist training 
program in the Hunter Valley.  Programs such as this could be implemented in 
partnership with the college, or not.  

The Commission is currently considering its approach to other specialist medical 
colleges.   

Royal Australian College of General Practitioners 
On 19 December 2002 the Commission granted authorisation to the Royal Australian 
College of General Practitioners to allow GPs within a single practice in the following 
business structures to agree on the fees they charge patients: 

� a partnership of two or more GPs where at least one of the partners is a body 
corporate (provided those partnerships have a common trading name, bank account, 
fee collection system, medical records system and an agreed set of policies and 
procedures) 

� an associateship where two or more GPs 

— are co-located or operate as a branch practice (that is, they operate from more 
than one surgery) and 

— share an interest in a service entity or have engaged a common service entity 
or are employed by a common service entity that is responsible for managing 
and/or maintaining a common reception, common fee collection, common 
bank account, common trading name, common medical records and, except 
for branch practices, common policy and procedures.  
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The decision does not allow fee agreements between doctors in different general 
practices. 

6.6 Related notifications 

Health Professionals Insurance Australia Pty Ltd 
On 14 May 2003 Health Professionals Insurance Australia Pty Ltd (HPIA) lodged a 
notification in relation to its proposal to offer a particular medical indemnity insurance 
product to health care practitioners who are already members of a nominated medical 
indemnity organisation.  Immunity for the notified conduct commenced on 29 May 
2003. 

On 5 June 2003 HPIA lodged a notification in relation to its proposal to offer a 
particular medical indemnity insurance product to dentists and dental technicians who 
are members of the Medical Protection Society Limited.  Immunity for the notified 
conduct commenced on 20 June 2003. 

Medical Insurance Australia Pty Ltd  
On 5 June 2003 Medical Insurance Australia Pty Ltd (MIA) lodged a notification in 
relation to its proposal to provide medical indemnity insurance only to those 
practitioners who are members of the Medical Defence Association of South Australia 
Ltd (MDSA).   

Simultaneously, MDSA lodged a notification in relation to its proposal to require its 
compound life members to obtain medical indemnity insurance from MIA. 

In both cases, immunity for the notified conduct commenced on 20 June 2003. 

Medical Indemnity Company of WA Pty Ltd 
On 23 May 2003 the Medical Indemnity Company of WA Pty Ltd lodged a notification 
in relation to its proposal to offer medical indemnity insurance to members of the 
Medical Defence Association of Western Australia.  Immunity for the notified conduct 
commenced on 9 June 2003. 

Australian Society of Orthodontists 
On 16 June 2003 the Australian Society of Orthodontists Incorporated (the ASO) 
lodged a notification in relation to its requirement that a member of the ASO must also 
be a member of an approved dentists’ association.  Immunity for the notified conduct 
commenced on 1 July 2003. 
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7. Suppliers 

This chapter focuses on the conduct of the suppliers of medical products such as 
prosthetic devices. 

7.1 Prostheses 

7.1.1 Background 

In February 2001 the Commonwealth deregulated the area of prostheses funding, 
allowing health funds to negotiate prices directly with suppliers.  The department 
submitted that 

[t]he new prostheses arrangements are expected to alleviate pressure on private health insurance 
premiums and are aimed at making health funds more efficient and to offer consumers better 
value private health insurance products.   

There is concern, however, that since this reform the total cost of prostheses has 
increased more rapidly than other costs within the health care system.  

The level of the benefits for a prosthetic device on the list of approved devices 
(Schedule 5) is the price negotiated between the health fund and the manufacturer or 
supplier of that device.  This is because, for prosthetic items listed by the Minister for 
Health and Ageing, health funds are required by regulation to meet the full cost of 
those devices provided to a private patient in hospital without leaving a ‘gap’. 

7.1.2 Hospital pricing and rebates 

To the extent that individual hospitals or buying groups of hospitals negotiate directly 
with the manufacturers or suppliers of prosthetic devices, and are able to negotiate 
prices lower than the benefit level negotiated by a health fund, the hospital merely 
retains the discount.  The patient and the health fund do not necessarily derive any 
benefits.  The total cost to the health fund remains unchanged.   

In its third report to the Senate the Commission commented upon concerns raised by 
the health funds that prosthetic suppliers and manufacturers were providing volume-
related discounts to hospitals of prosthetic items and that such discounts were not 
passed on to the fund. 

As stated in the Commission's fourth report to the Senate 

[t]he Commission has considered this issue and is of the opinion that this conduct would not 
raise concerns under the [TPA].  That is, the Commission believes these commercial 
arrangements fall outside the [TPA]. 

The Australian Health Insurance Association raised an additional concern that where 
suppliers sell prostheses to hospitals at a price lower than that available to the health 
funds, the provider may then add a substantial mark-up which increases the cost above 
the total price negotiated by the health fund.  While the Commission is not concerned 
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about discounts or rebates offered to purchasing hospitals, the fact that funds must meet 
the full cost of scheduled prostheses exacerbates this apparent discrepancy in pricing. 

7.1.3 Current system: economic signals 

Under the existing scheme: 

� health funds are required to pay the total cost of a prosthesis item 

� prosthesis suppliers and manufacturers promote their items to the medical 
profession and  

� medical practitioners make clinical decisions about the appropriateness of a 
particular item irrespective of the cost.  

Under this system, neither the medical practitioner nor the patient have any clear price 
signal; the price will be paid by the health fund.  This arguably distorts the market and 
is likely to lead to higher prices. 

7.1.4 Government framework 

New prostheses arrangements were agreed by government and are embodied in a set of 
principles.  Importantly Principle (c) will be included in the National Health Act 1953 
as a condition of registration of the funds.  Principle (c) requires that ‘funds must 
provide no gap cover for the cost of appropriate, clinically necessary prostheses ... for 
each MBS admitted hospital procedure for which the health fund member is covered.’  
The new arrangements also require that the prostheses to be covered at no gap are listed 
on the Australian Register of Therapeutic goods [Principle (e)], are related to an MBS 
procedure [Principle (c)] and are proven to be cost-effective for use in that procedure 
[Principle (f)]. 

There may be more than one prosthetic item that fits the description of appropriate, 
clinically necessary and cost-effective for an MBS procedure.  In this case a fund could 
choose to cover only one of the items from this list or may list alternatives. 

7.1.5 Industry proposal 

Industry consultations on the details of a proposed new system are continuing under the 
general oversight of the Department of Health and Ageing.  The government has 
indicated that the new arrangements must be in place by the middle of 2004.   

Several stakeholders indicated to the Commission that they had concerns about the 
proposed arrangements. 

For example, the Medical Industry Association of Australia submitted that it was  

concerned that the proposed new arrangements are complicated, place control firmly in the 
hands of health funds, and will be unworkable.  There is a real risk that they will attract 
considerable negative publicity and undermine the perceived value of the private health 
insurance ‘product’, have adverse equity effect in vulnerable sections of the privately 
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insured population, and expose taxpayers to higher rebate payments for those who choose 
to migrate to the proposed, more expensive, 100% cover for prostheses…we are concerned 
that the indiscriminate solution being proposed will have adverse unintended consequences. 

The Commission was asked to comment upon one proposal which would have involved 
the establishment of a single industry-wide price negotiation group whose goal was to 

seek from manufacturers, suppliers or distributors the best price for necessary prostheses... 
having regard to evidence of efficacy, efficiency etc, industry volume, production costs and 
profit margins.   

The intention was that the price negotiation group would represent all private health 
funds and all hospitals.  The proposed group would have been akin to a single buying 
group.   

It was proposed that the price negotiation group would publish details of the best price 
and other manufacturers would be invited to match that price.  If they agreed, that item 
would have been moved from the non-standard list (in relation to which a gap is 
payable) to the standard list (in relation to which no gap is payable).   

The Australian Health Services Alliance submitted that 

[s]ignificant savings and a subsequent benefit to the public would ensue if the industry 
could utilise one negotiation entity to obtain the best price for hospitals, consumers and 
funds. 

7.1.6 Commission concerns 

In the Commission's third report to the Senate it was noted that 

the Commission would expect any joint negotiation by large funds would be likely to 
substantially lessen competition and be at serious risk of breaching section 45 of the Trade 
Practices Act.  Should a number of smaller funds wish to form buying groups or appoint a single 
negotiator for the purpose of negotiating with suppliers of prostheses, this may also lead to a 
substantial lessening of competition, depending on a combined market share of the funds 
involved in the conduct. 

It is clear that moving from nine groups negotiating on price to one will reduce the 
opportunity for market pressures and market signals by reposing market power in a 
single group.  There is no opportunity for rivalrous market behaviour and encouraging 
prices to be flexible and to reflect the forces of supply and demand. 

It does not appear to the Commission that there is anything in the government's 
principles that requires such a national and centralised approach.   

If funds proposed to implement such an arrangement other than through a framework 
imposed by government regulation, they may be at risk of breaching the TPA.  If they 
wished to have immunity from the relevant provisions of the TPA they would need to 
seek authorisation from the Commission. 
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7.2 Activities in relation to suppliers 

7.2.1 Part IV action 

Baxter Healthcare Pty Ltd 
On 1 November 2002 the Commission instituted proceedings against Baxter Healthcare 
Pty Ltd alleging that it had misused its market power and engaged in exclusive dealing 
in the supply of medical products to certain Australian State and Territory health 
purchasing authorities. 

The Commission alleged that Baxter had entered into long term, exclusive bundled 
contracts of between three and five years to be the sole or primary supplier of large 
volume parenteral fluids (intravenous fluids), parenteral nutrition, irrigating solutions 
and peritoneal dialysis products, with each of the purchasing authorities in New South 
Wales, the Australian Capital Territory, Western Australia, South Australia and 
Queensland. 

It is alleged that Baxter has taken advantage of its market power by structuring 
contractual terms for the supply of these products so that the purchasing authorities are 
required to acquire the products as a tied bundle of products if they wished to have the 
benefit of significantly lower prices. 

The Commission alleged that this conduct was engaged in for the purpose of damaging 
the company’s competitors, in contravention of section 46 of the TPA.  It is further 
alleged that the bundling of these products in long-term exclusive contracts 
contravened the exclusive dealing provisions of the TPA. 

The Commission is seeking penalties against the company, findings of facts, 
declarations, injunctions and orders for Baxter to review its trade practices compliance 
program. 

7.2.2 Part V action 

Advanced Medical Institute Pty Ltd 

On 22 April 2002 the Commission instituted legal proceedings against Advanced 
Medical Institute Pty Ltd (AMI) and its managing director, Mr Jacov Vaisman, alleging 
false, misleading and deceptive conduct in relation to the advertising and promotion of 
treatments for erectile dysfunction (impotence) and premature ejaculation.  

AMI, which also trades under the business names Australian Momentum Health, 
Health Services for Men and Impotency Anonymous, operates approximately 40 clinics 
in capital cities and regional centres around Australia.  

The Commission alleges that a number of AMI’s representations were likely to have 
misled prospective patients about the treatments offered by AMI, including in respect 
of the nature, suitability, and effectiveness of the treatment.  

The Commission also alleges that the IntraGlans Gel treatment has been promoted by 
AMI as both simple and convenient to use and acting in just five to 10 minutes when 
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this is not the case, and that the IntraGlans Gel has been marketed to patients without 
adequate disclosure of the contraindications of using this treatment and potential side 
effects of the treatment.  Finally, the Commission alleges that claims made by AMI in 
recent newspaper advertisements regarding a new form of oral treatment for premature 
ejaculation and treatments which can assist in increasing erection size are false or 
misleading.  
The matter will be heard by the Federal Court in December 2003. 

David Zero Population Growth Hughes (Crowded Planet) 
Following legal action taken by the Commission, on 22 March 2002 the Federal Court 
found that David Zero Population Growth Hughes (trading as Crowded Planet) had 
engaged in misleading or deceptive conduct and made false representations about the 
supply of oral contraceptives through his Crowded Planet Internet site. 

The Crowded Planet site sold oral contraceptives over the internet without a 
prescription.  The site did not disclose that the use of oral contraceptives could pose a 
significant health risk to some people, nor did it disclose that in both Australian and the 
United States (where the site’s server was based) it is illegal to buy or sell oral 
contraceptives without a prescription. 

Justice Allsop ordered that Mr Hughes be restrained from supplying oral contraceptives 
in Australia without disclosing relevant information (including that the supply of such 
products without prescription was illegal and that using oral contraceptives without 
obtaining medical advice can raise significant health risks).  Mr Hughes is also 
restrained from supplying oral contraceptives to people in the United States. 

7.2.3 Pharmaceutical manufacturers’ code of conduct 

During the reporting period the Commission considered an application for authorisation 
in relation to the Medicines Australia Code of Conduct for pharmaceutical 
manufacturers.  The code seeks to regulate the provision of information about 
prescription medicines to healthcare professionals and the public, and the provision of 
hospitality to healthcare professionals by pharmaceutical companies. 

On 27 June 2003 the Commission issued a draft decision proposing to grant 
authorisation to the code, subject to conditions.  The Commission is now in the process 
of reaching a final decision on the application. 

7.2.4 Internet sweep 

An international internet sweep was conducted in February 2002 to protect consumers 
from misleading and deceptive claims about health products.  The sweep was an 
official activity of what is now known as the International Consumer Protection and 
Enforcement network (ICPEN), and was led and participated in by the Commission.  
ICPEN is a network of consumer protection law enforcement agencies in 31 countries, 
whose driving purpose is action to prevent and redress cross border deceptive 
marketing practices.  
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The focus of Sweep 2002 was misleading and deceptive claims about health products, 
capturing both outrageous 'miracle cures' and legitimate health products where 
misleading or unsubstantiated claims were made.  As of the end of 2002, 18 companies 
were facing legal action, and over 200 investigations were still running in the 19 
countries that participated. 

During the one-day sweep over 1400 websites from around the world were identified as 
suspicious. Of these, nearly half used testimonials as their main method of convincing 
consumers to purchase their products. Of the testimonials used, only a third claimed to 
be from relevant experts.  Only 37.7 per cent of the suspicious sites mentioned clinical 
studies.  

This prompted ICPEN to issue global warnings to consumers to always seek 
independent verification of claims made about health products.  In a joint media release 
in September 2002 the Commission and other ICPEN agencies warned online 
consumers not to be persuaded by testimonials alone, as there is no way of verifying 
that they are legitimate.  Rather, they were urged to speak to a health professional or 
seek independent evidence.  They were also invited to report suspected cross-border 
health scams at www.econsumer.gov, ICPEN's online world-wide complaints database. 

ICPEN conducts sweeps annually, to bolster consumer confidence in dealing with 
online traders, to send a message to potential scammers that the internet is being 
monitored, and to broadly educate communities about consumer protection laws.  
Under the Commission's Presidency of ICPEN (2002-2003), sweeps have focused on 
enforcement action.   
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Appendix A. List of stakeholders consulted 

*denotes written submission received #denotes oral submission received 

Private health insurance 
funds/association 
ACA Health Benefits Fund 

AMA Health Fund Limited 

Australian Health Insurance 
Association Ltd* 

Australian Health Management Group 

Australian Health Service Alliance Ltd* 

Australian Unity Health Limited* 

BUPA Australia Health Pty Ltd 

CBHS Friendly Society 

CDH Benefits Fund 

Credicare Health Fund 

Defence Health Ltd* 

Federation Health 

Geelong Medical and Hospital Benefits 
Association Ltd* 

Goldfields Medical Fund (Inc) 

Grand United Health Fund 

HCF# 

Health Care Insurance Ltd 

Health Insurance Fund of Western 
Australia 

Health Insurance Restricted 
Membership Association of Australia 

Health Partners 

Health Practice Committee 

Healthguard Health Benefits Fund Ltd 

Hospital Benefit Fund of WA (Inc) 

Hospital Contribution Fund of Australia 
Ltd 

IOR Australia Pty Ltd 

Latrobe Health Services Inc 

Lysaght Hospital and Medical Club 

Manchester Unity 

MBF# 

Medibank Private* 

Medical Benefits Fund of Australia Ltd 

Mildura District Hospital Fund 

Navy Health Limited 

NIB Health Funds Limited 

NRMA Health Pty Ltd 

NSW Health Funds Association* 

NSW Teachers’ Federation Health 
Society 

Phoenix Welfare Association Ltd 

Queensland Country Health Limited 

Queensland Teachers’ Union Health 
Society 

Railway and Transport Employees’ 
Friendly Society Health Fund 

Reserve Bank Health Fund Friendly 
Society 

SA Police Employees’ Health Fund Inc 

SGIC Health Ltd 

St Luke’s Medical & Hospital Benefits 
Association 

Transition Benefits Fund Pty Ltd 

Transport Friendly Society 

United Ancient Order of Druids 

Western District Health Fund Ltd 

Private hospitals sector 
Australian Private Hospitals 
Association Limited*# 

Catholic Health Australia# 

Mayne Nickless Ltd 
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Montserrat Day Hospitals* 

Private Hospitals Association of 
Queensland* 

Private Hospitals Association of WA 
Inc 

Ramsay Health Care Ltd 

Consumer Organisations 
Australian Consumers’ Association*# 

Consumers’ Federation of Australia 

Consumers’ Health Forum# 

Medical Associations 
Australasian Day Surgery Association 

Australian Association of Surgeons 

Australian Doctors’ Fund 

Australian Medical Association 
Limited* 

Australian Medical Association (ACT) 
Limited 

Australian Medical Association (NSW) 
Limited 

Australian Medical Association (NT) 
Limited 

Australian Medical Association (QLD) 
Limited 

Australian Medical Association (SA) 
Limited 

Australian Medical Association 
(Tasmania) Limited 

Australian Medical Association (VIC) 
Limited 

Australian Medical Association (WA) 
Limited 

Australian Orthopaedic Association 

Australian Society of Anaesthetists Inc 

Australian Society of Otolaryngology 

Australian Society of Plastic Surgeons 
Inc 

Cardiac Society of Australia and New 
Zealand 

Committee of Presidents of Medical 
Colleges 

Doctors Reform Society 

National Association of Specialist 
Obstetricians and Gynaecologists 

Royal Australian and New Zealand 
College of Obstetricians and 
Gynaecologists* 

Royal Australian College of General 
Practitioners 

Allied Health Organisations 
Association of Massage Therapists 
Australia Inc 

Australian Association of Occupational 
Therapists 

Australian Association of Pathology 
Practices Inc 

Australian Dental Association 

Australian Natural Therapists 
Association Ltd 

Australian Osteopathic Association* 

Australian Physiotherapy Association* 

Australian Podiatry Council 

Australian Psychological Society Ltd 

Chiropractors’ Association of Australia 
(National) Limited* 

Dieticians Association of Australia 

Federation of Natural & Traditional 
Therapists Ltd 

Medical Industry Association of 
Australia* 

Optometrists Association Australia* 

Pharmaceutical Society of Australia 

Pharmacy Guild of Australia 

Speech Pathology Association of 
Australia 
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Government agencies 
Community and Health Services 
Complaints Commission (ACT) 

Consumer Policy Unit, Department of 
the Treasury (Australian) 

Department of Health (NSW) 

Department of Health (Western 
Australia)* 

Department of Health and Ageing 
(Australian)* 

Department of Health and Human 
Services (Tasmania) 

Department of Health, Housing and 
Community Care (ACT) 

Department of Human Services (South 
Australia)* 

Department of Human Services 
(Victoria) 

Health Care Complaints Commission 
NSW#* 

Health Complaints Commission 

Health Rights Commission 

Health Services Commission 

National Competition Council 

Private Health Insurance 
Administrative Council# 

Private Health Insurance Ombudsman* 

Queensland Health* 

State Ombudsman South Australia 

Territory Health Services 
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