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1. Summary

This report is the third report prepared by the Australian Competition and Consumer
Commission in compliance with an order agreed to by the Australian Senate on 25 March
1999.  The Senate order requires the Commission to provide a report of ‘any anti-competitive
practices by health funds or providers, which reduce the extent of health cover for consumers
and increase their out of pocket medical and other expenses’.  This report covers two six-
monthly periods from 1 July to 31 December 2000 and 1 January 2001 to 30 June 2001.

The reporting periods immediately follow the introduction of Lifetime Health Cover, which
resulted in an unprecedented increase in the new members who took up private health
insurance.  The Commission and the Private Health Insurance Ombudsman have experienced
a sharp increase in the number of complaints they received.  The Commission’s complaints
concerned allegations of misleading or deceptive conduct in relation to funds’ advertising and
other promotional material, misrepresentations by call centre staff about aspects of the funds’
products and members’ misunderstanding about certain aspects of their health insurance
policies, especially waiting periods and pre-existing ailments.

As a result the Commission has taken enforcement action against Medibank Private and MBF
for misleading and deceptive advertising and promotion of their health insurance products.
The Commission has also investigated a number of minor issues regarding funds’ advertising
that were resolved by the funds agreeing to change the particular promotion or advertisement.
The Commission is still investigating a major fund advertising matter.

To minimise the risk of legal action it is essential that health insurance funds properly
understand their legal obligations regarding their advertising or other promotional activities.
Health insurance products are necessarily complex, so the principles of accurate and truthful
information require more attention.  The Commission urges health funds to review and
upgrade their internal systems or programs to ensure that their conduct complies with the Act.
This includes appropriate training of staff who make representations to the public.

The Commission has continued to monitor the contracting process between hospitals and
health funds for potential breaches of the Act.  The Commission obtained court enforceable
undertakings from Medibank Private over unconscionable conduct regarding the inclusion of
a unilateral contract variation clause in a proposed contract with an independent specialist
psychiatric hospital.

Unconscionable conduct is a high priority area for the Commission.  Parties in a strong
commercial position must be mindful of these provisions of the Act in their dealings with
weaker parties.  The Commission will continue to monitor the funds–hospitals contracting
process and will investigate any matters raising trade practices issues.

The Commission acknowledges that during the reporting periods there have been a number
of positive industry initiatives to improve the contracting process between funds and
hospitals.  In particular, the Commission welcomed the launch of the Voluntary Code of
Practice for Hospital Purchaser/Provider Agreement Negotiations between Private
Hospitals and Private Health Insurers.  The Commission hopes the code will lead to
improved negotiation processes between hospitals and funds.  Considering that the code has
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been developed largely to address some of the hospitals’ concerns, the Commission is
perplexed that so few hospitals have become signatories, while all except one fund has done
so.  The Commission would urge all private hospitals and health funds that have not yet
adopted the code to do so.

During the reporting periods the market for prosthetic items was deregulated and various
concerns were raised by the industry in relation to the newly deregulated regime.  The
Commission is concerned that all benefits and cost savings from deregulation are passed on
to consumers.  The Commission is committed to ensure all participants comply with the
provisions of the Act.

Health funds have continued to develop and expand their no/known gap arrangements, be
they contract-based or gap cover schemes.  Overall, in the March 2001 quarter, the proportion
of services provided at no gap was 69 per cent.  However, this does not mean that 69 per cent
of all episodes of care in hospital were provided at no gap, as each private episode of care
usually includes a number of medical services provided by a number of doctors.  The
likelihood of all doctors charging no gap would be less than the proportion of services
covered.

A number of health funds have given their members access to a list of practitioners who
participate in their no/known gap arrangements.  The Commission has welcomed those
initiatives which provide valuable information to fund members about the specialists
participating in the fund's no/known gap arrangements and the extent of the members'
exposure to out of pocket expenses.

The Commission notes the concerns of the AMA that health funds are encouraging people to
choose medical practitioners based on price, not quality of care or which doctor is best for
their particular condition or procedure.  However, the Commission does not believe these
concerns are well founded.  Consumers have the right to information detailing which
specialists participate in no/known gap arrangements to provide consumers with enough
information to make an informed choice as to which specialist best suits their needs.

Informed financial consent does not always occur and practitioners are not informing patients
about the extent of the costs of procedures.  The Commission’s view is that at the very least
patients should be informed of the likely costs by the specialist at the time of consultation.
The Commission is currently examining whether silence in relation to fee disclosure may
constitute misleading or deceptive conduct in breach of the Act.

The Commission strongly believes, however, that meaningful informed financial consent
requires patients knowing about the likely costs before making an appointment to visit a
particular specialist.  Only this would allow patients to really make an informed decision
about the cost of undertaking a treatment or procedure with a particular specialist.

The Commission is of the view that ‘informed financial consent’ does not only involve
doctors informing their patients about the likely costs of the treatment but also requires
doctors to inform their patients of any financial interest the doctors have in recommending
the particular treatments or services.  The Commission believes that all practitioners should
disclose their financial interests.  That is, patients in giving their consent are entitled to know
all relevant or material information for it to be a fully informed consent.
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2. Introduction

2.1 Senate order
On 25 March 1999 the Australian Senate agreed to the following order during consideration
of the Health Legislation Amendment Bill (No. 2) 1999:

That there be laid on the table as soon as possible after the end of each period of 6 months ending on
31 December 1999, a report by the Australian Competition and Consumer Commission containing an
assessment of any anti-competitive or other practices by health funds or providers which reduce the
extent of health cover for consumers and increase their out of pocket medical and other expenses.

Section 29(3) of the Trade Practices Act 1974 requires the Commission to comply with a
requirement from either House of the Parliament or a Committee of either House or both
Houses of Parliament to furnish to that House or Committee any information concerning the
performance of the function of the Commission under the Act.

The Commission’s first Report to the Australian Senate on anti-competitive and other
practices by health funds and providers in relation to private health insurance prepared in
compliance with the order, was tabled in the Senate on 12 April 2000.  The second report was
tabled in the Senate on 8 November 2000.

This report is the third report prepared by the Commission in compliance with the Senate
order, covering two six monthly periods from 1 July 2000 to 31 December 2000, and
1 January 2001 to 30 June 2001. The report provides an update to the Commission’s two
previous reports, focusing on practices that have occurred over the reporting periods.

2.2 The Commission
The Commission is the independent statutory authority responsible for, among other
functions, ensuring compliance with and enforcement of the Act.

The statutory objective of the Act is to enhance the welfare of Australians through the
promotion of competition and fair trading and provision for consumer protection.  The Act
proscribes certain anti-competitive conduct and unconscionable, misleading, deceptive or
false trading practices.

Since 1974 the Act has covered incorporated medical and other health professionals’
businesses.  As well, unincorporated medical/health professionals and their associations are
now subject to the competition provisions of the Act and the State and Territory equivalent,
the Competition Codes.  With regard to consumer protection, unincorporated medical and
health professional businesses are covered by the State and Territory Fair Trading Acts,
which apply to corporations and natural persons, and substantially mirror the consumer
protection provisions of the Act.
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The Commission’s stated objectives are to:

! secure compliance with the Act by responding to complaints and inquiries and by
observing market conduct and initiating legal action when required;

! foster competition, fair trading and protection of consumers by taking initiatives to
overcome market problems; and

! inform the community at large about the Act and its specific implications for business and
consumers.

Although the major policy underpinning the Act is the promotion of competition, the Act also
allows the Commission to authorise some forms of anti-competitive conduct that would
otherwise be at risk of breaching the competition provisions (part IV) of the Act, where the
total public benefits of the conduct outweigh the detriment caused by the anti-competitive
nature of the conduct.  Conduct authorised by the Commission receives immunity from court
action, either by the Commission or by private parties.

People affected by a Commission decision on authorisation may seek an independent review
of that determination by the Australian Competition Tribunal.  In this way the Commission is
not the final arbiter of net public benefit in the authorisation process.

For the purposes of the matters in this report, the Commission is primarily a law enforcement
agency.  However, enforcement ultimately takes place within the Australian court system.
The Commission does not have powers to impose fines or other penalties for contravention of
the law.  It also does not make the law.  Finally, the Commission shares its right to take legal
action under the Act with private parties.  In the health sector, for example, professional
associations, health funds, hospitals, practitioners, patients and others could also take legal
action under the Act.

2.3 Consultation process
The Commission consulted relevant stakeholders to prepare this report.  A list of the parties
contacted by the Commission is in attachment A.

The Commission received 23 submissions from the health fund, hospital, medical and allied
health practitioners sectors, consumer organisations, the Department of Health and Aged
Care and other State and Commonwealth agencies.  Attachment B lists parties that provided a
submission.

The report has been prepared based on information contained in the submissions or obtained
by the Commission in the normal course of its work.
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3. Health funds

This chapter examines competition issues involving health funds, as well as consumer issues
relating to private health insurance.  Issues between health funds, hospitals and providers are
discussed in subsequent chapters.

3.1 Health fund market

3.1.1 Health fund membership
The Government’s Lifetime Health Cover was introduced on 1 July 2000, with the deadline
to join a fund without a premium loading extended to 15 July 2000 to meet consumer
demand.  Lifetime Health Cover recognises the length of time a person has had private
hospital cover and rewards loyalty by offering a lower premium.1

Figure 3.1. Coverage of hospital insurance tables by registered health benefits
organisations by State — Persons

Source: PHIAC

A significant number of people took up private hospital cover during the lead up to the
introduction to Lifetime Health Cover.  Between March 2000 and June 2000, 1.1 million
people took out private health insurance.  The Australian Health Insurance Association
(AHIA) commented that over 860 000 people enrolled in health funds during June alone.
This brought the total number of insured to 8.2 million in June 2000.2  At 30 September 2000
an additional 500 000 consumers had joined a private health insurance fund, bringing the
total number of Australians insured to 8.7 million, almost 46 per cent of the population.3

                                                
1 The system operates with a ‘threshold age’ of 30. That is, all members who join at or before the age of 30

pay the ‘base rate’ premium for the hospital cover of their choice.  Members who join later in life will pay a
loading of 2 per cent on top of the base rate for each year over 30 when they first take out hospital cover, to a
maximum of 70 per cent.

2 PHIAC, Quarterly Statistics, September 2000.
3 PHIAC, Quarterly Statistics, September 2000.
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From a record height of private insurance participation at 30 September 2000 of 8 790 256
people, the number of insured has declined to 8 719 893 at 31 March 2001, representing
45.1 per cent of the population.4  Ancillary coverage also continued to increase from 39.2 per
cent of the population in June 2000 to 40.5 per cent of the Australian population at the end of
March 2001.

Figure 3.2. Coverage by age category

Source: PHIAC Quarterly Statistics, September 2000, December 2000, March 2001.

Since the introduction of Lifetime Health Cover the largest increase in enrolment was in the
40–44 year age group, with an additional 54 581 persons purchasing private health
insurance.5  The number of people over 65 with insurance increased significantly from
870 650 in March 2000 to 943 525 in March 2001. However, due to the substantial increase
in the number of younger people who took up private health insurance during the Lifetime

                                                
4 PHIAC, Quarterly Statistics, March 2001.
5 PHIAC, Quarterly Statistics, March 2001.
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Health Cover, the over 65 population currently represents 10.82 per cent of the insured
population, compared with 14.14 per cent before the introduction of Lifetime Health Cover.6

At 31 December 2000 there were 44 registered health benefit organisations.  This number
remained constant to 30 June 2001.

The market share of the funds as at the end of June 2000 is given in table 3.1 below.

Table 3.1. Market share of health funds as at June 2000

Fund NSW
%

VIC
%

QLD
%

SA
%

WA
%

Tas
%

NT
%

Aust
%

Medibank Private 21.7 4 31.3 17.9 15.0 25.8 46.7 26.45

MBF 22.4 4 41.9 0.0 0.7 44.4 28.3 17.03

HBF 0.1 0 0.2 0.0 74.6 0.0 0.0 10.66

AXA 0.9 24 3.2 46.1 1.0 0.5 17.5 10.37

HCF 22.5 1 1.7 0.3 0.1 0.0 0.0 8.71

NIB 11.5 1 1.5 0.5 0.2 0.0 0.0 4.71

Other 20.9 29 20.3 35.1 8.3 29.3 7.6 22.07

Source: PHIAC Annual Report 1999–2000
Notes:
1. Australian Unity has a significant market share in Victoria with 10.1 per cent of the market.
2. SGIO has a significant market share in South Australia with 12.9 per cent of the market.
3. St Lukes has a significant market share in Tasmania with 18.2 per cent of the market.

Table 3.1 shows that there has been no significant changes in the funds’ market shares
following the initial rush before the introduction of Lifetime Health Cover.

Although Private Health Insurance Administration Council (PHIAC) data relating to the
market share of the health funds during the reporting periods is not available until later in the
year, Medibank Private reported that it has recently overcome MBF to hold the largest market
share in Qld.7

3.1.2 Financial status of funds
Overall, Lifetime Health Cover has meant funds are in a better financial position. However,
AHIA stated:

The health insurance industry is currently facing considerable cost pressures which, if not dealt with
responsibly, may impact adversely on consumers. Although membership is at near record levels and
health fund viability much healthier than for many previous years health insurance is very much subject
to cyclical variations, with years of profitable operations being offset by years (often more years) of
operational losses.

                                                
6  PHIAC, Quarterly Statistics, March 2001.
7 Medibank Private Medibank Private market leader in Queensland, 15 May 2001.
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The financial position of health funds has improved considerably over the past couple of
years, as shown in table 3.2.

Table 3.2. Financial performance of the health funds

Financial
year

Contribution
income

receivable
$million

Hospital
benefits

$million

Ancillary table
benefits

$million

Net assets
(total reserves)

$million

1995–96 4226.4 2834.1 1059.7 1295.3

1996–97 4404.2 3026 1115.3 1173.5

1997–98 4712.7 2978 1119.9 1173.1

1998–99 4926.6 3065.6 1143.5 1304.4

1999-2000 5462.1 3162.7 1242.8 1661.8

Source: PHIAC Annual Report 1999–2000

Overall, the level of contributions received and benefits paid out has increased markedly
since Lifetime Health Cover was introduced.  PHIAC figures at 6 December 2000 show that
for the first time all funds hold more than the statutory reserves.8  As a result of the financial
strength of the industry many of the funds, including MBF, HCF, AXA, Australian Unity,
Australian Health Management Group and La Trobe Health Services, announced in
December 2000 that there would be no increase in premiums for members during 2001.  On
28 March 2001 the Minister for Health and Aged Care disallowed a proposed rate increase by
HBF because of the substantial profits of the fund.9

Pay outs in the industry have reached record levels since the introduction of Lifetime Health
Cover, as shown in table 3.3.  For example, during the six-month period from 1 July to
31 December 2000, Medibank Private indicated that it experienced higher benefit payouts
than for the same period in the previous year.  MBF stated that while higher membership
contributed towards this, the success of the Gap Cover Schemes has also been a significant
contributor to higher benefit payouts.

AHIA commented that:

Hospital utilisation is already increasing as a direct result of the membership growth which occurred
immediately after the introduction of the 30-percent rebate. This will increase as those who took out
policies in the subsequent 18 months serve out qualifying periods and assume normal claiming
patterns. As a result we can expect two things: a reduction in pressure on public hospitals to provide
“free” services as more and more patients use their private health insurance, and a consequential
increase in cash-flow to private hospitals. This will progressively erode existing health fund reserves
and margins.

                                                

8 PHIAC, 1999–2000 Report on the Operations of the Registered Health Benefits Organisations, p. 7.
9 Commonwealth Department of Health and Aged Care, Minister moves to guard consumers against health

insurance premium rises, 28 March 2001.
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Table 3.3. Increases in hospital benefits

Year ending 31 March 2000 Year ending 31 March 2001

Annual total admissions 1 524 946 1 726 795

Prostheses benefits $258 million $287 million

Medical gap payments $274 million $386 million

Total benefits (ancillary and
hospital) paid

$4.3 billion $5.1 billion

Total hospital benefits $3.1 billion $3.6 billion

Total ancillary benefits $1.2 billion $1.5 billion

Source: AHIA press release 27 May 2001

3.2 Prostheses
In 1999 it was proposed that the market for surgically implanted prostheses and human tissue
items should be deregulated.  During 2000 there was a gradual phasing-in period, and despite
some industry dissatisfaction full deregulation of the benefits occurred on 28 February 2001
with transitional arrangements in place between implementation and the end of May 2001.
The status of the scheme as at June 2001 was that most of the funds had negotiated prices for
most items with suppliers.

Under the new arrangements, the Commonwealth no longer sets the benefit payable for
prostheses items.  The benefit is, rather, negotiated by the health fund, either directly with the
supplier or through a hospital or agent.  An essential component of the new arrangements is
that there must be no gap payable by the patient.

The Commonwealth Department of Health and Aged Care informed the Commission that:

Throughout the phase-in process and shortly after the move to deregulation there has been a tendency
for all stakeholders to raise concerns about the unwillingness of other stakeholders to come to the table
to negotiate. This is considered normal as market players position themselves in a transition process
from full regulation to full de-regulation.

The department set up a committee to ensure the transition process was a smooth one and any
negotiations not finalised by 15 June 2001 were to be forwarded to the Private Health
Insurance Ombudsman to arbitrate.  Once arbitration occurs the department has the power to
set a fixed charge if a supply charge has not been previously agreed between hospitals and
funds.  This arrangement only remains in place until HPPAs are renegotiated to include
prostheses supply costs.

The Commission has been informed of concerns from stakeholders outlining many problems
with the deregulation of the prostheses market.  The main areas of concern related to the
relationship between suppliers and health funds, the relationship between funds and hospitals
and problems with the arrangements themselves.
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It would appear that although the scheme has the potential to reduce prices and allow for
efficiencies, this may be some time in coming.  Health funds are concerned about the
requirement to negotiate a price for every item, and as they are unable to influence volume or
clinical choice, the funds perceive they hold no real bargaining power.  In response to this
concern some industry participants, for example, Medibank Private, formed the National
Prostheses Purchasing Group (NPPG) with three Victorian public hospitals and five area
health services in NSW.

Another concern with the scheme is that the department has delegated to the Ombudsman a
mediation role where there are any disputes between the funds, hospitals and suppliers.
However, the Australian Health Services Alliance (AHSA) pointed out that the Ombudsman
has no jurisdiction over suppliers, and any decision or recommendation he makes will not be
binding on them.

Health funds have argued that prostheses suppliers have the upper hand in the negotiation
process and that they are putting pressure on funds to accept higher prices than the funds are
willing to pay by way of benefits.  As the arrangement entered into must result in no gap
being payable by the patient, funds have alleged suppliers have been increasing their prices.
As the expenses of the funds increase, however, so too will the premiums to the members.

Medibank Private stated that

Medibank Private has observed that whilst the prostheses reform process has been fruitful, it has
become obvious that it is difficult for health funds to realise the desired outcomes of the
Commonwealth/Industries deregulation process. This difficulty is due to a number of key factors:

! Health funds must have a benefit in place for every prostheses item listed on Schedule 5, Surgically
Implanted Prostheses and Human Tissue Items.

! Health funds are not able to influence volume or clinical choice.

! Substantial resistance and price variation from suppliers in attempting to negotiate final pricing.

! A sustained move by a number of prostheses suppliers to increase prices for items listed on the Schedule.

Medibank Private further commented that

Whilst Medibank Private is actively opposing many price rises, other funds seem to be adopting a price
taker role, and as such, make Medibank Private’s position as a price setter more difficult. Anecdotal
information indicates that suppliers have reached price agreements with most funds for 0-10% above
the Schedule price. Medibank Private has also received supplier-pricing levels of up to 85% above the
Schedule 5. The more prices are accepted above the schedule price the more difficult it becomes to
successfully lever any price movement and achieve equitable pricing… The impact of such supplier
behaviour is a rise in the unit cost of prostheses, which is against the intent of the legislation.

Medibank Private’s concerns are shared by other funds.  AHIA summarises the situation as:

AHIA notes that in its last report the Commission suggested the deregulation of the prostheses benefit
list would create a more competitive marketplace. This, unfortunately, is not the case. While health
funds have striven to negotiate better pricing, conditions which apply to the “market” run contrary to
conventional market concepts. While health funds are no longer bound by a Government-determined
mandatory benefit, their capacity to negotiate price is limited by the fact that Government regulation
requires that the patient must not be out of pocket, and choice of prosthesis by the specialist must not
be compromised. The result is that the purchaser – the insurer – is forced to buy from all suppliers to
guarantee “free choice” by the surgeon (not, we would note, the consumer). The requirement that the
patient must not be out of pocket means that a Fund must, in the last resort, take the price that a
supplier demands.
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As a contrast, however, to the relationship between funds and suppliers, funds have raised
concerns that suppliers may be providing hospitals with discounts for volume purchases by
hospitals, but any benefits arising from the favourable buying conditions are not being passed
on to consumers.  Although it has been alleged by some funds that hospitals generally receive
a list price with a discount for volume, the funds find it difficult to get any price lower than
the list price.  Also, unlike funds, hospitals are able to limit the choice of prosthetic items
available at their facility, whereas health funds are not able to receive discounts on bulk
purchase as they have no input into the volume of products used, and are required to
negotiate a price for each item.

HBF informed the Commission that

With the deregulation of the prostheses benefit list, HBF took the view that private hospitals are better
placed than insurers to negotiate best price with suppliers/manufacturers. For example, a day hospital
specialising in ophthalmic surgery currently purchases Intra Ocular Lenses (Item K013) for between
$176 and $313.50, depending on the supplier.

My understanding is that no insurer has been able to negotiate a price with suppliers of much less than
the list price of $340. Whilst HBF has been charged $340 by this particular day hospital (thus
providing it with a substantial margin on the prostheses) the facility fees have not increased since 1995.
Any requirement for insurers to negotiate prices with suppliers (rather than hospitals) will result in
increased revenue for suppliers at the expense of hospital margins. Reducing the hospital margins will
add to the cost pressures driving hospital facility fees.

AHSA stated

As a result of Deregulation, there is no longer a cap on the charge for surgically implanted prostheses.
Health funds, including AHSA, have negotiated with suppliers but they have little bargaining power as
they do not have a direct buyer/seller relationship with suppliers. This is because the hospitals purchase
prostheses from suppliers and funds then reimburse the hospital. Funds have no control over the items
purchased, are unable to influence volume and thus are seen by suppliers as being irrelevant to the sales
process – at least in terms of what purchasing actually takes place… The onus is on funds to ensure that
there are no gaps for members. As a result there is strong pressure on the funds to accept the price paid
for prostheses by hospitals. In effect this means that there is no effective constraint over prices set by
suppliers and it is anticipated this will generally lead to significant prices increases, and there is some
evidence this is already happening.

AHSA also expressed concerns that private hospitals are setting handling fees or supply
charges at or above the 10 per cent cap set by the department.  This is a concern shared by
other industry participants.  AHIA commented that:

Matters are made worse by the Departmental provision of a 10-percent handling fee. Although this is
intended to be a maximum of 10 percent, the ceiling seems to have become the floor.

HCF is of the view that while the new arrangements have the potential to lead to significant
reductions in price, the benefits will take some time to eventuate.

Mayne raised concerns with the Commission regarding the level of cooperation between the
funds on the negotiation for the acquisition of prostheses.  As indicated in the Commission’s
second Senate report, although joint negotiations by the funds would fall within the exception
to the prohibition on agreements relating to price, the conduct would still fall for
consideration under the general anti-competitive agreements provision.  The Commission
would expect any joint negotiations by large funds would be likely to substantially lessen
competition and be at serious risk of breaching the Trade Practices Act.  Should a number of
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smaller funds wish to form a buying group or appoint a single negotiator for the purpose of
negotiating with suppliers of prostheses, this may also lead to a substantial lessening of
competition, depending on the combined market share of the funds involved in the conduct.

On the supply side, suppliers must keep in mind that the prohibitions relating to boycotts,
price fixing and unconscionable conduct are especially relevant.  Competing suppliers of
prostheses cannot get together to jointly negotiate prices with health funds as this conduct
would be caught by the price fixing provisions of the Trade Practices Act.

The particular regulatory framework governing the prostheses market is a matter for the
Department of Health and Aged Care.  However, the Commission understands the new
regime was put in place to achieve cost savings and reduce the increase in funds’ payments
for prostheses, thus reducing the pressure on members’ premiums.  The Commission is
concerned that the new regime generates these cost savings and that those savings are passed
on to members in the form of stable premiums and/or a greater range of benefits.

The role of the Commission in this new competitive environment is to ensure that all
participants comply with the Trade Practices Act for the benefit of consumers.  The
Commission is closely monitoring this sector and expects this focus to increase in the future
to ensure the interests of consumers are protected.

3.3 Consumer protection

3.3.1 Consumer complaints
The introduction of Lifetime Health Cover resulted in an unprecedented influx of new
members to private health insurance.  The increase in complaints made to the Ombudsman
and the Commission tend to suggest the take up of private health insurance was not without
its problems.

Figure 3.3. Private Health Ombudsman complaints March 2000–June 2001

Source: Private Health Insurance Ombudsman — Quarterly Reports 12–20
* Grievances and problems are complaints that do not require further action by the Ombudsman and funds.
Disputes are classified as the highest level of complaints, which require action by both the Ombudsman and the
fund.  June 2001 data is preliminary data.
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The Office of the Private Health Insurance Ombudsman received a significant increase in
workload as a result of the increase in private health insurance membership in the latter part
of 2000.  Preliminary data from the Ombudsman’s office indicates that during the 2000–01
financial year, the Ombudsman received 3148 complaints, as opposed to 1875 in the 1999–00
year, representing an increase of 68 per cent. However, the Ombudsman is of the view that
this increase is not out of proportion to the number of people who joined a health fund during
the Lifetime Health Cover campaign.

What is of greater concern to the Ombudsman is when a particular fund receives a number of
complaints out of proportion to its market share.  Not all funds appear to be dealing as well
internally with their complaints as other funds.  However, some funds have initiated quite
comprehensive complaints mechanisms to cope with the increased demand placed on them
with the introduction of Lifetime Health Cover.

In its first report to the Senate the Commission raised the issue of the importance of adequate
complaints handling mechanisms and the merits in adopting an effective complaints handling
scheme.10  The manner in which complaints are dealt with by funds is especially important.
Effective handling of complaints can turn dissatisfied members into satisfied members, and
aid in member retention.

Figure 3.4. Private Health Ombudsman complaints by issue 1995–96 to 2000–01*

Source: Private Health Insurance Ombudsman
* 2000–01 data is preliminary data.

During the period 1 July 2000 to 31 December 2000 the Ombudsman reported a large
increase in the amount of disputes relating to waiting periods, with 92 per cent of the disputes
in this period relating to this issue. This is to be compared with 52 per cent of the disputes in
the corresponding period of 1999 which concerned waiting periods.11  The view of the
Ombudsman is that the reason for confusion generally results from the funds not being
explicit in the wording of their description of waiting period rules, and that offers of waivers
                                                
10 See Commission’s first Senate report at p. 117.
11 Private Health Insurance Ombudsman, Quarterly Report 18.
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of waiting periods occurred without adequate discussion of other applicable waiting periods.
In addition, incorrect information provided by call centre staff and incorrect information
provided by health practitioners unaware of the specifics of the policy all contributed to cause
confusion for consumers.12

In addition to the complaints relating to waiting periods, there were also complaints in
relation to pre-existing ailment conditions.  The view of the Ombudsman is that this may be
explained by hospitals not checking on the eligibility status of patients for pre-existing
ailments or other entitlements.  However, the Ombudsman was concerned that there was a
general lack of explanation to members about what constitutes a pre-existing ailment.13

Although the Victorian Health Services Commissioner does not accept complaints about
private health insurance, during the second half of 2000 the Health Services Commissioner
referred 37 inquiries about health insurance, which led her to state that:

It would appear that people are still not being informed when they join up with health funds about the
amounts they will need to pay.

The Health Services Commissioner indicated that there has also been some concern about the
way in which Lifetime Health Cover was implemented and that more serious complaints
were referred to the Ombudsman.

Figure 3.5. Commission consumer protection complaints*

* Consumer protection complaints include only those that raised issues under part V of the Trade Practices Act.

The Commission received 101 complaints raising consumer issues about private health
insurance between July and December 2000, and 77 between January and June 2001.  This is
a sharp increase in the number of health insurance complaints compared to previous years.
These complaints concerned allegations of misleading or deceptive conduct in relation to
                                                
12 Private Health Insurance Ombudsman, Quarterly Report 16.
13 Private Health Insurance Ombudsman, Quarterly Report 16.
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funds’ advertising and other promotional material, oral misrepresentations about aspects of
the funds’ products, and members’ misunderstanding about their health insurance, especially
regarding waiting periods and pre-existing ailments.

3.3.2 Commission’s investigation and enforcement action
With the introduction of Lifetime Health Cover and the accompanying rush by consumers to
join health funds, ensuring that funds’ advertising and promotion was not misleading or
deceptive has been a focus of the Commission’s work.

The Commission has conducted a number of investigations into allegations of misleading and
deceptive advertising and promotion by health funds and has taken enforcement action.

Medibank Private
On 26 October 2000 the Commission instituted proceedings against Medibank Private in the
Federal Court, Melbourne, alleging false, misleading and deceptive advertising of its health
insurance products in relation to two advertising campaigns.

! The first advertising campaign relates to Medibank Private’s Package Plus products.  The
Commission alleges that:

! from early March 2000 Medibank Private advertised ‘no rate increase in 2000' when
the rates on these products increased on 1 July 2000;

! call centre staff also made representations to consumers that the rates for these
products would not increase until the end of the year and/or fail to disclose, or
adequately disclose that the rates would increase on 1 July 2000;

! Medibank Private failed to disclose or adequately disclose on its website that the rates
quoted were promotional rates and would increase on 1 July 2000;

! Medibank Private failed to disclose or adequately disclose in inserts into its
PackagePLUS brochure, and/or in letters and other documents sent to consumers that
the rates would rise from 1 July 2000, and/or made representations to consumers that
the rates would not rise in the year 2000;

! Medibank Private represented in a magazine advertisement that it guaranteed ‘no rate
rise for the year 2000’.

! In the second advertising campaign in major newspapers around Australia in August
2000, Medibank Private offered to consumers who switched from another fund ‘any
waiting periods waived’ and ‘get 30 days free if you change to Medibank Private’.
However, the advertisements failed to disclose, or adequately disclose, that only the two-
month general waiting period and the six-month optical waiting period were waived.
This was only indicated in very small print at the bottom of the ads.  The advertisements
also failed to disclose, or adequately disclose, that conditions applied to the offer of
30 days free health insurance.  Again a mention that ‘conditions apply’ appeared at the
bottom of the ads.
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The Commission is seeking court orders including the following specific performance:

! that Medibank Private waives all waiting periods for those consumers who were misled
by the August advertising campaign and switched from another fund to purchase private
health insurance from Medibank Private;

! that Medibank Private offers 30 days free health insurance to those consumers who were
misled by the August advertising campaign and switched from another fund to purchase
private health insurance from Medibank Private; and

! that Medibank Private provides a refund or credit to consumers who purchased a
PackagePLUS health insurance product on or before 30 June 2000 and were misled by
Medibank Private as to the rates applying to those products for the difference between the
pre-1 July 2000 premium or rate and the post-1 July 2000 premium or rate for the period
1 July 2000 to 31 December 2000.

Medibank Private is defending the action which is currently going through interlocutory court
processes.

MBF
On 8 February 2001 the Commission instituted proceedings against MBF in the Federal
Court, alleging false, misleading and deceptive advertising of its health insurance products.

MBF undertook a print and television advertising campaign, conducted by John Bevins Pty
Ltd.  The advertisements appeared on television in May and June 2000 and in major
metropolitan newspapers in August and September 2000.

The Commission alleges that both the print and television advertisements contained
pregnancy related images in an endeavour to entice consumers to transfer and/or join MBF
private health insurance.  It is alleged that the advertisements contained representations to the
effect that pregnant women joining or transferring to MBF would be covered for medical and
hospital expenses arising from the pregnancy.  In fact, pregnant women joining or
transferring to MBF would not be covered because of a 12-month waiting period for
pregnancy-related services.  The 12-month waiting period was referred to in the
advertisements in fine print disclaimers.  The Commission alleges the disclaimers were
inadequate and unlikely to come to the attention of consumers.  The Commission alleges that
readers and viewers of the advertisements were unlikely to appreciate that a 12-month
waiting period applied to pregnancy-related medical and hospital expenses.

Further, the Commission has joined MBF’s advertising agency, John Bevins Pty Ltd, in this
action, alleging that the agency was knowingly concerned in the alleged contraventions.

The Commission is seeking court orders including:

! declarations that MBF has contravened the relevant provisions of the Australian
Securities and Investment Commission Act 1989;

! publication and broadcast of corrective advertisements in the same newspapers and on the
same television stations as the original advertisements appeared;
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! waiver of the 12-month waiting period for pregnancy-related services for women or
families who transferred or joined MBF in the period 28 May 2000 to 16 September
2000;

! restraining the making of similar misrepresentations in the future; and

! an order requiring MBF to review its compliance program.

The Commission is also seeking similar orders against the advertising agency.  Both MBF
and John Bevins Pty Ltd are defending the court action which is presently going through
interlocutory court procedures.

Other investigations
Many funds have established networks of participating providers in the medical and allied
health sectors, where members incur less or no gap payment by going to these providers.
These initiatives are of great benefit to consumers.  However, a number of issues have also
been raised by consumers, providers and competitor funds in relation to the advertisement
and promotion of the initiatives.

Issues have been raised regarding the limitations on coverage of a fund's participating
provider network.  The Commission obtained changes to the fund’s promotional material
after raising its concerns with the funds involved.

The Commission also investigated concerns that a fund’s promotion of its no gap scheme did
not adequately disclose that the scheme related only to medical services in hospital.  Again
the fund amended its promotion after the Commission raised its concerns.

The Commission is still investigating other allegations of misleading advertising by health
funds where the main message is not adequately qualified by the fine print.

The Commission is concerned about the misleading nature of fine print in advertising in
catalogues, print media, point-of-sale material and on television.  Consumers can easily be
misled by promises that do not adequately reveal important qualifications.  In taking action in
these matters the Commission is seeking accurate advertisements so they provide consumers
with useful and reliable information and therefore enhance competition.  Recently the
Commission took action against Target for fine print in television advertising and Target was
required by Federal Court order to broadcast corrective advertising on television.

To minimise the risk of legal action it is essential that health insurance funds properly
understand their legal obligations regarding their advertising or other promotional activities.

Health insurance products are necessarily complex so the principles of accurate and truthful
information require more attention.  Health insurers should be aware that in proving a breach
of the consumer protection provisions of the Trade Practices Act, intent is not relevant.  That
means that if a fund or one of its agents (including call centre operators) unintentionally
makes a false or misleading representation, the fund may be in breach of the Act.

The promoter should have regard for their target audience.  The target audience does not just
include the ‘average consumer’, but all consumers that are likely to be receptive to the
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promotion.  For example, in the environment leading up to Lifetime Health Cover the target
audience for health insurance products was very broad.

All representations should be considered from a consumer’s perspective.  Promoters should
consider whether statements that are very clear for the fund’s agents or employees may not be
so for consumers with limited knowledge about the industry.

While there is some duty on the consumer to take reasonable care, regard must be had for the
overall impression created by the promotion.  An approach that appears clear and well
structured to its designers may be lost, in whole or in part on the target audience.  Even
technically accurate information may create a different impression if not considered from the
target audience’s point of view.

The Commission urges health funds to review and upgrade their internal systems or programs
to ensure that their conduct complies with the Act.  This includes appropriate training of staff
that make representations to the public.

3.3.3 Consumer information
Apart from problems with advertising and promotion, complaints have shown that new
members may not adequately understand their cover.  In that regard all health funds were
contacted by Department of Health and Aged Care in October 2000 to query the methods the
funds were employing to ensure new members understood the extent and exclusions of the
particular cover they had taken out.  The department was informed that many funds were in
the process of contacting members, outlining the extent of their cover, and offering them the
opportunity to change their policy should the members so desire.

Responses from some of the smaller funds indicated that it was not necessary for them to
engage in this process because of their simple product designs without exclusions, and
informed the department that they were able to cope with the demand placed upon them by
Lifetime Health Cover with existing staffing levels.

The Lifetime Health Cover legislation requires health funds to provide comprehensive
information to their members concerning the detail of their policies.  The first such annual
statement was to be sent to members by the end of July 2001.

The Commission considers it is important that members are provided with accurate
statements about their current policy to give them an opportunity to check whether the policy
is what they thought they had bought, and whether it is still relevant to their needs.

HCF believes that significant improvement has been made in addressing many of the issues
raised in the Commission’s previous Senate report and has taken a number of initiatives to
improve customer information before, during and after enrolment in the fund.  It is the
intention of HCF to send to all members each year concurrent with the issue of their tax
statement, an updated policy summary, starting in July 2001.

Other stakeholders have also been involved with providing information to consumers.  The
Australian Medical Association (AMA), Australian Private Hospitals Association (APHA)
and Consumers’ Health Forum (CHF) jointly produced a pamphlet on private health
insurance for distribution through doctors’ surgeries containing a checklist for potential fund
members to elicit further information from health funds.  The pamphlet stated that consumers
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should be aware that some funds penalise members through the provision of a lower rebate if
the member chooses a hospital or practitioner that is not a preferred provider.  The
Commission’s view is that members are not penalised for choosing a practitioner or hospital
that does not have a preferential arrangement with their fund; rather they may be entitled to
additional benefits if they do choose a hospital or practitioner that has an arrangement with
the fund.

The Commission considers that funds’ no gap arrangements are of great benefit to consumers
and is concerned that this aspect of the pamphlet reflects more the interests of practitioners
than those of consumers.

CHF informed the Commission that there were concerns in relation to the level of
information available to members about facilities and practitioners who may be able to
provide services at no out of pocket cost to the member.  CHF expressed concerns that a lack
of information about any changes to the list of providers who have arrangements with funds
can create confusion for consumers if consumers are not promptly informed of these changes.
The Commission is of the view that this information should be easily accessible by members.

In addition to this the Commission understands that the AMA also proposes to rate health
funds in relation to their coverage.  AHIA has expressed concerns that should this occur,
funds should be compared with like funds.

The Department of Health and Aged Care is currently reviewing the Private Patients’
Hospital Charter and expects it to be released shortly.  The charter aims to inform consumers
of their entitlements and what to expect from hospitals, funds and practitioners.  It will also
provide information to consumers about complaint mechanisms.

Comparative information
A common complaint from consumers is that they are forced to plough through too much
information and therefore it is difficult to compare funds’ products.

The Department of Health and Aged Care has been involved in the development of a Key
Features Statement for private health insurance for some time.  The Key Features Statement
will enable consumers to better compare the relative benefit of different private health
insurance policies, select a product that best meets their needs and help members to
understand the complex conditions of the policy they choose to purchase.  Not only will it
assist new members in comparing health fund products, but it will also assist existing
members by providing information on the products offered by other funds as the health needs
and priorities of existing members change, and they wish to transfer across to another fund.

A draft Key Features Statement was jointly developed by the private health insurance
industry under contract with the Australian Consumers Association (ACA).  The department
has established a committee to oversee the adoption of the statement with representatives
from ACA, CHF, Private Health Insurance Ombudsman, APHA, Catholic Health Australia,
the Committee of the Presidents of Medical Colleges, AHIA, Health Insurance Restricted
Membership Association of Australia (HIRMAA) and seven large health funds.  The
statement is currently in its final consultation phase and should be finalised before the end of
2001.
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AHIA reported that most funds are already incorporating much of the content of the Key
Features Statement into their material and will continue to do so.  HCF stated:

We do not believe that the aim of Key Features Statement should be to reduce differences in product
design between funds as that would lead to a lessening of competition and reduced choice for
consumers.

There is a risk in promoting key features as a prime decision mechanism. The simplification required to
condense quite complex product features into tables may itself tend to disguise the importance of
factors which may be essential information for some groups of consumers. It is difficult to point out the
potential effect of extended waiting periods, for example, in a couple of words. However, we have
confidence the consultative process which has been adopted will be an advantage to fund members and
consumers generally.

The Commission notes these concerns; however, it believes there is a need for easy to read,
comparative information on fund products.  Such information is not meant to replace fund
specific information.

3.3.4 Transferability of cover
Following the introduction of Lifetime Health Cover it is essential that fund members are
able to transfer from one fund to another easily and without costs or penalties, including
additional waiting periods to be served by switching members, if they are not satisfied with
their existing fund.  The Private Health Insurance Ombudsman believes that the people who
took up private health insurance during Lifetime Health Cover do not have loyalty to their
fund, and there will be a consequent increase in those transferring to either another fund or a
higher level of cover.

The right of consumers to transfer from one fund to another offering comparable benefits is
recognised by the portability provisions of the National Health Act.  However, as noted in the
Commission’s previous reports, these provisions have not always provided for the seamless
transfer across all funds and policies in recent times.

The Department of Health and Aged Care noted that:

To date there has been some degree of inconsistency between health funds in the way in which these
portability provisions are applied.  In particular there is some degree of uncertainty over what
constitutes a comparable product.

Mayne Health expresses the following concerns:

It is widely accepted that the ability to transfer membership between health funds is an essential
component of competition in the private health insurance market. However, notwithstanding broad
agreement on the importance of this issue, the extent of product differentiation in the health industry
now makes low cost switching between funds an extremely difficult exercise. This product
differentiation can manifest itself through a range of excluded service offerings (eg. cardiac) and
through differing qualification periods. This has a significant impact upon competition between funds
which in turn impacts the ability of the particular fund to exercise market power.

Whilst there is clearly competition between funds for the initial sign up of members, once signed up,
members become to a significant extent captive to that fund. The Commission has set out in some
detail in both its December 1999 Report and its June 2000 Report to the Senate, the way in which
members incur significant switching costs…

The extent of those switching costs is that there is little scope for ongoing competition between the
funds to any real extent. This manifests itself both in terms of dealings with members and hospitals. A
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fund having established a strong position in a particular state is at low risk of losing that position. This
means that there is a compulsion for hospitals to deal with that fund…

If members were provided with genuine portability, many of these issues would be addressed. With the
ability to shift between funds, there would be scope for ongoing genuine competition between the
funds. The confusion which currently exists, means that the costs for members in switching between
funds becomes prohibitive. The introduction of Lifetime Cover is likely to exacerbate this particularly
because the numbers of new members joining are likely to be small given the high levels of uptake in
the protected periods and age penalties.

In consultation with the department, consumer groups and health funds, the Ombudsman has
conducted a review of the portability arrangements and prepared a paper on the issue.  The
paper makes recommendations on how the portability provisions set out in the National
Health Act should be interpreted.  Fundamental to the portability recommendations of the
Ombudsman is the principle that any member transferring from one product to another,
whether within a fund or between funds, will never be placed in a more adverse position than
a new member entering that product for the first time.

The paper also makes recommendations about what should happen in circumstances where a
hospital and a health fund cease to have a contract.  The portability provisions in the National
Health Act state that health funds must not have regard to HPPAs when determining whether
the member was a contributor for a comparable benefits arrangement with the losing fund; or
when determining the benefits that the member is entitled to under the gaining fund product,
that is, the relevant part of the relevant benefit.  However, where a health fund ceases to have
an HPPA with a particular hospital there is a need to protect other health funds, who continue
to have an HPPA with that hospital, from adverse selection. The protocols in the paper aim to
benefit all health funds by reducing the incentives for members to transfer to an alternative
health fund to have treatment at the hospital concerned.

Also included in the recommendations are a number of consumer information initiatives.  As
part of this the Ombudsman produced a brochure for members entitled The right to change
which was to be distributed to health funds by mid 2001, thereafter to be available to any
member of the fund when querying, upgrading or transferring their cover.

3.3.5 Pre-existing ailment
As indicated in the Commission’s previous two Senate reports, the pre-existing ailment rule
constitutes a major area of concern for consumers.  As indicated by the complaints to the
Commission and the Ombudsman, it is uncertain whether new members clearly understand
how the pre-existing ailment rule operates.

In November 2000 the Minister for Health and Aged Care released a report following an
independent review of the pre-existing ailment rule.  The report concluded that while the rule
itself was workable, the way in which it was implemented by funds resulted in uncertainty for
consumers.  The report made recommendations to overcome some of the confusion
surrounding the pre-existing ailment rule.  The recommendations included:

! best practice guidelines;

! consumer information;
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! reasons for each refusal to grant benefits on the grounds of a pre-existing ailment; and

! inclusion in the Ombudsman’s report of consumer complaints relating to pre-existing
ailments.

A steering committee was established to oversee the implementation of the recommendations
and its first meeting was 14 May 2001.

In response to the review into the pre-existing ailment rule the Ombudsman commented that:

No longer will health insurers be allowed to apply blanket restrictions to some categories of illness…
the individual patient and their treating practitioner’s report will need to be fully investigated before a
determination can be made.14

The guidelines within the report have received support from the funds.  AHSA surveyed their
member funds and sought details of fund initiatives particularly in respect of pre-existing
ailment rules.  Quotes from the funds have stated the following:

! Our fund intends to mail to members on a six monthly basis updated information on the cover they
have selected ie balance of waiting periods, excesses etc

! We have, prior to sending to hospitals, liaised with the Private Health Insurance Ombudsman’s office
to complete our information guide to hospitals regarding patient eligibility checking (including pre-
existing ailments). This has now been introduced on our website.

! We have written to the new members explaining their cover, pre-existing ailment, and waiting periods.
This is in addition to the normal membership acceptance letter provided to all new members.

! Our fund provides important information such as waiting periods on a separate leaflet and includes it
with our welcome letter to new members.

! Only experienced staff were used to staff phones during the Lifetime Health Cover experience and pre-
existing ailments were the subject of an article in our newsletter to all members.

! Our fund provides:

! Twice yearly newsletter to cover topical subjects;

! Full details regarding waiting periods are provided to members on joining. Members are invited
to contact the office with their concerns;

! Pre-existing ailments will be covered in future newsletters;

! Planning to introduce a follow up system for members. The fund will contact the member to
ascertain whether any concerns or issues have arisen.

The AMA stated:

The pre-existing ailment rule continues to be of concern. We have raised this matter with the AHIA
and the Minister and have suggested that the operation of the pre-existing ailment rule be suspended for
such a period of time as would enable the current new batch of members to progress through the 12
month waiting period. Unfortunately we have not had a positive response from the health funds.

                                                
14 Private Health Insurance Ombudsman, Ombudsman applauds Ministerial Review on pre-existing ailments,

3 November 2000.
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AHIA has responded to this by stating

AHIA notes recent expressions of concern, mostly emanating from the AMA, in relation to pre-existing
ailment (PEA) rules. These rules are intended to protect long-standing fund members from claims by
new entrants who may suspect they need treatment prior to joining. Just as car insurers are not expected
to pay claims for accidents that occur before a policyholder joins them, nor should health fund
contributors be expected to pay for late joiners with illnesses. In fact, of course, health funds can only
impose a 12-month waiting period for PEA which still leaves long-term members exposed to some
degree of risk of exploitation by late entrants.

AHIA would point out to the Commission that the principal beneficiaries of a more “flexible” PEA
arrangement are, in fact, doctors who, if they can treat the patient privately, may be able to enjoy a
higher fee than if the same patient was treated as a public one. AMA complaints about the existing
system should be seen as self-interested.

The Commission understands the rationale behind the pre-existing ailment rule.  The issue for
the Commission is that it is important that the rule is well explained to new members, and
that there are no misrepresentations by funds about the extent of the coverage for pre-existing
conditions.  It is also crucial that the rule is consistently implemented by funds.
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4. Hospitals

This chapter examines competition and other issues between health funds and hospitals.

4.1 Hospital Purchaser Provider Agreement contracting

4.1.1 Background
Hospital Purchaser Provider Agreement (HPPA) contracting has been in effect since 1995.
Contracting has allowed funds to offer their members ‘no gap’ policies for hospital
accommodation.

For example, HCF state:

HCF believes its members have benefited from contracting directly through financial certainty of fee
coverage and indirectly, as a result of lower premiums than would otherwise have been the case. The
lower premiums are a result of the efficiencies introduced in the private hospital system as a
consequence of the contracting process…

Our members’ use of our participating private hospital network is very high with the following
coverage as at 31 December 2000:

% of Total HCF Private Hospital Admissions in Participating Hospitals

Overnight Stay  Day Only
Last Year This year Last Year This year

NSW/ACT 98% 98% 94% 98%
Victoria 82% 91% 74% 80%
Queensland 85% 92% 76% 82%

Following the introduction of Lifetime Health Cover it was expected that increases in
occupancy would lead to increases in hospital profitability and the financial position of the
private hospital sector.

Ramsay Health Care announced a substantial increase in profits for the period 1 July 2000 to
31 December 2000:

Ramsay Health Care Limited today announced a more than doubling in net profit after tax for the half
year to December 31, 2000 to $6.5 million.

The rise in profit on a 15% increase in total patient revenue to $186.5 million from $161.9 million in
the previous corresponding first half. The higher result was achieved despite losses from Flinders
Private Hospital, the sale of which was finalised during the half year.

Net profit excluding Flinders rose to $8.7 million for the half year, compared with $5.6 million in the
previous corresponding half.

Earnings before interest and tax (EBIT) from continuing operations (excluding Flinders Hospital)
increased by 10.4% in the half year to $19.2 million.
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… Ramsay is very pleased to be announcing this strong rise in profitability, which reflects significant
rises in private health fund membership, as well as Ramsay’s continued focus on improving
efficiencies and keeping a tight rein on costs.15

Mayne Nickless stated health care revenue increased to $695 million for the six months
ending 31 December 2000, up 16.3 per cent on December 1999.  However, the full effects of
the Lifetime Health Cover were yet to be realised.  Mayne stated:

In healthcare, our hospital admissions have risen by almost 13 per cent in the last 12 months, but we
have yet to experience the full impact of the introduction of Lifetime Health Cover. This industry
initiative has resulted in a significant increase in the number of people with health insurance, and we
expect benefits of this increase to flow through to private hospital admissions.16

HCF noted that:

There has been a significant turnaround in health fund profitability as a result of the success of Lifetime
HealthCover, which has seen a 46% increase in membership and a reduction in “the risk” profile. HCF
believes a similar significant turnaround is occurring in private hospital profitability, albeit that there is
a natural 6-12 month lag between improvement in membership and profitability of funds and
improvement in patient numbers and profitability of private hospitals.  HCF believes private hospital
profitability will continue to improve as a result of:

(a) The increased demand for the private hospital services created by the increased pool of potential
private hospital patients.

(b) The increased utilisation of private hospital surplus capacity (in recent years hospitals have
operated at only 60% occupancy rates on average). This means that while hospitals are receiving
the full price for their services, their costs are only marginal.

(c) Generally higher charges being paid by funds to hospitals.

(d) Some improvements in hospital efficiency, although HCF believes there is still a long way to go
for some hospitals to achieve current industry benchmark levels of efficiency.

HCF undertook a Hospital Charge Survey for 1999–2000 and the key findings follow.

! Almost 74,000 HCF members (1 in 7) were treated as a private patient in a public or private hospital,
6% more than last financial year;

! Total charges raised by hospitals for treatment of HCF members was $213 million, $13.2 million (7%)
more than last year:

! Private Hospital charges increased by $13.4 million to $184.5m (8%);

! Public Hospital charges fell by $0.7 million to $28.8 million (1% decline) reflecting the decline in
HCF admissions in public hospitals;

! The average charge for a day of hospital treatment increased by 4.9% to $539 compared with an
increase of 3.1% in the CPI;

! Private hospitals:

! By 4.7% to $674 for an overnight stay;

! By 2% for same day procedures;

                                                
15 Ramsay Health Care, Ramsay more than doubles half-year profit, 27 February 2001.
16 Mayne Nickless, Mayne’s progress in delivering strategy achieves return to profit and positions group for

growth, 28 February 2001.
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! Public Hospitals:

! By 1.6% to $254 for an overnight stay;

! By 3.9% for same day procedures;

! Members spent almost 3% fewer nights in hospital with overnight lengths of stay falling from 6.2 to 6.0
days;

! Members continue to shift from public to private hospitals.  Almost 80% of all admissions now occur
in private hospitals (up from 77% last year);

! Prosthesis charges increased by 10.6%. The number of prostheses used in a surgical procedure can vary
from 1 to 200.  The cost of one prosthetic item can vary from [a] $2 clip to $36,980 for an intra-cardiac
defibrillator.

4.1.2 Hospitals’ concerns
The contracting process between hospitals and health funds has not been without problems.
A detailed outline of hospital concerns was included in the Commission’s first Senate
report.17

In an attempt to provide some advice on this issue, APHA, in association with the South
Australian, New South Wales, Queensland, Victorian, Western Australian, and Tasmanian
branches, published an information booklet entitled Facts and Myths: Contracting with
Health Funds for Private Hospitals and Day Surgeries in November 2000.  APHA notes that:

Practical advice on operations of Private Hospital and Health fund contracts, particularly in the areas of
rebalancing negotiating strength, providing discounts for volume and making commercially prudent
decisions are becoming supremely important for providers of health care services. This booklet
provides us all with a valuable tool in this volatile environment.

In response to the reporting periods, Mayne Health expressed the following concerns:

One of the objectives of that [Lifetime Health Cover] legislation was stated to be “to provide
Australians with access to affordable private health insurance by improving the risk profile of health
fund members while maintaining the basic principles of community rating”.

Given that overall objective, it is important that the private health sector is able to efficiently provide
the services required to fulfil this objective. To do this, returns within the private health sector must be
improved. Mayne sees this occurring principally by two mechanisms. First, the nature of payment
arrangements with health funds being structured so as to reward efficient operators. Secondly, enabling
hospital service providers to achieve economies of scale and/or scope.

Mayne is concerned about the ability of the funds to use their enhanced profitability in an inappropriate
fashion… The current legislative arrangements provide no incentive on the part of the fund to operate
efficiently. Given the extent of revenue and membership which the funds enjoy, this [has the] potential
to give rise to serious competition issues.

In its first report the Commission reported concerns raised by APHA regarding Medibank
Private imposing a no-discounting policy on hospitals, notwithstanding the fact that there was
no such clause in the hospitals’ HPPAs.  Recently APHA informed the Commission that it
was not, in fact, Medibank Private who had engaged in such conduct.  It was actually Mutual

                                                
17  See pp. 133–137 of the Commission’s first Senate report.
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Community, part of AXA Australia Health Insurance.  AXA has responded to this allegation
by stating:

The issue of private hospitals heavily discounting prices to the uninsured has long been a point of
contention between health funds and hospitals. AXA has certainly taken a dim view of hospitals that
have argued that their prices to the fund are only marginally above the cost of providing the service,
and then routinely accepted only a fraction of this in full payment for the same services provided to
someone without insurance.

Nevertheless it is not AXA policy, and was not policy at the time in question, to threaten to withdraw a
contract where a hospital was found to be charging lower rates to another party. Furthermore, AXA has
never withdrawn from any contractual arrangement it has had with a hospital provider.

4.1.3 Health funds’ position
The funds’ position regarding the contracting process has been outlined in previous reports.18

HCF believes relationships between funds and hospitals appear to be improving, enhanced by
timely service in negotiations and membership eligibility, provision of benchmarking
information and conducting patient satisfaction surveys.

Other funds expressed concerns in relation to recent developments in the private hospital
sector.  AHSA commented that the negotiating environment between health funds and
hospitals appears to be influenced by a number of factors.

! The perception that health funds are in a strong financial position and able to provide benefit increases
well above those of previous years.  This perception ignores the requirement for funds to ensure that
they can pay for the expected 2 million additional hospital bed days, resulting from Lifetime Health
Cover.

! Increased occupancy of hospitals.  This has occurred because of higher levels of private insurance and
increased patient levels resulting from the awarding of contracts from Department of Veterans’ Affairs.

! Increases in nurses’ awards originating with the award offered to public sector Nurses in Victoria.

! Financial performance of some hospitals.  A number of hospitals report poor financial performance but
are unwilling to provide financial statements in support of their  claim.  We have commented on this in
previous reports but the sharing of financial data remains one sided.  Health fund financial information
is reported in the public domain via PHIAC but there is no corresponding requirement for private
hospitals.  In out (sic) view this is an anomaly that should be corrected.

Lack of financial reporting for religious/charitable hospitals is particularly notable. With
these hospitals there seems to be no requirement to report financials to any government body.
Lack of disclosure of financial information puts these hospitals in a strong financial position
with the end result that in some notable cases they receive the highest payment rates from
funds.  Requests for financial information have met with a flat refusal to provide information.

Hospital mergers e.g. ACHA in South Australia and the more recent HCOA/AHC mergers
are providing hospital groups with more negotiating power and has the potential to increase
the cost of private health.

HCF also raised concerns regarding the extent to which patients with private health insurance
attending public hospitals were asked whether they wished to be treated as private patients.
HCF conducted a survey on NSW public hospitals which provided the following findings:
                                                
18 See Commission’s first Senate report at pp. 136–139 and second report at pp. 19–20.
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! While 86% of patients were asked whether they had private health insurance, only 56% were asked if
they wanted to elect to be a private patient (i.e 100% were recorded as private);

! Only 33% of patients recalled being told the difference between being a private patient or a public
patient;

! 22% of HCF members treated as private patients in public hospitals thought they were a public patient;

! Only 36% private patients in public hospitals were given information about charges; and

! Only 29% of members recall being given information about their doctor’s charges in the public hospital
system compared with 50% in the private hospital sector.

Medibank Private also raised concerns in relation to potential reductions in the level of
competition in the hospital sector.  The Commission will further investigate any matters
which raise trade practices issues.

4.2 Commission’s enforcement action
As indicated in the Commission’s previous Senate reports, the Commission has investigated
an allegation of unconscionable conduct by a health fund towards a small hospital.

In May 2001 Medibank Private provided court enforceable undertakings to the Commission
after investigations regarding unconscionable conduct in its Hospital Purchaser Provider
Agreements dealings with Toowong Private Hospital, an independent specialist psychiatric
hospital located in Brisbane.

The Commission’s investigation followed a complaint by the Australian Private Hospitals’
Association (APHA) in relation to the attempted imposition of a unilateral variation clause
contained within the proposed HPPA with Toowong. This clause would have allowed
Medibank Private to vary the terms of the HPPA without the consent of the hospital.

The Commission formed a view that Medibank Private may have engaged in unconscionable
conduct in breach of s. 51AC of the Trade Practices Act as:

! Medibank Private is Australia’s largest health fund which in the relevant period had
HPPAs with more than 90 per cent of the private hospitals in Queensland;

! Toowong is a small, 54 bed, independent specialist hospital;

! an HPPA with Medibank Private was extremely important to Toowong for commercial
reasons; and

! Toowong’s main competitors had HPPAs with Medibank Private.

The Commission considered the conduct may be unconscionable because for an extended
time Medibank Private did not discuss the reasons for the clause or negotiate on it, and that
Toowong had the impression that the clause was standard and should not be of concern.
Further, the Commission was concerned that Toowong incurred significant costs and delays
in dealing with the HPPA because of the clause.  The Commission noted that there was a
disparity of bargaining power between the parties and that the clause, in the Commission’s
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view, was not reasonably necessary to protect Medibank Private’s commercial interests,
especially given that the proposed HPPA had two consensual variation clauses.

Medibank Private acknowledged that it may have led Toowong to believe that Medibank
Private was trying to impose on Toowong that unilateral variation clause and in doing so it
may have acted in a manner that might be regarded as unconscionable.

In the undertaking, Medibank Private agreed to:

! refrain from including such a clause in future HPPAs with any private hospital;

! reimburse Toowong's costs as a result of their dealings regarding the clause;

! make a contribution to the Commission's investigations costs;

! review its trade practices compliance program to ensure that future conduct is not at risk
of contravening the Act; and

! undertake an independent audit of its compliance program at the end of one, two and
three years after the undertaking and provide a copy of the audit reports to the ACCC.

Allegations of unconscionable conduct are an area of high priority for the Commission.
Parties in a strong commercial position must be mindful of those unconscionable conduct
provisions of the Act in their dealings with weaker parties.  The Commission urges those
parties in the private health sector who have not adopted the voluntary code of practice as one
means of helping to avoid unconscionable conduct (see section 4.3).

The Commission will continue to monitor the funds–hospitals contracting process and will
investigate any matters raising trade practices issues.

4.3 Industry initiatives
During the reporting periods there have been a number of positive industry initiatives to
improve the contracting process between funds and hospitals.

4.3.1 Code of practice
The Voluntary Code of Practice for Hospital Purchaser/Provider Agreement Negotiations
between Private Hospitals and Private Health Insurers was launched by AHIA, APHA and
the department in late 2000 and took effect from 1 January 2001.  The department has stated
that the aim of the code is:

…to improve the efficiency of business arrangements between health funds, private hospitals and day
hospital facilities. This Code should have a positive influence on the levels of confidence in the private
health industry by ensuring that contract negotiations between health funds are conducted in a fair and
reasonable manner.

The code provides a range of safeguards for all parties to contract negotiation and, as a
consequence, also the consumer.  Underlying the code is the principle that there is no
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requirement for either party to enter into a contract if the result does not reflect the needs and
aspirations of the party or parties.  Negotiations must be communicated to patients affected in
a fair and reasonable way, and in a way that avoids adverse publicity or negative perceptions
of either specific insurers or hospitals.

The Commission hopes the code will lead to improved negotiation processes between
hospitals and funds.  It may also reduce the number of complaints to the Commission about
the negotiation process and alleged breaches of the Trade Practices Act.

The Commission has been informed that most health funds and many hospitals have become
signatories to the code.  Forty-three of the 44 registered funds have become signatories, with
HBF remaining as the only fund not to sign on.  Of over 500 hospitals, approximately 160
hospitals have signed, with notable exceptions including Catholic and Mayne Nickless
hospitals.19

This is a somewhat confusing outcome, with private hospitals the proponents of the code and
the driving force behind its implementation, claiming it was essential to improve the
contracting process between funds and hospitals.

The Commission would urge all private hospitals and health funds that have not yet adopted
the code to do so.

The Ombudsman has a dispute resolution role where either party to the contract feels the
code has been breached.  The department commented that the Ombudsman received one
complaint indicating an alleged breach of the code.  The complainant had not followed the
disputes process as established in the code and was referred by the Ombudsman back to those
dispute resolution steps and the complaint was withdrawn.  One hospital has reportedly
withdrawn from the code following a non-code dispute with a fund.

4.3.2 Verification of entitlements
Problems relating to verification of entitlements have been constantly in issue between funds
and hospitals.20  In particular, there have been instances where consumers have checked their
eligibility with their funds before seeking treatment and have been informed that any
procedures will be covered, and have then been informed that the treatment was for a pre-
existing condition and benefits have been declined.

During the massive enrolment in private health insurance there have been complaints from
both funds and hospitals in relation to eligibility.  AHSA has had reports from a couple of
funds regarding financial disclosure problems with hospitals.  These instances have arisen
after the fund has informed the hospital about waiting periods etc. and the hospital has
proceeded to provide treatment without discussing eligibility issues with the patient.  Because
of the considerable stress placed on health fund administration systems, private hospitals
raised concerns that health funds were failing to provide timely verification of eligibility for
health fund benefits.

                                                
19 Australian Private Hospitals Association figures as at 26 July 2001.
20 See the Commission’s second Senate report, pp. 22–24.
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However, there have been major improvements with many funds introducing new initiatives
over the reporting periods to better provide information.

The department indicated that:

! all health funds have eligibility checking systems in place that are capable of confirming
basic membership details, other than a decision on pre-existing ailments, at the time an
inquiry is received;

! three large health funds are trialing a 24 hour per day web-based membership verification
system;

! the remaining large health funds already offer extended hours of access and some are
looking to increase this further; and

! the Health Insurance Restricted Membership Association of Australia (HIRMAA) has
developed a web-based verification system on behalf of small funds to provide 24 hour
entitlements checks.  This process, which became operational on 12 March 2001, means
that hospitals that have contracts with these funds can now confirm health fund
membership details 24 hours a day.

The department concluded that

The recent developments by many health funds to move to a web based membership verification
system has the potential to provide hospitals with complete information regarding all out of pocket
costs resulting from the structure of the hospital table chosen by the health fund member.

With regard to the pre-existing ailment waiting period, health funds will always need a number of
working days to provide hospitals and members with a definitive decision. Where the admission is not
clinically urgent it should be possible for hospitals to manage the pre-admission processes to obtain this
confirmation from health funds before the treatment is received. If the admission is urgent, all current
health fund eligibility systems can at least identify those with less than 12 months membership, so that
the hospital can advise these patients of the rule and the patient can make an informed decision prior to
treatment.

HCF is currently working on a system with progressive private hospitals to authorise patient
admissions and verify benefit eligibility 24 hours a day, which became operational in
November 2000 and has been made available to all HPPA covered hospitals.

4.3.3 Contract management
HCF indicated there have been some initiatives by the private hospital industry and the
private health insurance industry to improve contract management between stakeholders.
The private hospital industry and private health insurance industry established a committee to
achieve this.  The main concerns in contract management are in relation to payment and
billing arrangements.  The feasibility of alternative approaches for incorporating and
automating fund payment rules into the hospital billing systems has been reviewed and
findings included:

! hospitals pay a much higher amount in processing a claim than the fund incurs ($39.30 vs
$7.60);
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! hospital claims are predominantly lodged through mail while health funds data entry is
predominantly manually keyboard entered (both 98 per cent);

! in excess of 90 per cent of hospital claims are approved as initially submitted;

! data entry and decoding are sources of error;

! the competitive nature of the industry makes it difficult to agree on standardisation of
classification systems, protocols and procedures.

As at February 2001 the recommendations of the committee had been accepted by AHIA but
there had been no comment by hospital groups.  HCF is piloting electronic submission of
hospital claims with one major hospital provider but there are currently inadequate messaging
and coding protocols.

4.4 Second-tier default benefit
As indicated in the Commission’s first Senate report, the Commission understands that many
private hospitals and day hospital facilities had expressed concerns that the original second
tier provisions (including the criteria that facilities needed to meet) were structured in a way
that disallowed access to these benefit arrangements.  Also, the lack of transparency of
benefit levels paid and the administrative burden associated with the previous provisions
meant that second tier arrangements were unsatisfactory to the majority of facilities and
funds.  These criticisms were thought to result in the low numbers of facilities in receipt of
second tier benefits under the old provisions.

To address these concerns the Commonwealth Department of Health and Aged Care
undertook a review of the second tier provisions.  The review has now been finalised and the
new arrangements will take effect from 1 August 2001. The department’s view is:

The new arrangements will alleviate concerns from private facilities regarding the uncertainty
surrounding the benefit level paid under current second tier arrangements as well as enabling hospitals
to provide informed financial consent to consumers in such circumstances.

Under the new provisions, hospital and day hospital facilities must continue to demonstrate that they
meet specified criteria such as those relating to quality of care. However, the criteria will have greater
transparency and objectivity. These changes are likely to have an impact on the negotiating positions of
hospitals in that facilities will have more certainty about eligibility for second tier benefits and the
amount of those benefits prior to their entering into contract negotiations with health funds.

The Commission notes that the application process for second tier eligibility relies upon an
industry-based advisory committee comprising equal hospital and health fund representation.
In the absence of majority agreement regarding compliance by the committee, the new
provisions specify a clearly defined dispute resolution process.  In addition to these
arrangements, second tier eligibility is for a one-year period (assuming ongoing compliance
is demonstrated).
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4.5 Hospital alliances
Since the Commission’s second Senate report, the Commission has considered a number of
authorisation applications and merger proposals arising from hospital alliances.

 Joint negotiations between 8 small NSW hospitals
In late December 1999 an application for authorisation was lodged by eight small-to-medium
sized private hospitals located throughout Sydney and regional NSW: Alwyn Rehabilitation
Hospital, Wolper Jewish Hospital, Hornsby Day Surgery Centre, Longueville Private
Hospital, Poplars Private Hospital (all located in Sydney); Mayo Private Hospital, Taree;
Calvary Hospital, Wagga Wagga; and Hunter Valley Private Hospital in Newcastle.

The authorisation sought was in relation to an inter-hospital agreement (IHA) providing for
joint negotiations of HPPAs with health funds and the Department of Veteran’s Affairs and
fee and non-fee related information sharing by the applicants through a common agent.

Although collective conduct by suppliers is more likely to lead to an increased detriment to
consumers, matters are always looked at on a case-by-case analysis.  Providing the public
benefits arising from the conduct outweigh any anti-competitive detriment, the conduct may
be authorised.

In December 2000 the Commission issued a draft determination proposing, subject to any
request for a pre-decision conference, to grant authorisation to aspects of the proposed
conduct.  The Commission also granted interim authorisation to the arrangements proposed to
be authorised.

The Commission considered that a number of public benefits are likely to flow from the
proposed arrangements, particularly in terms of the efficiency gains resulting from access to
improved contracting and negotiating processes.  The Commission accepted that there are
public benefits in efficiency improvements resulting from a better informed group and
transaction cost savings.

The Commission also considered that the public detriment of the proposed arrangements,
including the effect on competition, was likely to be minimal.  Reasons for this include the
size of the hospitals, the possibility that reimbursement levels paid to hospitals by health
funds may not be the same even though they are represented in negotiations by a common
agent, and the fact that the proposed IHA will not provide for collective action by way of a
group boycott.

The Commission did not receive any requests to hold a pre-decision conference.  The
Commission recently received a revised version of the IHA incorporating the conduct the
Commission proposed to authorise in the draft determination.  The Commission’s final
determination will be issued shortly.

St Vincent’s and Mater Hospitals
In December 2000 an application for authorisation was lodged with the Commission by
St Vincent’s Private Hospital and the Mater Misericordiae Hospital Limited.
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The applications arose following the acquisition of the Mater by St Vincent’s, which was
approved by the Commission in December 2000.  As ultimate control would be vested in the
Congregation of the Sisters of Charity (an unincorporated voluntary association which owns
and operates St Vincent’s), the group, which in economic terms and in substance will be one
group, would not be entitled to a related bodies corporate exemption in s. 45(8) of the Act.

The applications sought authorisation to operate the entities within the group as if they were a
single economic entity.  In late December 2000 interim authorisation was granted to the
proposed conduct, effective until the date of the final determination.  The application is
currently being considered.

Mayne Nickless acquisition of Australian Hospital Care
In October 2000 Mayne Nickless Limited made a takeover bid for Australian Hospital Care
Limited (AHC).  The area of competitive overlap between the companies was the provision
of acute care private hospital services.

The Commission initially opposed the acquisition on the grounds that it would result in a
substantial lessening of competition in two geographic areas:  the Gold Coast and
metropolitan Melbourne.  On the Gold Coast the merged entity would have accounted for 95
per cent of acute care private hospital beds and in metropolitan Melbourne 40 per cent.

Mayne agreed to divest four hospitals to address the Commission’s competition concerns.
On 29 January 2001 Mayne provided a s. 87B undertaking to divest Allamanda hospital on
the Gold Coast and Northpark, Ringwood and South Eastern Private hospitals in metropolitan
Melbourne.  This process is currently underway.

Many funds raised concerns with the recent mergers within the hospital sector.  MBF noted
that the increasing trend in hospital amalgamations is leading to a concentration of market
power in some areas.

AHIA also raised concerns with the recent takeover of AHC by Mayne and expressed fears
that this will lead to increased fees not only in horizontal but also vertical amalgamations.

The Commission’s response is that to have allowed the merger in its initial form would have
resulted in a substantial lessening of competition in Melbourne and on the Gold Coast and
therefore the Commission opposed the merger.  Subsequent to this, Mayne’s agreement to
divest hospitals in those areas allayed the Commission’s concerns for the following reasons.

! The divesture will reduce the merged entity's share of private hospital beds in
metropolitan Melbourne to approximately 30 per cent and reduces the merged entity's
market share in each of northern, outer eastern and south-eastern Melbourne.  Divestitures
in each of these regions of Melbourne mean that high concentration levels in localised
areas will be avoided.

! On the Gold Coast the undertaking will maintain current market concentration levels.
Currently AHC has 60 per cent of the private hospital market, Mayne Nickless 30 per
cent and other operators 10 per cent.  After the divestiture Mayne Nickless will have
60 per cent — the same as AHC now has — and other operators 40 per cent.
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! The proposed divestitures mean that health insurers will have an option other than Mayne
Nickless when negotiating Hospital Purchaser Provider Agreements in each of the areas.
It is important for health funds to have agreements with private hospitals in areas where
their members reside.  Members have an expectation that they will be able to utilise a
private hospital near their home and health insurers must provide such access (at no
additional cost to the member) or risk losing that member to another insurer.  If there is
only one private hospital operator in a particular area then health insurers are left with no
other options and potentially higher prices.

The Commission is of the view that the divestitures will help maintain competitive pressures
in Melbourne and on the Gold Coast, which would have otherwise disappeared as a result of
the merger.  This outcome means that Mayne Nickless will increase its size and be able to
improve its efficiency without causing a substantial lessening of competition in areas where
its overlap with AHC had been greatest.

Applications for authorisation by NSW Department of Health in relation to pathology
services
On 1 November 2000 the Commission received two applications for authorisation from the
New South Wales Department of Health (DOH) in relation to its policy regarding the
provision of pathology services which:

1. effectively requires pathology services for private patients in public hospitals to be
provided by public hospital pathologists (excluding private pathologists); and

2. makes the use of public hospital pathologists a prerequisite for private medical
practitioners to treat private patients in public hospitals.

The Commission has received submissions from interested parties and is awaiting additional
information from the applicant before a draft determination can be issued.
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5. Medical practitioners

As indicated in the Commission’s previous Senate reports, the medical gap has been a major
consumer concern and a key reason for public dissatisfaction with private health insurance.
During the reporting periods, funds have continued to develop various schemes and
arrangements to address this issue.

5.1 No/known gap arrangements
Since 1995 health funds have been permitted to pay benefit to members in excess of the
Medicare Benefit Schedule (MBS) fee for medical services received in hospital, and thus
cover the medical gap, where a negotiated agreement between the doctor and the fund
(Medical Purchaser Provider Agreement or MPPA) or doctor and hospital (Practitioner
Agreement or PA) existed and specified the price of the medical procedure.

In addition to this the Health Legislation (Gap Cover Schemes) Act 2000, which came into
effect in August 2000, has enabled funds to cover the medical gap without the need for a
negotiated agreement between funds and doctors.  Gap cover schemes must be approved by
the Minister for Health and Aged Care before the schemes become operative.  Health funds
have to demonstrate that the schemes satisfy a number of criteria to be approved by the
Minister.21

5.1.1 Funds gap arrangements
As indicated in the Commission’s previous Senate reports, AXA Australia Health Insurance
has pioneered the development of no/known gap products with its very successful Ezyclaim
process.  Ezyclaim is a transaction-by-transaction MPPA process providing practitioners with
the freedom to participate in no-gap arrangements on behalf of patients selected by the
practitioner.  Table 5.1 provides an overview of Ezyclaim usage rates by specialty in Victoria
and South Australia for the period July to December 2000.

                                                
21 See criteria contained in Commission’s second report, p. 31.
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Table 5.1. AXA Ezyclaim usage in Victoria and South Australia

Non
Ezyclaim

Ezyclaim Total
claims

%
Ezyclaim

Misc 1744 4038 5782 70
Radiology 18 143 18 108 36 251 50
Anaesthetics 21 678 68 295 89 973 76
Cardio vascular 2556 5439 7995 68
Chemotherapeutic 1842 3882 5724 68
Consultations 50 331 70 781 12 111 58
IntCare Card Pul 8962 4938 13 900 36
Obstetrics 1066 2224 3290 68
Pathology 58 449 117685 17 613 67
Psychiatric 3803 2209 6012 37
Respiratory 135 104 239 44
Sleep apnoea 283 220 503 44
Misc surgery 41 55 96 57
Surgical assistance 2719 5610 8329 67
Sur cardiothoracic 517 2471 2988 83
Sur colorectal 1760 5543 7303 76
Sur ENT 905 3424 4329 79
Sur general 2449 8183 10 632 77
Sur gynaecological 958 2830 3788 75
Sur hand 184 438 622 70
Sur neuro 300 1229 1529 80
Sur ophthalmology 1500 1718 3218 53
Sur oral maxilo 179 93 272 34
Sur orthopaedic 1605 5124 6729 76
Sur plas recons 757 1480 2237 66
Sur urological 1378 1936 3314 58
Sur vascular 939 3326 4265 78
Total 185 183 341 383 52 656 65

AXA further indicated that:
[As a summary of AXA no-gap arrangements], these figures are believed to be understated by
approximately 12% due to the fact many doctors continue to charge patients only the schedule fee.  These
doctors do not appear on our Ezyclaim usage report despite the fact the patient has no out-of-pocket cost.

MBF indicated that the Minister approved its gap cover scheme in December 2000 and it was
released in February 2001.  Increasing numbers of diagnostic service groups are signing
MPPAs that provide no gap to MBF members for in-hospital services.  Members will have no
gap if their providers use the current MBF Schedule of Medical and Diagnostic Fees, which
forms the basis for MBF’s Medical Gap Cover and MPPA arrangements, or if the providers
charge at the CMBS.  Together, 70 per cent of medical and diagnostic services are provided
at no gap to members.
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Medibank Private indicated that it has two GapCover arrangements which operate
concurrently.  The first scheme was launched in November 1999 and operates under the
Medical Purchaser Provider Agreement (MPPA) legislation.  The second scheme was
launched in September 2000 and operates under the Health Legislation (Gap Cover Schemes)
Act 2000.

Medibank Private states:

Under the new scheme, the option for doctors to bill the member directly has been welcomed and has
had a positive impact of the uptake of the scheme by medical practitioners. During the December
quarter, a record 70% of medical services covered by the fund did not incur gap fees compared to the
industry result of 65%. Figures since December 2000 have clearly shown that the “no gap” trend is
continuing, with a record 75% of all services covered by the fund not attracting out-of-pocket expenses
during January.

Medibank Private further stated that in the six months to February 2001:

•  96% of Medibank Private members treated by an anaesthetist using GapCover, had no gap to pay;

•  88% of members who had a baby delivered by an obstetrician using GapCover, had no gap to pay;

•  87% of members being treated by a cardiologist or undergoing a cardiac procedure by a cardio-
thoracic surgeon using GapCover, had no gap to pay;

•  87%of members seeing an Ophthalmologist who used GapCover for their eye procedure, had no
gap to pay;

•  87% of members treated by an orthopaedic surgeon using GapCover had no gap to pay.

Medibank Private honoured its commitment to apply the indexation formula to the Gap Cover
Schedule of Benefits, and in November increased its benefits by almost 6%. To the best of Medibank
Private’s knowledge this has been greater than other fund’s increases. This has, we believe, influenced
the growth in participation by doctors.

Figure 5.1. Spread of services under gap cover

Source: Medibank Private submission
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IOOF states:

IOOF Health Services Ltd is a member fund of the Australian Health Services Alliance (AHSA) and as
such outsources medical and hospital contracting to the Alliance.

Under the No Gap scheme operated by the Alliance (AHSA), medical practitioners may elect to opt in
or out of the scheme on an individual patient basis. Whilst not experiencing any problems associated
with this, slight confusion on the part of some members has occurred.

IOOF has been careful to inform its members that if the medical practitioner is under contract they
should inquire if they will be treated under the No Gap scheme. It is pleasing to report that to date those
patients who were not treated under the scheme have not complained about not being informed of any
out of pocket expenses.

HBF states:

All hospital table members (other than a small proportion with only Basic Hospital cover) are
automatically entitled to full cover for the cost of treatment by the majority of specialists in Western
Australia. There is no additional premium for this cover. Based on feedback from members about the
trade off between the proportion of specialists to be covered and cost, HBF decided to fully cover 70%
of specialists in each craft group. The selected specialists were notified that they would continue to be
fully covered so long as they did not increase their fees in real terms. Some doctors who were not
selected on their profile approached HBF to be fully covered by offering to reduce fees. Thus there has
been no need for negotiation with the 70% majority of specialists, the only negotiation has been with
some of the higher priced 30% group who wanted to reduce fees to gain acceptance.

At the moment, 80% of specialists in each craft group are fully covered. These fully covered specialists
provide 90% of services.

The second level of medical gap cover is a product which covers any gap associated with hospital
treatment (including medical and hospital fees) subject to a maximum benefit limit which increases
every three months. This product requires an additional premium.

HCF indicated that they have had no gap arrangements with NSW hospitals since 1998,
utilising HPPAs and MPPAs.  Under these arrangements the participating doctors accept the
negotiated benefit for all episodes of care provided to HCF members.  There are eight
hospital arrangements in place.  In late 1999 HCF launched two additional medical gap
initiatives: HCF Medicover, which provides 100 per cent gap cover on an episode by episode
basis when doctors choose to charge their privately insured patients up to the HCF Medicover
schedule of benefits; and pathology agreements, which also provide 100 per cent gap cover
for in-patient pathology services by participating pathologists — currently 14 leading
pathology laboratories throughout Australia.  HCF launched radiology and nuclear medicine
agreements in July 2000.  As at February 2001 HCF provided 80 per cent of these services at
no gap to members.

HCF proposed a no gap arrangement under the Gap Cover Scheme legislation and received
Ministerial approval in February 2001.

Geelong Medical and Hospital Benefits Association’s (GMHBA) gap product was introduced
in June 2000.

[It] provides an additional benefit to our members for the cost of treatment provided by a practitioner
who has agreed to participate in the arrangement. The additional benefit is up to a further 20% of the
government’s Medicare benefit Schedule (MBS), except for pathology and imaging services.
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Since the product was launched in June 2000, doctors in the Fund’s catchment area have generally
accepted the product and the participation rate has increased at a faster than anticipated rate.

The Australian Health Services Alliance states:

Most AHSA funds have recently lodged an application to the Minister to operate a Gap Cover Scheme in
accordance with recent legislative changes allowing gap cover schemes without the need for contracts.

The revised gap cover schemes to be offered by the AHSA funds referred to above recognise that the path
to achieving a high percentage of No Gap services for patients is to offer a “known gap” arrangement.
Funds will closely monitor this arrangement to ensure that their member needs are being met.

A number of AHSA member funds have reported that the feedback from their members with respect to no
medical gaps is extremely positive. These positive comments relate to having the account paid in full by
the fund/Medicare and removing the need for patients to claim from Medicare and the fund before paying
the Doctor. The simplified billing aspects of the scheme are important and although these provisions have
been relaxed in the recent amendments, AHSA funds will strongly encourage simplified billing under their
new scheme.

Overall, according to PHIAC, 32 funds have had Gap Cover schemes approved by the
Minister including Medibank Private, HBF and MBF.  The 32 funds together hold
approximately 80 per cent of the national market share.

AHIA have concerns with PHIAC publishing details of health funds which offer legislated
‘gapcover’ products.  AHIA states:

As this currently operates, it would appear that this is the only way of covering gaps. This is quite
misleading and any requirement that an agency should provide information about gap coverage should
be done in a way which ensures consumers are given access to information on the wide range of gap
cover products available.

As funds offer no gap arrangements to members by a variety of means, the Commission’s
view is all no gap arrangements should be listed on the PHIAC website rather than only ‘gap
cover schemes’.  This will ensure consumers have a more accurate idea of the ways in which
they may avoid out of pocket costs when seeking medical treatment.

HCF noted that:

The philosophical opposition is no longer as prevalent due to more doctors participating and reaping
benefits of medical no gap arrangements, lack of concern about interference with clinical
independence, and AMA acknowledging medical gaps are an issue which require addressing.

A number of funds provided information in their submissions on the number of practitioners
who currently provide no gap services to their members.

NRMA Health indicated that it has 3500 doctors registered for no gap scheme services and
has 106 MPPAs and 111 HPPA/PAs.

The Australian Health Service Alliance (AHSA) member funds have contracts with over
4000 medical practitioners across Australia.  Acceptance of agreements varies from State to
State with a high acceptance in South Australia and Victoria and lower participation in New
South Wales and Queensland, although this is improving.
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At the end of December 2000 there were 2210 providers operating under HCF no gap
initiatives with all specialties covered.  This rose from 1390 in June 2000.  HCF stated:

Where medical services are covered under a health fund gap cover arrangement and sent directly to the
fund for payment this does not raise any problem for consumers.

HCF provides a variety of medical gap cover options to enable doctors to charge fees above the Medicare
fee schedule. These arrangements provide financial certainty for their patients and include a condition
requiring the doctor to provide full financial information to their patients before admission (where
feasible).

Despite the significant improvement in the number of doctors participating in these types of arrangements,
complaints can still arise when members receive bills for unexpected charges for medical services from
those doctors who choose not to participate in these schemes.

GMHBA indicated that the statistical data collected for the period 12 June 2000 to 31 January
2001 regarding the use of its Medical Gap product showed that 770 doctors are participating,
covering 13 642 services.

5.1.2 Gap coverage
Since July 2000 PHIAC has collected statistics in relation to the extent of gap payments and
medical benefit statistics.  The figures collected include not only those services provided
under a No Gap scheme, but also services provided through a contractual arrangement and
those services for which the fee did not exceed the schedule fee.

Figure 5.2. Proportion of in-hospital medical services with no gap, Australia

Includes both services where a no gap arrangement was in place, and where the charge raised was at or below
the MBS rate. It does not include known gap arrangements.
Note: The proportion shown for June 2000 is a derived indicative estimate.
Source: PHIAC
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PHIAC statistics show that the proportion of in-hospital medical services for which there was
no gap has continued to increase, as shown by figure 5.3.  In the September 2000 quarter,
1 966 438 in-hospital medical services (representing 60 per cent of the total) were provided to
patients with no out of pocket costs.  This is an estimated increase of 9 percentage points from
the June quarter figure of 51 per cent. In the December 2000 quarter, 2 148 588 in-hospital
medical services (representing 65 per cent of the total) were provided to patients with no out of
pocket costs. This is an increase of 5 percentage points from the September quarter 2000 figure
of 60 per cent.  In the March 2001 quarter, the proportion of services covered was 69 per cent.22

Figure 5.3. Proportion of medical services with no medical gap

Victoria, South Australia and Western Australia all provided approximately 70 per cent of in-
hospital services with no gap.  Western Australia exhibited the largest increase of these three
States with an 18 per cent increase over the June estimate.  The largest increase in the
September quarter was in Tasmania, with a 37 percentage point increase over the June
estimate.

It is important to note, however, that this does not mean that almost 70 per cent of fund
members’ visits to hospital end up with no medical gap.  As each private episode of care
usually includes a number of medical services provided by a number of doctors, the
likelihood of all doctors charging no gap would be less than the proportion of services
covered.  In particular, if a craft group does not participate in the funds’ gap arrangements to
the same extent as other groups, most members would still incur some medical gap, albeit a
reduced one, for most of their hospital visits.

                                                
22 PHIAC, Quarterly Gap Statistics, September 2000 – March 2001.
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5.1.3 Medical gaps
While there has been a number of initiatives to reduce the gap payable by consumers, patients
can still incur large out of pocket expenses where the practitioner does not participate in the
funds’ no gap arrangements and charges a substantial amount above the schedule fee.

HCF’s medical charge survey showed that the average charge for medical services per
admission increased by nearly 4 per cent to $954 between 1998–99 and 1999–00.  The
average charge by doctors above the schedule fee increased by 13.4 per cent from $209 to
$237 per hospital admission.  The average out of pocket expense per admission fell 2.5 per
cent, consistent with HCF medical gap cover initiatives.  HCF insured patients were charged
$19.6m above the schedule fee this year.  Orthopaedics, obstetrics and general surgery
accounted for $7.9m of total out of pocket expense, an increase of 7 per cent over last year.
Many doctors charge only slightly more than the schedule fee, while a small number charge
well in excess of it.  Only 3 per cent of medical services are charged at the AMA rate or
above.  Some individual doctors have different charging patterns for similar services they
provide in both private and public hospitals.  The size of the medical gap can vary
considerably between hospitals because of different charging practices of doctors within
specialties and other factors.

PHIAC’s new statistical series reports on the size of the gap where a gap was paid, as shown
in figure 5.4.  The statistics suggest the average gap has increased in the March 2001 quarter.

It is important to note that these statistics only indicate the average gap paid and this is likely
to mask a great disparity in the gaps experienced by fund members.  The Commission is of
the view that it would be more informative for PHIAC to also disclose the range of gaps
actually experienced by members.

Figure 5.4. Average payment by patients where a gap was paid

Source: PHIAC Quarterly Gap Statistics March 2001
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Some specialists have informed the Commission that the reason patients incur out of pocket
costs is because the Medicare rebates do not keep up to date with practice costs.  While the
Commission acknowledges that practitioners are entitled to set their own fees and are not
bound to charge the schedule fee for services, the Commission has some concerns about the
extent to which patients are informed about any out of pocket expenses by a practitioner,
especially where the amount charged is substantially above the schedule fee.  This issue is
discussed in more detail in section 5.2.

5.1.4 Issues
Provision of information on participating doctors
One of AHSA’s member funds advised that they continue to receive requests from their
members for a list of participating providers to allow the member to make an informed
decision regarding their choice of doctor.  AHSA anticipates that more members will seek
this information as participation levels increase and member awareness levels improve.

A recent MBF survey revealed that 88 per cent of people with private hospital cover believe
their health fund should provide information to members so that they can contact doctors
offering medical gap cover.23

On 19 June 2001 the Australian Health Insurance Association (AHIA) announced that
Australia’s health funds are to provide their members with details of specialists who can be
expected to treat them as private patients in hospital on the basis of either no gap or a gap
known in advance.  The funds involved include ACA Health Benefits Fund, Australia Health
Management Group, AXA Australia health Insurance, CBHS Friendly Society, HCF, IOR
Australia, Medibank Private, MBF, NRMA Health Insurance, St Luke’s Health Insurance.24

These initiatives will allow health funds’ members to obtain guidance on ‘no/known gap’
specialists either via their fund’s website or by contacting their fund, or both.

For example, Medibank Private has made available on its website the list of doctors who have
been charging under the fund’s GapCover arrangements.  In addition, Medibank Private
members can also obtain lists from the fund’s retail centres or call the fund hotline requesting
information about particular specialists.25

Similarly, HCF has given its members access to a new database on the HCF member website
listing the specialists participating in the fund’s no gap arrangements who wish to be known.
HCF indicated that its members could also call HCF’s member line and ask about doctors
participating in HCF no medical gap schemes.26

                                                
23 See MBF, Privately insured want to be guided to ‘no gap’ doctors, 4 March 2001.  The MBF Healthwatch

poll was conducted by Roy Morgan Research involving interviews with more than 600 health fund members
with hospital cover.

24 See AHIA, Health Funds Empower Consumers, 19 June 2001.
25 See Medibank Private, Easy access to no gap doctors, 19 June 2001.
26 See HCF, No medical gap doctors listed on HCF website, 19 June 2001.



45

The Commission has welcomed those initiatives that will provide valuable information to
fund members about the specialists participating in the fund's no/known gap arrangements
and the extent of the members' exposure to out of pocket expenses.

HCF indicated that providers who participate in its no gap arrangements are asked whether
they wish to be known to members.  HCF noted that the initial trepidation of doctors to
participate in such a scheme is disappearing, although some specialties, e.g. anaesthetists, do
not like their peers knowing they are participating.  HCF states historically there were two
main reasons medical practitioners decided not to participate in medical gap arrangements:
philosophical and price.

The AMA has expressed concerns that health funds are encouraging people to choose
medical procedures based on price, not quality of care or which doctor is best for their
particular condition or procedure.27

The Commission does not believe this is the case.  Consumers have the right to information
which details which specialists participate in no/known gap arrangements to provide
consumers with information to make an informed choice as to which specialist best suits their
needs.

Medibank indicated that:

Staff advise members that this is not a recommendation process, but factual member information about
possible claiming arrangements they might make with their chosen practitioner based on advice from
Medibank Private that a doctor may have previously used the scheme.

While the website list is there to inform members, it does not attempt to rate or recommend doctors.

Of course, quality of care and the best doctor for their needs are essential elements for
patients who need the services of a specialist.  However, price is also an important aspect for
some patients.  As indicated in earlier Senate reports, the debate about dissatisfaction with
unexpected medical gaps and the need for no gap private health insurance products has
highlighted the importance members of the public place on price information in the medical
sector and the actual amount they pay for medical services.

Given the choice between a number of equally experienced good specialists, some patients
would rather choose one who will not charge them a gap.  Having access to a list of
specialists who will not charge them a gap enables patients to make that choice.

In addition, the Commission believes it is essential that funds provide adequate information
to their members about their health insurance products.  For members to know exactly what
their medical gap cover entitles them to, be it stand-alone or as part of their hospital cover,
members would need to be provided the list of participating specialists.  Without such a list,
members would not have adequate information to ascertain the coverage of their gap cover.

AMA’s involvement
The AMA has supported the introduction of the Gap Cover Scheme legislation.  It has
indicated to the Commission that:

                                                
27 See AMA, Health fund ‘gap’ brochures confusing and meaningless, 12 July 2001.
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[the AMA] has approached health funds with a view of having funds submit Gap Cover Schemes
which doctors could participate in.  Naturally enough, these discussions do not cover questions like
medical fees which are between individual practitioners and their patients.

Referring to the No Gap Schemes that had been approved by the Minister as at January 2001,
the AMA expressed the view that none of these schemes fully meet the AMA criteria but
believes products will eventually evolve that will be supported.28

Although the AMA or any other representative organisation is perfectly entitled to put its
views to health funds about the criteria it believes a gap cover scheme should meet, there
would be serious trade practices issues if the AMA were to negotiate and reach an agreement
with funds on the benefit level to be paid to practitioners and other non-price criteria that may
be anti-competitive.  The Commission is aware that the AMA has talked to most funds about
gap cover schemes. If the Commission were to receive evidence of actual negotiations it
would promptly investigate the matter.

The Commission is aware that some health funds have proposed to set the benefits under
their gap cover schemes by reference to the AMA schedule of fees.  This raises a number of
issues under the Trade Practices Act.

The first issue is how the fund arrives at that decision to use the AMA schedule of fees.  If
there has been any negotiation between the fund and the AMA to arrive at that decision then
the AMA and the fund would be at serious risk of breaching s. 45A of the Act.  In that regard
it is irrelevant whether the fund refers to the AMA schedule of fees or a percentage above the
MBS fees, as it is the agreement to arrive at the fee level that would constitute a breach.  On
the other hand, if the fund arrives at the decision to use the AMA schedule of fees
independently, then the AMA and the fund would not be in breach of the Act.  The fund
could also have had some consultations with the AMA, or any other craft group, as long as
the fund makes an independent decision.  The Commission has no evidence of an agreement
between a fund and the AMA regarding the use of the AMA fee schedule.

The second issue is that the use or reference to the AMA schedule of fees puts an emphasis
on the fee schedule.  The Commission has had concerns about the AMA fee schedule for
some time.  The Commission has consistently taken a strong stance against recommended fee
schedules issued by professional or trade associations, as one of the inevitable purposes of
issuing such fee schedules is that the association expects many of its members, if not all, to
follow the recommendations.29

If the Commission received evidence that the AMA fee schedule was having the effect or
likely effect of substantially lessening competition, or was published for the purpose of
substantially lessening competition, the Commission would investigate.  The AMA itself has
also recognised that problems could occur if there was a greater adherence to the AMA fee
schedule.30

                                                
28 The criteria for the AMA preferred schemes were outlined in the Commission’s second Senate report on

p. 32.
29 The Commission’s detailed position on this issue is outlined in its first Senate report on pp.167 and 168.
30 AMA Federal Secretariat , Bridging the gap without contracts, April 1999.
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If a number of funds were to pay benefits equivalent to the AMA fees, then it is likely that the
AMA fees would be more widely charged by doctors, which in turn would raise issues about
the AMA fee schedule itself constituting a breach of the Act.  If this were to occur the
Commission would thoroughly investigate this matter.

Anti-competitive conduct
The Commission strongly believes that the introduction by health funds of no-gap
arrangements is of great benefit to funds’ members.  For this to be achieved it is essential that
all practitioners who wish to participate are able to do so without fear of retaliation or being
isolated by their competitors who do not wish to participate.

Of course, any practitioner is perfectly entitled to decide individually not to participate in
funds’ no gap schemes, for whatever reason.  However, practitioners have to be well aware
that any collective agreement with competing practitioners not to participate would constitute
a primary boycott in breach of the Act.  In addition, any pressure put on competing
practitioners not to participate, or to stop participating, in a fund’s no gap scheme would be
likely to constitute a boycott in breach of the Act.

The Commission is currently investigating such allegations. The Commission views this
conduct as very serious and should it obtain enough evidence, it would vigorously pursue the
matter.

5.2 Informed financial consent
The extent of consumer information in relation to medical practitioners and their services has
been identified as a major issue in the Commission’s previous Senate reports.

Informed financial consent is not always occurring and patients are not being informed by
their practitioners about the extent of the costs involved with their procedure.  Funds have
continued to receive complaints from members about the lack of informed financial consent.
For example, AHSA stated:

We have identified a number of instances of consumer concern with respect to a lack of informed
financial consent. In seeking fund feedback on this issue, we have only been made aware of one case
where an Obstetrician charged a patient moiety without first providing informed financial consent. The
Obstetrician is threatening debt recovery action in this particular case.

AHSA also noted:

Overall, from our perspective, it is pleasing to observe the reduction in complaints regarding informed
financial disclosure and we hope that this is an accurate reflection of practice behaviour in this important area.

Westfund’s experience is that:

Our known/no gap cover is based on our Members providing an Informed Consent Form to the Specialist
prior to the operation. Our benefit is then advised within 24 hours to the Member on the informed consent
form. In the cases where there is no time for informed consent a standard benefit is paid.

We have found generally a lack of support from the doctors’ in providing details of their fees to our
customers. There seems a reluctance by doctors to disclose their fees.
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HCF conducted a Patient Satisfaction Survey in 2000 covering 22 hospitals.  Members were
asked about their experiences relating to informed financial consent.  The survey revealed
that 50 per cent of patients in private hospitals and 29 per cent of patients in public hospitals
were given information about doctors/surgeons’ fees.  For instances where members were
given information on doctors/surgeons’ fees, the survey found the information was given:

% of members in hospitalsWhere the information
was given Private Public
In doctors’ rooms 66 47
On a pre-admission visit
to hospital

19 18

On admission 6 11
In a hospital bed 3 12
On discharge 2 7
Other 4 5

A number of submissions raised concerns about informed financial consent when a patient
requires the services of an anaesthetist.  This is especially important because patients often do
not meet the anaesthetist before receiving treatment and may not be informed about the extent
of the extent of the gap involved.  The Commission would like to see the simplification of
processes enabling the patient to make an informed financial decision about all the charges
by all the doctors involved in an episode of care.

The Health Legislation (Gap Cover Schemes) Act 2000 requires medical practitioners
providing services under a gap cover scheme to inform the patient in writing of any amount
the patient may have to pay for the treatment.  The patient must acknowledge receipt of this
pricing information in writing.

The Department of Health and Aged Care indicated it held consultations with consumer
groups, funds and medical practitioners and from this a standard form was developed to
provide information on medical charges. This form received the official endorsement of the
AMA in October 2000 and was distributed via the AMA website, health publications and sent
to all health funds.

As stated in its previous reports, the Commission believes that all doctors should provide
financial information to patients and obtain informed financial consent, whether or not the
service is provided under a gap cover scheme.  The Commission also believes that the leading
practitioner should seek consent for all practitioners involved in the member’s treatment.

The issue of informed financial consent is to be examined more closely following the release
in June 2001 of a discussion paper on informed financial consent, prepared jointly by the
Department of Health and Treasury.

The discussion paper, which will form the basis for wide consultation, canvasses a range of
possible options to improve informed financial consent:

! professional self-regulation — continuation of AMA informed financial consent policy;
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! financial disclosure during general practitioner consultation;

! public education and information campaign;

! health funds to make public medical fees of particular specialists from payments records;

! controlling doctors’ fees through the Medicare legislation;

! Medicare Benefit Schedule used in the absence of informed financial consent; and

! mandate code for informed financial consent under the Trade Practices Act.

A wide consultation process will take place before the Departments of Health and Aged Care
and Treasury report back to the government in early 2002.

The Commission has also received complaints that patients are not always being informed by
practitioners of any likely out of pocket costs.  This is especially important where the patient
has had little or no contact with a practitioner before treatment is provided.

The Commission stated publicly in June 2001 that silence in relation to fee disclosure may
constitute misleading or deceptive conduct where there is a duty to disclose this information.
The Commission considers that all patients should be informed of all costs involved before
treatment, if circumstances permit.  The Commission is currently investigating a number of
complaints where the extent of the gap has not been disclosed to patients before treatment.

As indicated in its previous reports, the Commission strongly believes that meaningful
informed financial consent requires patients to know about the likely costs before making an
appointment to visit a particular specialist.  Only this would allow patients to really make an
informed decision about the cost of undertaking a treatment or procedure with a particular
specialist.

AHIA is of the view that:
Although health funds believed "no gap" arrangements were the most desirable outcome for
consumers, at the very least the consumer should be advised in advance of any possible out-of-pocket
expenses before they consented to treatment. Unfortunately, some doctors do not appear to be willing
to provide full and adequate financial disclosure before a procedure. Nor are contributors well placed to
negotiate on fees once they are in a specialist’s rooms and face the need for an operation.31

The Commission is aware that the AMA has developed and circulated an information poster
for doctors’ surgeries.  The poster reads in part:

…Your GP is the best person to advise you of your specialist health care needs.

Patients should be referred to specialists on the basis of that specialist being the best doctor for that
patient’s individual condition.

Patients should be referred on the basis of expertise and quality, not just cost.32

                                                
31 AMA, AMA fills the information Gap on Gap Cover — poster delivered to 27,000 doctors, 7 August 2001.
32 Australian Medicine, Gaps – did you know?, Volume 13, Number 13, 16 July 2001, p. 4.
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The Commission has never suggested that cost is or should be the only consideration when
deciding on a particular specialist and treatment.  However, cost is something many people
would want to know about before they walk into the specialist room and it is time for them to
give consent.  If, as the AMA contends, the GP is or should be the only source of referral,
then the Commission considers it appropriate that the GP also provide information on the cost
of seeking specialist treatment, in addition to other considerations when making referrals.
The Commission would be concerned if GPs were not able to obtain information from
specialists about likely costs of procedures.

The Western Australia’s General Practitioners Magazine reported that a GP had attempted to
obtain details of fees charged by specialists to inform his patients before referring them.  The
GP regarded this as being ‘best practice — obtaining informed consent from his patients
before referring them’.  Notwithstanding the fact that the GP wrote to 20 or more specialists,
only one offered detail of fees and three others indicated they would provide this information
at the time of referral.33

This example raises serious concerns to the Commission.  Medical services would be one of
few services where consumers are only apprised of the likely cost after they have purchased
the services.  To facilitate informed financial consent would require greater fee disclosure by
medical specialists.  The Commission believes all medical specialists should have
information about their fees readily available to patients and prospective patients, and others
such as referring GPs or specialists.  The Commission is aware that some specialists already
do so.

The Commission considers that health funds could make available to GPs any information
available to their members on participating practitioners in their no gap arrangements or other
practitioners’ price information, to enable GPs to inform their patients before referring them
to particular specialists.

Another concern for the Commission is doctors not declaring their ‘interests’ in other medical
practices that they refer patients to, or inducements they receive from medical suppliers
whose product they recommend and use.

The Commission notes that the medical practitioners providing services under a Gap Cover
Scheme must disclose any financial interest they may have in products or services they
recommend or provide.

The Commission’s view is that medical practitioners should disclose their commercial or
financial interest to patients regardless of whether the service is provided under a gap cover
scheme or not.  This is important from a proper and fully informed consent point of view.

The Commission’s view is that a lack of disclosure of financial interest in a product or
service a medical practitioner recommends may also constitute in certain circumstances a
breach of the prohibition against misleading or deceptive conduct.

                                                
33 Western Australia’s General Practitioners Magazine, January 2000, p. 16.
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5.3 Competition in the medical services sector

5.3.1 Access to hospitals
As indicated in the Commission’s first report, denial of access to hospital by groups of
competing doctors raises very serious concerns under the Act.34  This issue had been the
source of complaints to the Commission in the past and continues to be so.

The Commission is currently investigating a series of allegations that groups of competing
specialists at certain private hospitals and their representative organisation have put pressure
on hospital administrators by threatening to boycott the hospital to prevent other specialists
from being credentialled at those hospitals.  Should the Commission find evidence of the
conduct it would pursue the matter vigorously.

The Commission will continue to investigate as a matter of priority any complaints raising
this issue.

5.3.2 Application for authorisation
By allowing the Commission to authorise certain conduct that would otherwise breach the
Trade Practices Act, the Act recognises that competition may not always deliver greater
consumer welfare, and that certain restrictions on competition may have net benefits to the
public.

For some time the Commission had been investigating allegations that some of the Royal
Australasian College of Surgeons’ (RACS) processes restrict entry to advanced medical and
surgical training in breach of the Trade Practices Act.

The Commission’s investigation concentrated on RACS’ role in determining how many
trainees received advanced training in orthopaedic surgery and how it assessed overseas-
trained specialists referred to RACS by the Australian Medical Council.  The Commission
formed the view that RACS’ procedures and conduct may constitute a breach of some of the
competition provisions of the Act and put this view to RACS.  Following this, on
24 November 2000, RACS applied for authorisation of its processes in:

! selecting, training and examining surgical trainees in each of the nine specialities in
which it conducts training;35

! accrediting hospital posts as being suitable for training surgeons ; and

! assessing the qualifications of overseas-trained practitioners.

However, RACS did not lodge a supporting submission until 30 March 2001, at which time
the authorisation process proper was able to commence.
                                                
34 This issue is discussed in more detail in the Commission’s first Senate report on pp. 154 and 155.
35 The nine RACS specialties are: general surgery; cardio-thoracic surgery; neurosurgery; orthopaedic surgery;

otolaryngology-head and neck surgery; paediatric surgery; plastic and reconstructive surgery; urology; and
vascular surgery.
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On 2 May 2001 the Commission granted interim authorisation to RACS until it issues a draft
determination or 31 December 2001, whichever is the earlier, at which time the need for
interim authorisation will be reviewed.

The Commission is currently awaiting final submissions from interested parties and is in the
process of preparing a draft determination, which it expects to finalise in the coming months.

5.3.3 Concentration in the medical services sector
In recent times there has been a trend towards increased concentration in the medical services
sector, including:

! mergers among radiology and pathology providers,

! increased corporatisation of the GP sectors where a number of independent GP practices
are being bought out by larger corporate players, and

! emergence of vertically integrated organisations including radiology, pathology,
specialists and general practitioners under one structure.

The merger provisions of the Act prohibit mergers that would have the effect of substantially
lessening competition in a substantial market.  The recent Trade Practices Amendment Act
(No 1) 2001 has changed the definition of a market for the purpose of the merger provisions
of the Act to include a substantial market in a region of Australia.  This amendment confirms
the current practice of the Commission and the courts in considering the competitive impact
of proposed mergers or acquisitions on substantial regional markets.  In its role of enforcing
the merger provision of the Act, the Commission has examined the following mergers in the
medical services sector.

The Commission examined a submission from Medical Imaging Australia (MIA) concerning
the proposed takeover of Hobart Radiology.  Hobart Radiology was a small practice and
losing significant amounts of money.  It operated within the Hobart metropolitan area and
represented a very small proportion of the overall market.  It was not a major competitive
force.  The Commission concluded that its acquisition by MIA would not result in a
substantial lessening of competition and did not oppose it.

The Commission examined a submission from Northern Imaging Group (NIG) concerning
the proposed acquisition of MIA’s Launceston practice.  MIA’s practice averaged 23 patients
per day.  While it was a relatively recent entrant to the market, its practice had never
succeeded and would have closed if not sold.  Given the very small size of the practice and its
negligible competitive effect the Commission decided that its acquisition by NIG would not
result in a substantial lessening of competition.

In February 2001 MIA sought clearance for its proposed acquisition of Benson Radiology in
Adelaide.  MIA was already present in Adelaide and the combined group would have
accounted for in excess of 50 per cent of the medical imaging market.  The high
concentration level combined with high barriers to entry in the medical imaging market and
lack of another strong competitive force raised competition concerns.  After extensive
inquiries the Commission opposed the acquisition because it would be likely to substantially
lessen competition in the Adelaide market.
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6. Allied health practitioners

6.1 Registration of practitioners
Providers of ancillary services need to be registered with the health funds for the payment of
benefit to their patients.  Many funds require practitioners to be in private practice and meet
other pre-determined criteria, which differs according to the external governance of provider
standards.

It is common practice for health funds to assess practitioners on an individual basis.
However, some funds assess practitioners on eligibility for rebates by requiring that a
practitioner seeking provider status belongs to a particular organisation.

The Commission has been informed that the requirement for practitioners to belong to
recognised associations ensures quality assurance.  The Commission is certainly very
supportive of such quality and proficiency criteria.  However, as outlined in the
Commission’s previous reports, its view is that this may give rise to third line forcing
concerns.  Some funds provide for an assessment of practitioners who are not members of a
particular recognised and reputable organisation but who would be eligible for membership to
receive provider status on request.

The Commission is pleased that when it has received complaints and these issues have been
brought to the attention of funds, many funds have reviewed applications from non-
recognised associations or accepted an assessment of individual practitioners.  Some smaller
funds have commented that to provide for the independent assessment of any provider not
belonging to a particular organisation would have a severe impact on their ability to provide
benefits for some services.  However, in some cases it may well be that where funds do not
recognise particular organisations, or provide for an independent assessment, members may
not be able to access the benefits outlined in their policy.

The Commission is aware that some associations of providers in modalities such as
naturopathy, herbal medicine and acupuncture are looking at setting up registration systems.
The Commission understands that the systems to be developed will be used to determine the
eligibility of individual practitioners for exemption from the GST.  It has also been put to the
Commission that such registration systems could also be used by health funds to determine
the eligibility of practitioners for patient rebates from the funds.

The Commission appreciates the need to set up specific registration systems for naturopathy,
herbal medicine and acupuncture to ensure practitioners meet a minimum level of
competency.  However, the Commission has also observed in its work in professional
markets that regulation of qualifications and competence for entry to professional practice not
only sets a minimum level of competence but can also be used to limit the numbers entering
the profession, which has an adverse effect on competition.  The Commission acknowledges
the importance of quality and safety standards from a community perspective.

A registration or accreditation system set up by an individual professional association would
give competing professionals control over who and how many enter the profession, in
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particular if that system has a monopoly over the registration function.  Even though non-
registration by that organisation may not preclude a practitioner from practising, non-access
to a GST-exempt status or health fund benefits for patients would certainly restrict the ability
of the practitioner to compete.

Any restriction on entry imposed by a professional association would fall for consideration
under s. 45 of the Act, which prohibits agreements that substantially lessen competition.  The
Commission could receive complaints from practitioners whose application for registration
had been rejected.

However, registration systems can be set up in a way that will minimise their impact on
competition.  The primary objective of any system would be to provide for a justifiable
minimum level of competence that is acceptable by the whole community, has been
objectively and openly derived and is regularly reviewed for currency.

Consistent with this view the Commission would see the following as being important
attributes of an acceptable registration system:

! all parties who have a genuine interest in the process or its outcome, such as practitioners
but also consumers, relevant government agencies, health funds and training institutions,
should be given an opportunity to comment at the formulation and review stages;

! the system should be based on clear, objective criteria, and avoid relying on subjective
interpretations;

! the system should take into account, as appropriate, both formal qualifications and work
experience;

! the system should accommodate existing practitioners, new graduates of relevant training
institutions and overseas qualifications and experience;

! the process should be transparent and reasons for decisions should be given to applicants;
and

! there should be an independent and transparent appeal mechanism for individual
practitioners who are denied registration or who it is proposed should lose registration.

As outlined in earlier Senate reports the Commission can authorise certain anti-competitive
conduct providing the public benefit arising from the conduct outweighs any detriment of the
conduct.

6.2 Practitioners’ fees
As indicated in its first report the Commission has taken a strong stance against
recommended fee schedules.  The Commission’s view is that these agreements are likely to
breach ss. 45 and/or 45A of the Act.



55

The Commission considers that one of the inevitable purposes of the issuing of recommended
fee schedules by an association is that the association expects many of its members, if not all,
to follow the recommendation.

The Commission also considers that recommended fee schedules are likely to result in a
substantial lessening of competition, notwithstanding that the fee agreement consists of
‘recommended’ or guideline fees only, that there is no obligation or undertaking to comply
with the recommendations made, or that there is no attempt to police or follow up on the
recommendations made.

The Commission has become aware that a number of allied health providers’ organisations
have recommended fee schedules in place.  The Commission has taken action in respect of
these matters with professional associations withdrawing their fee schedules.  The
Commission received a complaint that the Queensland branch of the Chiropractors’
Association of Australia had a recommended fee schedule in place. When the Commission
raised its concerns with the association, it promptly removed the schedule.  The Commission
is currently investigating other professional associations in relation to this issue.

The Commission appreciates that association members may need assistance on how to set
their own fees. The Commission would recommend representative organisations to assist
their members by publishing formulas that allow individual members to determine and set
their own fee levels with regard to their own costs and expected level of profit.  An example
of where the Commission worked with an organisation to achieve such a process/structure
was the Australian Dental Association (NSW), which developed a model to help members
with fee setting issues.  Members were supplied with a formula to calculate a fee for their
services, after taking all the costs that a particular dentist wants to take into account, as well
as their expected returns into consideration.

6.3 Consumer information
As indicated in previous reports it is essential that patients be provided with adequate
information on quality and price of treatments provided by allied health providers to make
truly informed decisions.

It appears that lack of informed financial consent remains an issue in the allied health
services sector.  For example, HCF brought to the Commission’s attention the NSW
Australian Dental Association Patient Liaison Officers’ report which provides information on
the nature of problems and inquiries being handled by its phone service.  The pattern of calls
received in 1999–2000 is shown in table 6.1 overleaf.

The report commented that:

We still deplore the lack of communication between the dentist and patient, not only with resect to fees,
but the failure to inform patients of the alternatives before commencing treatment. 36

                                                
36 Australian Dental Association (NSW Branch), 1999–2000 Annual Report, reproduced from HCF

submission.
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As with medical practitioners the Commission believes that allied practitioners should
provide better information to patients about their fees and charges.

The Commission strongly believes that meaningful informed financial consent requires
patients to know about the likely costs before making an appointment with a particular
provider.

Table 6.1

Category No of calls
received

Fee inquiry following the receipt of an account usually with a
complaint

170

Fee inquiry without complaint before or after treatment 204

Fee inquiry with a complaint when a health fund comment
about the fee has been made

20

Fee inquiry without a complaint when a health fund comment
about the fee has been made

11

Treatment complaint including possible defence case 478

Treatment inquiry 740

General inquiry 1345

Health fund matters 88

Health care card holders 132

Total 3188

1999–2000 annual report, Australian Dental Association (NSW Branch), reproduced from HCF
submission

Some health funds have established preferred networks in certain allied health modalities.
The Commission believes that fund members need to have easy access to the list of providers
participating in these arrangements.  In addition, funds have the ability to provide information
to their members on the charging patterns of other allied health providers.  The Commission
will continue to explore with interested parties how this can be achieved for the benefit of
consumers.
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Attachment A.  Consultation process

ACA Health Benefits Fund
AMA Health Fund Ltd
Association for the Advancement of Private Health
Association of Massage Therapists Australia Inc
Australian Association of Occupational Therapists
Australian Association of Pathology Practices Inc
Australian Association of Surgeons
Australian Consumers’ Association
Australian Dental Association
Australian Doctors’ Fund
Australian Health Insurance Association Ltd
Australian Health Management Group
Australian Health Service Alliance Ltd
Australian Institute of Radiography
Australian Medical Association (ACT)
Australian Medical Association (NSW) Ltd
Australian Medical Association (QLD Branch)
Australian Medical Association (SA Branch)
Australian Medical Association (Tasmanian Branch)
Australian Medical Association (Victoria)
Australian Medical Association (WA Branch)
Australian Medical Association Ltd
Australian Medical Association Ltd (NT Branch)
Australian Orthopaedic Association
Australian Osteopathic Association
Australian Physiotherapy Association
Australian Podiatry Council
Australian Private Hospitals Association Ltd
Australian Psychological Society Ltd
Australian Society of Anaesthetists Inc
Australian Society of Oto-Laryngology Head and Neck Surgery Ltd
Australian Society of Plastic Surgeons Inc
Australian Unity Health Ltd
AXA Australia Health Insurance
Cardiac Society of Australia and New Zealand
Catholic Health Australia
CBHS Friendly Society
CDH Benefits Fund
Chiropractors’ Association of Australia (National) Ltd
Consumers’ Federation of Australia
Consumers’ Health Forum
Council of Procedural Specialists
Credicare Health Fund
Defence Health
Dental Therapists Association of Australia
Department of Health and Aged Care
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Department of Treasury
Dieticians Association of Australia
Doctors Reform Society
Federation of Natural and Traditional Therapists Ltd
Geelong Medical and Hospital Benefits Association Ltd
Goldfields Medical Fund (Inc)
Grand United Health Fund
Health and Community Services Complaints Commission
Health Care Complaints Commission
Health Care Insurance Ltd
Health Care of Australia
Health Complaints Commissioner
Health Complaints Unit
Health Insurance Fund of WA
Health Rights Commission
Health Services Commissioner
Healthcover
Healthguard Health Benefits Fund Ltd
Health-Partners
Hospital Benefit Fund of WA (Inc)
Hospital Contribution Fund of Australia Ltd
Independent Order of Odd Fellows of Victoria
IOR Australia
Jessie McPherson Private Hospital
Latrobe Health Services Inc
Lysaght Hospital and Medical Club
Manchester Unity Friendly Society in NSW
Medibank Private
Medical Benefits Fund of Australia Ltd
Medical Industry Association of Australia
Mildura District Hospital Fund
National Association of Specialist Obstetricians and Gynaecologists
National Competition Council
Naval Health Benefits Society
NIB Health Funds Ltd
NRMA Health Fund Pty Ltd
NSW Health Funds Association
NSW Teachers’ Federation Health Society
Office of Health Review
Optometrists Association Australia
Pharmaceutical Society of Australia
Pharmacy Guild of Australia
Phoenix Welfare Association Ltd
Private Health Insurance Administrative Council
Private Health Insurance Ombudsman
Private Hospitals Association of WA Inc
Private Hospitals Association of NSW
Private Hospitals Association of Queensland
Private Hospitals Association of Victoria
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QLD Teachers’ Union Health Society
Queensland Country Health Ltd
QUT
Railway and Transport Employees’ Friendly Society Health Fund
Ramsay Health Care Ltd
Reserve Bank Health Fund Friendly Society
Royal Australian College of General Practitioners
SA Police Employees’ Health Fund Inc
SA State Ombudsman
SGIO Health Pty Ltd
Speech Pathology Association of Australia
St Luke’s Medical and Hospital Benefits Association
Transition Benefits Fund Pty Ltd
Transport Friendly Society
United Ancient Order of Druids
Urological Society of Australasia
Western District Health Fund Ltd
Yallourn Medical and Hospital Society
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Attachment B.  List of submissions

Health fund sector
Australian Health Insurance Association Ltd (AHIA)
Australian Health Service Alliance Ltd
Australian Unity Health Ltd (AUHL)
AXA Australia Health Insurance
Geelong Medical and Hospital Benefits Association Ltd (GMHBA)
Hospital Benefit Fund of WA (Inc) (HBF)
Hospital Contribution Fund of Australia Ltd (HCF)
Independent Order of Odd Fellows of Victoria (IOOF)
Medibank Private
Medical Benefits Fund of Australia Ltd (MBF)
NRMA Health Pty Ltd
Western District Health Fund Ltd (Westfund)

Medical and allied health practitioners sector
Australian Institute of Radiography
Australian Medical Association Ltd (AMA)
Australian Society of Oto-Laryngology Head and Neck Surgery Ltd
Federation of Natural and Traditional Therapists Ltd

Hospital sector
Mayne Nickless Ltd

Consumer organisations
Consumers’ Health Forum
Health Services Commissioner
Office of Health Review
Private Health Insurance Administration Council (PHIAC)
Private Health Insurance Ombudsman

State and Commonwealth departments and agencies
Department of Health and Aged Care
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Attachment C.  Complaints to the ACCC

The Commission relies mainly on complaints to find out about possible breaches of the Trade
Practices Act.  Complaints received about the health sector during the reporting period 1 July
2000 to 31 December 2001 are shown in table 1.

Table 1. ACCC complaints — 1 July to 31 December 2000

Part IV Part IVA Part V GST* Other Total
Health insurance services 18 0 101 16 42 177
Hospital services 8 2 4 60 10 84
General practice medical
services

11 1 2 49 7 70

Specialist medical services 12 0 10 19 12 53
Dental services 2 0 3 7 7 19
Pathology services 2 0 1 3 1 7
Optometry and optical
dispensing

6 0 9 28 7 50

Ambulance services 1 0 0 4 0 5
Physiotherapy and
chiropractic services

2 0 1 15 1 19

Other health services 13 0 46 127 21 207
Total 75 3 177 328 108 691

* GST complaints and inquiries

Table 2. ACCC complaints — 1 January to 30 June 2001

Part IV Part IVA Part V GST* Other Total
Health insurance services 20 2 77 1 23 123
Hospital services 10 0 3 8 6 27
General practice medical
services

18 0 5 4 7 34

Specialist medical services 15 0 19 0 13 47
Dental services 2 0 6 0 1 9
Pathology services 2 0 1 0 0 3
Optometry and optical
dispensing

11 1 12 0 1 25

Ambulance services 2 0 0 0 0 2
Physiotherapy and
chiropractic services

7 0 2 0 1 10

Other health services 25 1 20 11 15 72
Total 112 4 145 24 67 352

* GST complaints and inquiries
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The main areas of complaints received over both reporting periods were as follows.

! Misleading and deceptive conduct in relation to advertising and other promotional
activities by health funds and providers of medical and other heath services.

! Allegations of agreements lessening competition, price fixing, exclusive dealings and/or
misuse of market power by funds, groups of medical specialists or other providers of
health services.

! Complaints and queries about agreements lessening competition and price fixing by
groups of GPs or medical centres, including allegations of agreements between GPs not to
bulk bill.

! Complaints against hospitals and/or groups of medical practitioners for refusing
credentialling at particular hospitals.

! Queries and complaints against health funds and providers of medical and other health
services relating to which health services were subject to GST, and associated increases in
costs after the imposition of the New Tax System.

! In the last year the Commission has investigated a number of allegations of misleading or
deceptive advertising in relation to the provision of health services.

Chronic fatigue syndrome treatment claims
In April 2001 the Federal Court in Perth made declarations that Paul and Linda Storer, who
operated the Perth Chronic Fatigue Advisory Centre, engaged in false and deceptive conduct
and made misrepresentations in relation to chronic fatigue syndrome treatment which
breached the Trade Practices Act.

The declarations of the court were in relation to the promotion of probiotics and supplements
as a cure for chronic fatigue syndrome in isolation when this was not, in fact true, and that
Mr Storer held a PhD in Microbiology when this was also untrue.

Oral contraceptives sold over the Internet
The Commission initiated court proceedings in the Federal Court against Mr David ‘Zero
Population Growth’ Hughes, trading as Crowded Planet, in relation to the misleading and
deceptive provisions of the Trade Practices Act for providing the oral contraceptive pill over
the Internet without prescription, and representing on the website that the Commission
approved of the operations of the site.  Mr Hughes was ordered to publish correctives on the
website and was subsequently gaoled for contempt for failing to adhere to the court order.
The case in relation to misleading and deceptive conduct is ongoing.

Purple harmony plates
The Commission initiated court action in December 2000 in relation to Purple Harmony
Plates Pty Ltd, which was promoting products which they were allegedly claiming would
protect against electromagnetic radiation, increase health, reduce pain, stress and fatigue and
promote healing.  The products also allegedly kept food fresh for longer, produced more
complete burning of automotive fuel leading to more power and greater economy, reduced
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fridge odours and running costs, reduced the amount of pool chemicals needed and
rejuvenated sick plants.  The Federal Court made declarations that Purple Plates engaged in
misleading and deceptive conduct and ordered corrective statements and refunds to misled
customers.

Permanent make-up
The Commission obtained consent orders in January 2001 against the Australian Institute of
Permanent Make-up.  This business offered micro-pigmentation services (tattooing) for
cosmetic purposes.  The use of the word ‘permanent’ was considered misleading given that
the make-up faded after a period of time (between 3 & 10 years) and required re-application
to maintain appearance.  Orders included corrective advertising, refunds for those who
considered they were misled, declarations under both the Trade Practices Act and Queensland
Fair Trading legislation, and costs.

Slimming devices
Two distributors advertised Electronic Muscle Stimulators (slimming devices) claimed to be
able to tone the body and reduce weight ‘without effort’.  Proceedings were instituted in the
Federal Court for breaches of sections. 52 and 53 of the Trade Practices Act against Emerald
Ocean Distributors Pty Ltd.

A s. 87 court enforceable undertaking was given by Centrebuy Direct Pty Ltd in late 2000 to
amend advertisements, undertake corrective advertising and offer refunds to consumers who
believed they were misled.  Centrebuy Direct has since breached that undertaking while
promoting a similar device (Feminique) as being capable of producing results without effort.
Proceedings have been instituted in the Federal Court for breaches of the undertaking and
ss. 52 and 53 of the Act.

AMA(WA) & Mayne Nickless and Ors
 On 21 July 2000 the Commission instituted proceedings against the WA branch of the AMA
and Mayne Nickless Limited (trading as HCOA) and certain individuals alleging price fixing
and other anti-competitive conduct in breach of s. 45 of the Trade Practices Act.  Details of
the alleged conduct were formalised in the Joondalup Health Campus Visiting Medical
Practitioner Agreement signed by the AMA (WA) and Mayne Nickless Limited on
19 February 1997.  A hearing before the Federal Court occurred on 7 August 2001 relating to
the penalties applicable to the AMA and the decision of the judge was reserved.  The case is
proceeding against Mayne Nickless, who is defending the matter.
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