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1. Monopoly

The activities of composing/writing lyrics
• Few would wish to claim that composers or authors have monopoly 

power.
• Barriers to entry are low and returns are not great.

The activities of enforcing rights and collecting fees
• These may be a natural monopoly
• Indeed, the ACT found that it was in the APRA case
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ACT finding:

“Given the existence of a natural monopoly for the purpose of enforcing 

copyright in music composition, and given that it is not in society’s 

interest to have more than one such collecting society, it is imperative 

that there is appropriate regulation to ensure competition in the 

provision of policing of copyright where possible and an acceptable 

balance between, in this case, the rights of writers and the rights of the 

rest of society.” (para 292)
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Similar distinction by US Supreme Court:

“Since 1897, the copyright laws have vested in the owner of a 

copyrighted musical composition the exclusive right to perform the 

work publicly for profit, but the legal right is not self-enforcing. In 1914, 

Victor Herbert and a handful of other composers organized ASCAP 

because those who performed copyrighted music for profit were so

numerous and widespread, and most performances so fleeting, that as a 

practical matter it was impossible for many individual copyright owners 

to negotiate with and license the users and to detect unauthorised

uses.”Broadcast Music, Inc v CBS 441 U.S. 1 (1979)3-4. 
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2. Blanket licences

Australia has blanket licences for cinemas.
• These cover performing rights (not synchronisation) of music in 

movies.
• APRA performing right for composers and lyricists is 0.33% of gross 

box office.
Australia has blanket licences for television networks

• These cover performance rights.
• Set as percentage of advertising revenue for commercial networks since 

1963.
Arguments for blanket licences:

• Reduce in transaction costs compared with discovering and 
negotiating.

• Confront the player of the recording with a price equal to marginal 
social cost of zero.
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Combining both rights?

Dr Besen argues that US experience with movies shows that 
performance rights could be negotiated together with synchronisation
rights.

• This has some force because in case of movies, synchronisation
rights are negotiated individually.

• He observes that there may be cases where this may not be 
feasible.



7

Blanket licences have some advantages

Reduce transaction costs of discovering and negotiating the 
owner/user of rights 

Confront the user of the right with a price equal to the marginal social 
cost of zero. 

Reward composer/author/performer according to success of creation.
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The choice

Difficult to combine a system of individual negotiation with a system 
of blanket licences: it is all or nothing – for the same right.

No individual negotiation is currently needed for some of the highest-
rating TV shows (e.g. Australian Idol and Dancing with the Stars). The 
performing and communicating rights are covered by blanket licences.

This suggests that television is a domain in which a system of blanket 
licences for performance rights should be retained.
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3. Who should be able to negotiate collectively?

Dr Besen’s paper focuses on sellers of IP rights negotiating jointly. He 
says little (or nothing) about buyers negotiating jointly. 

Australia has provision for authorisation. These procedures gave rise 
to the APRA decisions of the ACCC and the ACT. This system is 
peculiar to Australia and New Zealand.

In Australia, it is standard for both buyers and sellers to negotiate 
jointly – and be represented jointly before the Copyright Tribunal. No 
buyers of IP rights have applied for authorisation to negotiate 
collectively. Buyer and sellers should be treated similarly by the ACCC 
and the law.
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Disclaimer

None of Frontier Economics Pty Ltd (including the directors and employees) make any representation or warranty as to the accuracy or completeness of this report. 
Nor shall they have any liability (whether arising from negligence or otherwise) for any representations (express or implied) or information contained in, or for any 
omissions from, the report or any written or oral communications transmitted in the course of the project.

The Frontier Economics Network 

Frontier Economics Limited in Australia is a member of the Frontier Economics network, which consists of separate companies based in Australia (Melbourne, 
Sydney &  Brisbane) and Europe (London, Cologne and Brussels). The companies are independently owned, and legal commitments entered into by any one 
company do not impose any obligations on other companies in the network. All views expressed in this document are the views of Frontier Economics Pty Ltd.
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