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16 November 2018 

 

 
 

Matthew Schroder 
General Manager 
Infrastructure & Transport – Access & Pricing Branch 
Australian Competition and Consumer Commission 
GPO Box 520 
Melbourne  VIC  3001 

 
By email:  grant.kari@accc.gov.au 

GPO Box 21 
North Sydney 4001 

ABN 96 165 695 492 
ACN 165 695 492

 

 
Dear Matthew 

 
Pacific National would like to take the opportunity to submit a preliminary stakeholder response to 
ARTC’s public submission (published on 18 September 2018) in response to the Australian 
Competition and Consumer Commission’s (ACCC’s) first Request for Information (RFI) dated 22 May 
2018. Our concerns and issues with the scope and standard of the ARTC’s RFI response are raised 
with you pursuant to subsection 44ZZBCA(1) of the Competition and Consumer Act 2010 (CCA). 

 
Background 

 
Access to the interstate network is essential for rail operators, like Pacific National, to continue to 
compete with other freight transport businesses on a level playing field basis (road, rail, shipping and 
air freight services) to provide freight services (containerised, bulk (non-coal) and regional intra-state) 
into the national freight task. 

 
In our 12 June 2018 submission on the 2018 Interstate Access Undertaking (2018 IAU), Pacific 
National raised a significant number of concerns with the scope and standard of information ARTC 
lodged with the ACCC on 6 March 2018. Given the concerns, we were very supportive of the ACCC 
when it subsequently issued a RFI to ARTC on 22 May 2018. At the time, we considered a timely 
response from the ARTC would inject  more visibility,  transparency  and accountability into the 
regulatory process.  The fact that we thought such additional information was necessary was 
attributable to: 

 
• ARTC’s failure to provide the level of detailed information required by the ACCC and stakeholders 

to determine whether the 2018 IAU had had appropriate regard to the statutory access criteria in 
the CCA 

 

•   ARTC’s refusal to engage with Pacific National on any aspect of the 2018 IAU being considered 
by the ACCC. 

 
Regulatory Framework in the CCA 

 
Pacific National is strongly of the view that ARTC has not sufficiently justified that its 2018 IAU has 
had appropriate regard to clause 44ZZA(3) and section 44ZZCA of the CCA.
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The overarching objective of Part IIIA of the CCA  is on the  importance of promoting efficient 
investment in new infrastructure and the promotion of competition in upstream and downstream 
markets. The CCA is very clear in listing the matters which the ACCC must have regard to when 
deciding whether to approve ARTC’s proposed 2018 IAU. The statutory criteria require the ACCC to 
have regard to the public interest, the interests of persons who may seek access and any other 
matters that the Commission thinks are relevant. In this context, it is useful to note that ARTC’s policy 
of aligning its access agreements to the term of the approved access undertaking means that ARTC’s 
existing access holders are access seekers for this criterion. 

 
We are aware the matters listed in clause 44ZZA may, and often will, give rise to competing 
considerations which will need to be weighed by the ACCC when deciding whether it is appropriate 
to approve the 2018 IAU. Some of the matters which the ACCC must have regard to will favour 
different conclusions. Examples of possible competing tensions to be considered by the ACCC are: 

 
• between the legitimate business interests of the owner of the essential facility and the interests of 

persons who may seek access to the service 
 

• between the effects of excluding existing assets for rail freight pricing purposes and in setting 
prices that are sufficient to meet the efficient costs of providing access to rail freight operators, as 
opposed to setting prices that are sufficient to meet the efficient costs of providing access to 
passenger services 

 

• between setting the price that generates an efficient revenue stream1, as opposed to the risk that 
the prices or price ceiling set would result in a further deterioration of actual demand for the freight 
access service2

 
 

• between the legitimate business interests of the owner of the essential facility and the public 
interest in having competition in markets upstream and downstream from the facility, particularly 
where the regulatory prices to be set on an unoptimised asset would result in a long-term and 
sustained deterioration in demand such that there is a possibility of actual (not hypothetical) bypass 
of the freight access service being offered to customers. 

 
ARTC is fully cognisant of the ACCC’s statutory obligations, yet it submitted a 2018 IAU exclusively 
focused on using the pricing principles in section 44ZZCA to maximise its absolute commercial 
position, without reference to the ACCC’s statutory considerations. It is therefore now beholden on 
the ACCC to determine the appropriate weight to be given to the competing tensions that exist in in 
section 44ZZCA of the CCA. We request ACCC consider whether the 2018 IAU has made adequate 
provision for the public interest and the interests of rail operators who require access to the interstate 
network to provide rail freight services in competitive downstream markets. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 That is at least enough to meet the efficient costs of providing rail freight access services and which includes a return 
commensurate with the commercial risks facing the rail freight industry in providing freight services into the national freight 
task. 
2 Including, without limitation, by reason of rail freight haulage movements moving to alternative modes of road and sea 

freight transport.
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Issues of Concern 

 
As you are aware Pacific National considers ARTC’s commercial and contractual approach in the 
2018 IAU to be unacceptable is its current form, particularly given the industry and competitive 
landscape facing the majority of ARTC’s major interstate freight corridors (north-south, east-west, and 
regional bulk). Pacific National is very supportive of the ACCC’s regulatory process and the need for 
the ACCC to seek further information under section 44ZZBCA of the CCA. 

 
Given the long timeframes experienced in the current process, Pacific National has prepared a short 
submission (at Attachment 1) on the issues that have emerged in the regulatory process following the 
lodgement of our submission on 12 June 2018.  We consider these issues are relevant in terms of 
the ACCC’s consideration of whether the 2018 IAU has had sufficient regard to the matters listed in 
section 44ZZCA of the CCA.  The issues identified are: 

 
• 2018 IAU regulatory process has been subject to information and timing constraints which have 

commercially advantaged ARTC  in  its  negotiations  with  customers  on  replacement access 
agreements 

 

• ARTC has not provided detailed information sufficient to justify the efficiency of the access service 
being sold to its customers 

 

•   There are anomalies in the information provided by ARTC in its public response to the ACCC’s 
first RFI request 

 

• ARTC’s position in relation to the build-up of the regulatory asset base for rail freight services on 
the interstate network and the corresponding price ceiling is perplexing to Pacific National 

 

• ARTC has not adequately reconciled the capital projects comprising its asset build-up with 
relevance to the commercial needs of the rail freight industry. 

 

•   ARTC’s application of a 10% margin to its maintenance cost base is not efficient 
 

• ARTC has failed to take account of the fact that the majority of its capital projects since 2008 have 
focused on upgrading the condition of the network to a standard capable of delivering access 
services designed to meet the increasing demand in passenger freight services in and around the 
major capital cities 

 

• ARTC’s Standing offer published on its website on 25 September 2018 seeks to remove the ACCC 
from having a role in considering whether the proposed published prices are efficient and whether 
they are set with sufficient regard to the statutory access criteria 

 

• the 2018 IAU has not had sufficient regard to road versus rail competition in the provision of freight 
transport services to end customers 

 

• the 2018 IAU has not had sufficient regard to the fact that the interstate network leases held by 
ARTC were handed over by state governments at peppercorn rates and are contributed assets 
which, if included at market rates, will result in windfall gains for ARTC. 

 



Page | 4 

 

 

 
These matters raise issues which are of fundamental importance to the commercial viability of the 
Pacific National and its ability to continue to compete on a level playing field with other modes of 
freight and hence the efficiency of the national economy.  

 
We look forward to being able to provide you with a more detailed submission on the 2018 IAU once 
we have had the opportunity to consider all of the information that has been submitted by ARTC in 
response to the ACCC’s two information requests. If you have any queries with respect to any of the 
matters raised in this submission, please do not hesitate to contact me. 

 

 

Yours sincerely 
 
 
 
 
 
 

 
Tanya Boyle 
Director Access and Network
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ATTACHMENT 1 

 

Pacific National follow-up submission on the 2018 IAU regulatory process 
 
 
 

1.  Information and timing constraints have fatally flawed due process in the conduct of the 
2018 IAU regulatory process 

 
Access to the interstate network is essential for rail operators, like Pacific National, to compete with 
other freight transport businesses (road, rail, shipping and air freight services) to provide freight 
services (containerised, bulk (non-coal) and regional intra-state) into the national freight task. 

 
Pacific National believes ARTC has used regulatory time constraints to maximise its commercial 
leverage with ACCC and stakeholders. For example, ARTC has effectively restricted ACCC and 
stakeholders entering a reasonable dialog process by only providing 6 months to review the 2018 
IAU before the 2008 AU was due to expire. This is highlighted by the following issues: 

 
• ARTC’s previous access undertaking processes took at least 1-2 years to be approved by the 

ACCC (e.g. 2008 AU, 2011 Hunter Valley Access Undertaking, and the most recent 2016 Hunter 
Valley access undertaking regulatory process which was ultimately discontinued by the ARTC). 

 

• Rail operators have had to negotiate with the ACCC on their regulatory, commercial and market 
concerns regarding the 2018 IAU at the same time as they have had to engage with ARTC on 
the renewal of their existing contracts which are tied to the 2008 AU. 

 

• ARTC has only been willing to negotiate with rail operators under the terms and conditions of the 
access contract which is appended as a schedule to the 2018 IAU (which has not been approved 
by the ACCC). 

 

• Rail operators have been subject to constrained timeframes in their negotiations with ARTC and 
so have had to consider the commercial implications should the interstate rail network not be 
regulated by the national access regime post the expiry of the 2008 AU on 21 December 2018. 

 

• Rail operators, depending on when their existing contracts expire, are left with no option but to 
negotiate new access agreements in the absence of any regulatory protections. 

 
ARTC has carefully controlled the conduct of the regulatory process by not providing the ACCC or 
stakeholders with sufficient detail on the 2018 IAU lodged on 6 March 2018. It is therefore with 
concern that Pacific National has had to stand on the regulatory sidelines for nearly four months while 
ARTC has used ‘commercial-in-confidence’ discussions with the ACCC to effectively lock us out of 
the ACCC’s discussions on the 2018 IAU regulatory process. At the same time, we have been 
encouraged to see that such tactics were not successful, with ARTC’s RFI response published on the 
ACCC’s website in late September 2018. 

 
We request ACCC consider whether the 2018 IAU has made adequate provision for the public interest 
and the interests of rail operators who require access to the interstate network to provide rail freight 
services in competitive downstream markets. 

 

 

2.  ARTC has not provided detailed information sufficient to justify the efficiency of the access 
service being sold to its customers. 

 
ARTC’s public response to the 22 May 2018 RFI raised more questions for Pacific National than it 
provided answers. It remains unclear as to how the price ceiling limits on major ARTC freight corridors 
have been calculated. In the RFI public response, ARTC has not submitted the detailed level of
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information normally required by an economic regulator to assist them in discharging their legislative 
obligations in forming a view on whether to approve an access undertaking under Part IIIA of the 
CCA. This is surprising, particularly given ARTC has proposed a significant uplift (from $4 billion to 
approx. $8 billion) in the valuation of its underlying Regulatory Asset Base (RAB) from which it has 
derived its pricing ceiling and floor limits for freight traffics traversing its interstate network. 

 
Pacific National would have preferred ARTC to have adopted an open-book approach to explaining 
how its freight industry ceiling price limits on each of its freight corridors was calculated. Such an 
approach would have been received positively by stakeholders and would have enabled the rail freight 
industry to engage in more positive and productive discussions around the scope of ARTC’s $4 billion 
capital program that has been implemented since 2008. 

 
Had ARTC been transparent and accountable in its valuation of 2018 RAB then it would have enabled 
the regulatory discussion to move on to the more important issue of the determination of access 
prices in the absence of an ACCC approved schedule of access tariffs. 

 
3.  Anomalies in the Capital Projects Included in the Asset Base 

 
The majority of the 53 supporting documents provided by the ARTC are related to capital projects 
but they do not provide a direct link between the capital investments and the prices to be negotiated 
on the interstate network. For example, as part of their response to the information request ARTC 
provided a spreadsheet which summarised completed rail projects as of August 2014. 

 

In the ARTC’s covering letter it states this document highlights the extensive rail project work which 
was undertaken over the period post the Global Financial Crisis with circa $4 billion invested in rail 

networks over the period’3. This sheet includes many projects which are not directly relevant to the 
ARTC Interstate Network, including: 

 

•   $151m of spending on projects in Tasmania 
 

•   $113m on the non-freight projects in Victoria 
 

•   $30m on the narrow gauge cross river rail project 
 

•   $217m on the Gawler line in South Australia 
 

•   $658m on Hunter Valley projects. 
 

In total, we estimate that less than $2.4b of the $4.1b of capital projects included in the spreadsheet 
are directly related to the interstate rail network and that nearly $0.4b appear to be duplicate projects.4.

 

 
The ACCC consultation paper stated that ‘between 2008–09 and 2015–16, ARTC undertook almost 
$3.7 billion of capital expenditure on the Interstate Network’5, this leaves considerable uncertainty over 
what the ARTC is proposing to include in the RAB for the interstate network. We consider that it should 
be a relatively straight forward exercise for ARTC to list out the projects which it has included 

 
 
 
 
 
 
 
 
 
 

3 ARTC Public Response to ACCC information Request dated 22 May 2018, 13 September 2018, p4 
4 Four projects are included in the spreadsheet twice, with each listing having the same project details and cost 
5 ACCC Consultation Paper, Australian Rail Track Corporation’s 2018 interstate Rail Access Undertaking, 26 March 2018, 

p8
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in the capital base and the value of those assets in terms of both capital spend and the proposed 
capitalised value. 

 
4.  The prudency and efficiency of investments post 2008 

 
A key theme of the ARTC information response is that ARTC considers (that because it is pricing 
below its proposed price ceiling) it does not need to go through the expense and rigour that is typically 
associated with the inclusion of assets in a regulated asset base. Without saying it in so many words, 
ARTC is effectively implying that the regulatory process is irrelevant to their pricing framework. 
Consistent with this approach, ARTC also makes a number of references (see, for example, ARTC 
Public Response Letter, pages 11, 15, and 17) to the fact that prices are “constrained… by competition 
from road freight” and implies that this competitive dynamic “is, of itself, a sufficient driver of efficiency 
on ARTC”, ensuring “a prudent capital management process.” 

 
There is circularity in the arguments around ARTC’s statement that they do not have to undertake a 
full prudency assessment of all projects because they are pricing below the ceiling and the fact that 
the cost of all the projects that they are building is one of the reasons the ceiling is so high. If the asset 
value of the ARTC’s interstate network is going to be referenced as a building block in developing the 
ceiling price, then all projects included in the asset base should be capable of being demonstrated to 
be prudent and to be specifically scoped to deliver competitive benefits for the rail freight industry. 

 
The  majority of the projects ARTC listed were funded through government packages such  as 
budgetary stimulus packages and the ‘Building Australia Fund’. While these packages do have a 
requirement to fund projects which for example ‘demonstrate a positive impact on national productivity 

and economic growth’6, they also have much wider economic goals and are not by their nature, 
necessarily designed to generate a full commercial return. By not having processes in place that 
ensure that only the prudent and efficient component of an investment is included in the asset base, 
there is a material risk that those components of the investment which were included to address 
broader goals (rather than meet the needs of rail freight stakeholders) will be in included in the capital 
base. 

 
The information provided by the ARTC does not allow for a reconciliation to be undertaken between 
the proposed 2018 RAB and the capital projects commissioned since 2008. Nor does ARTC make 
clear which of the infrastructure assets and capital investments it has included in the 2018 RAB. There 
is also no evidence that ARTC has attempted to ensure that only the component of a project that was 
required to meet the business needs of the rail freight industry is included in the 2018 RAB for rail 
freight pricing purposes. Why, for example, should a project such as the Southern Sydney Freight 
Line be treated as a stand-alone rail freight project when one of its key objectives was to free up paths 
on the suburban passenger network to improve and increase the number of passenger services? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
6 BAF Evaluation Criteria, Schedule E, Evaluation Criterion 1(a).
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5.  The prudency and efficiency of the approved 2008 RAB 

 
a.  Capital upgrades to the condition of the network to a modern standard. 

 

The capital projects commissioned on the interstate network after 2008 involve significant replacement 
of rail, ballast and sleepers (see Table 1). This is consistent with statements made by the current 
CEO of ARTC, John Fullerton, that a significant proportion of ARTC’s investment in the network since 
2008 has been spent on upgrading the condition of the network with heavier rail and concrete 
sleepers.7 This raises the questions as to how ARTC has adjusted the written down value of its RAB 
along these line sections to take account of these major asset refurbishments. 

 
Table 1: Existing Asset Upgrade Projects 

 
Project Name                                        Description                                                                   Project Cost 

Whyalla ‐ Broken Hill and Parkes         Replacement  of 47kg rail with 60kg rail                            292.2
 

‐Cootamundra  Rerailing  Project 

Albury to Melbourne to Geelong           Replacement  of 47kg rail with 60kg rail and                     106.8 

Rerailing Project                                     renewal / replacement  of older bridges 

Western Victoria Track Upgrades         Rail, ballast and sleeper upgrades                                     105.7 

Cootamundra  to Parkes Track              Replacement  of 301,000  sleepers                                      85.0 

Upgrade (ballast, sleepers) 

Concrete Resleepering  Works on        Replacement  of sleepers                                                      6.4 

the Melbourne  to Sydney Rail Line 

Seymour to Wodonga Track                  Replacement  of 225,000 sleepers                                      42.8 

Upgrade 

Broken Hill to Parkes Concrete             Replacement  of sleepers                                                    260.2 

Resleepering  Project 

Total                                                                                                                                                    934.7 

 
Regulatory precedent suggests that where assets which are not life expired are replaced there should 
be an equivalent reduction in the value of the asset base. Pacific National has previously raised 
significant concerns about  the approach used  by  ARTC  to  develop  the  approved  2008  RAB. 
Regulatory precedent in other rail networks (for example in the case of Queensland Rail and Aurizon 
Network), suggests that major asset replacements would result in a write down of the pre-existing 
assets. The assumption that the existing assets were not life expired is supported by the information 
provided by accounting firm PwC in their review of ARTC’s asset valuation. 

 
The PwC report noted that while the 47 kg rail and timber sleepers were not to the standard of a 
modern railway, they were not life expired8 and Table 6.2 of the PwC report suggests that the sections 
which  had  significant  asset  replacements  had rail  and  ballast  with  more  than  half  their  lives 
remaining.9 

 
 
 
 
 
 
 
 
 

 
7 Fullerton, J., Transcript of Key Note Address to Inland Rail Conference, July 2018, p4 
8 PWC, Review of ARTC asset valuation, April 2008, p24 
9 PWC (2008) p.46
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Pacific National notes that these adjustments may not be material enough to push the ceiling below 
the 2008 pricing schedule but, as noted previously, if ARTC continues to push for its proposed RAB to 
be used as the basis of its 2018 IAU price ceiling limits, then it is important that the ACCC consider 
approving a 2018 RAB which is fully consistent with regulatory precedent and reasonable commercial 
depreciation accounting standards. 

 
b.  Insufficient regard to fact Commonwealth and state government funded investments in the 

interstate rail network were undertaken for a multiplicity of reasons. 
 

Pacific National acknowledges that Commonwealth Government’s investment in rail infrastructure 
since 2008 has been extensive and that these investments have resulted in improvements to the 
interstate network which have improved the efficiency of rail passenger and freight operations. Some 
of these investments were discussed with the rail industry and specified as part of the 2008 access 
undertaking. However, it is worthwhile noting that the Commonwealth Government’s rail investment 
program was greatly expanded following the financial crisis in 2008. For example, in 2009 and 2010, 
the Commonwealth Government made major counter cyclical investments in the rail network through 
the Economic Stimulus Package and Building Australia Program. 

 
In  its 2010 Annual Report, the ARTC chairman noted  “from adversity we have  seized 
opportunities and worked with our shareholder, the Australian Government, in delivering 
infrastructure enhancements all across our rail network”10. 

 

While ultimately beneficial to the rail industry, it is important to note that the drivers of these 
Government investment were macro-economic and political in nature and scope. Rail freight 
operators, like Pacific National, were given little input into either the choice or specification of the 
investments before being announced by the Commonwealth Government. Importantly, if consultation 
did occur, Pacific National was not provided with the business cases which underpinned these 
Government investments. As such, Pacific National was not able to determine: 

 
•   the likely commercial impact that the investments would have on future rail access tariffs 

 

•   whether the scope and standard of the projects fully maximised the rail industry’s service offering 
in delivering freight services to the national freight task 

 

• whether the rail infrastructure projects contributed to generating an efficient, competitive national 
freight market. 

 

The lack of industry involvement in the development of ARTC’s capital investment program implies 
that the Commonwealth Government’s investment in these projects was justified primarily on broader 
economic grounds.  While the investments have clearly improved the scope and standard of the 
interstate network, the specific projects were not necessarily the investments that would have been 
identified by rail operators as rail freight investment priorities for the network. 

 
This has implications for the ACCC’s consideration of the 2018 IAU and whether the full value of these 
investments can be included in the development of the RAB value that is used to determine the rail 
freight price ceiling limits that will be applied to each of the major rail freight corridors comprising the 
interstate  network.  As  identified  in  our  first  submission,  the  scope  of  these  Commonwealth 

 
 
 
 
 
 
 
 
 

10 ARTC, Annual Report 2010, p1.
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Government capital projects may include capital works designed to deliver to broader economic 
objectives like facilitating the growth in passenger freight traffic through metropolitan areas and 
reducing the number of trucks on public roads. To the extent the investments addressed these broader 
economic objectives, then those investments should be excised from the valuation of the interstate 
network for the purposes of setting access freight rates. 

 
Going forward, Pacific National would like to work more closely with ARTC and the ACCC to ensure 
that investments in the network are focused on those areas which will have the biggest impact on rail’s 
ability to continue to compete with road and other freight transport modes. The outcome should be a 
more competitive national freight market that serves the taxpayer better. 

 
6.  Review whether the approved 2008 RAB can be rolled forward into the 2018 RAB given the 

context of the capital projects commissioned post 2008 
 

In the 2008 access undertaking process, the rail freight industry did not support ARTC’s theoretical 
RAB pricing model for many reasons, including: 

 
• A significant proportion of ARTC’s interstate network assets in NSW and in Queensland were 

gifted (at a cost of $1) to ARTC as part of the Council of Australian Government’s (COAG) 
microeconomic reform process.11

 
 

• The Commonwealth and State governments ‘gifted’ these assets to ARTC to reduce the cost and 
complexity faced by rail operators seeking to meet the national freight task by providing national rail 
freight services to end customers, freight forwarders and freight owners. 

 

• The valuation of the RAB in the 2008 Access Undertaking was based on a steady-state, market- 
based valuation of ARTC’s network and the ACCC did not comply with standard regulatory practice 
and did not discount ARTC’s proposed market valuation to consider the: 

 

o age and standard of the interstate network that existed in 2008 

o lower standard of service that is being delivered to rail operators due to the age and 
standard of ARTC’s network 

 

o fact that ARTC was handed the lease of the interstate network, owned by the NSW 

government, for the price of $1 in 2004 and that these assets should have been treated as 
“contributed assets” in the determination of the value that should be ascribed to those 
assets for pricing purposes. 

 
Pacific National requests ACCC re-consider the merits of the rail industry’s concerns that the valuation 
of ARTC’s 2008 RAB should have considered the fact that a significant portion of ARTC’s asset base 
was handed over to ARTC at effectively no cost.  Pacific National’s concern over ARTC’s treatment 
of contributed assets in the proposed valuation of its RAB in 2018 IAU is a carry-over concern from 
the matters we previously raised in the 2008 regulatory process. 

 
 
 
 
 
 
 
 
 
 
 
 
 

11 ARTC was established in 1998 through a series of inter-governmental agreements between State and Commonwealth 

governments.
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Indeed, at a minimum, Pacific National would like the ACCC to: 

 
•   Treat all network assets handed to ARTC for the price of $1 by state governments since 2004 as 

contributed assets for the purposes of valuing ARTC’s RAB. 
 

• Optimise all network assets that have essentially been replaced or upgraded by ARTC in the long 
list of capital projects commissioned since 2008. 

 

• Consider the fact that the $4 billion ARTC has spent on the interstate network since 2008 has 
been spent on replacing, upgrading and strengthening the interstate network to bring it up to the 
standard required for rail to be competitive in delivering rail freight services to the national freight 
transport task. 

 

In a speech to the Inland Rail Conference, John Fullerton identified that since 2008: 
 

“$4 billion spent on the interstate has been…spent on fixing things after decades of neglect. Track 
components and assets were replaced and the track upgraded and strengthened…The entire main 
line network [now] operates on concrete sleepers, much of the rail has been replaced with heavier 
duty 60kg rail to increase axle loads [to] make it stronger and more resilient. Many of the old safe 
working systems have been replaced. We [now] have an interstate track today that is in far better 
shape and well positioned for the next phase of complementary rail investment” [emphasis 

added].12
 

 
The implication of this statement is that ARTC’s RAB in 2008 was not operating to the modern 
engineering equivalent standard of service that would be considered acceptable on industry standards 
when compared with the other freight transport modes which compete with the rail industry to provide 
freight services into the national freight task. This view is also reinforced by the fact that state 
governments leased sections of the interstate network to ARTC for $1 in return for the Commonwealth 
agreeing to inject capital into the interstate network to bring it up to an acceptable standard of service.13 

This implies that a regulatory distinction needs to be drawn between the capital value of the interstate 
rail network and the value of the 2018 RAB that can be referenced by ARTC in setting the rail freight 
price ceiling for each freight corridor on the interstate network. 

 
7.  The information provided by ARTC in support of the 2018 IAU is not sufficient to justify 

whether the freight access services being sold to rail freight operators is efficient. 
 

Pacific National requests that the ACCC consider and detail how it has dealt with the following matters 
when it decides whether to approve or not approve the 2018 IAU. 

 
• Are the capital and cost building blocks proposed in the 2018 IAU efficient and do they have 

appropriate regard to the statutory criteria in the national access regime? 
 

• Are  the  standards  of  freight  access  services  to  be  delivered,  including  detail  around  key 
performance metrics14, and consequences for non-delivery (i.e. penalties on ARTC), able to 
demonstrate  the nature and  scope  of  track  service-level  improvements  and  the  adequate 

 

 
 
 
 
 
 
 
 

12 See: ARTC’s Transcript of John Fullerton’s Key Note Address to Inland Rail Conference, p:4 
13 See the Australian Government Summary Agreement (http://www.artc.com.au/library/agreement_summary.pdf) 
14 The 2018 IAU contains a reporting framework but does not set any operational performance and customer 
service standards which ARTC can be held accountable to in the delivery of contracted access services.

http://www.artc.com.au/library/agreement_summary.pdf
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performance alignment  required  so that rail  operators  can  deliver  higher  levels of  service 
performance? These standards of service should, at an absolute minimum, focus on reducing 
transit times, reducing delays on the network and increasing the number of services that are able 
to be contracted at peak freight times, and penalties should mirror market-based customer 
penalties. 

 

• Have the capital projects ARTC has sought to include in the 2018 IAU delivered demonstrable 
service-level improvements for rail freight services? Have these investments enabled rail 
operators to grow their freight businesses over the 2008 regulatory period (this should be reflected 
in the number of freight services delivered by ARTC year on year over the 2008 regulatory period). 
Do the additional capital projects identified by ARTC for the 2018 regulatory period facilitate a 
growth in rail freight volumes over the 2018 regulatory period (this should be reflected in the 
demand forecasts that ARTC has provided to the ACCC on a commercial in confidence bases)? 
Does ARTC’s demand projections align with the ACCC’s independent review of the 
reasonableness of ARTC’s demand forecasts? 

 

• Are ARTC’s decisions around its proposed access price increases appropriate, having regard to 
the statutory criteria, including whether sufficient account has been given to the consequential 
impacts on the markets both upstream and downstream from the interstate network, and the 
ability of rail freight operators to continue to compete with alternative modes of freight transport? 

 

• Does ARTC’s pricing framework enable rail operators to negotiate with ARTC on a level playing 
field? Does ARTC’s pricing framework facilitate the ability of ARTC’s key stakeholders (e.g. rail 
freight operators, freight forwarders, rail maintenance provider) to compete in markets upstream 
and downstream from the interstate rail network? Does ARTC’s pricing framework align to the 
pricing framework facing, for example, road freight operators who similarly require access to the 
road network to provide services to meet the needs of the national freight task. 

 
8.  ARTC Standing Offer removes the ACCC from having a role in considering whether the 

proposed prices have had due regard to the statutory access criteria 
 

While the 2018 IAU was lodged with the ACCC on 6 March 2018, ARTC took until 25 September 
2018 to publish its proposed access pricing schedule that would apply in the 2018 IAU.   In the 
standing offer, ARTC has proposed to: 

 

•   escalate all rates by CPI on 1 July of each financial year 
 

•   remove the Standard Freight rate 
 

•   retain the Adhoc Grain rates until 30 June 2020 
 

• apply a real, cumulative annual 2% price increase to East West traffics from Adelaide to Kalgoorlie 
sections of the network 

 

•   impose a $50 cancellation charge on Adhoc services 
 

• impose  a  minimum  $50  charge  on  all  ancillary  rollingstock  movements  (e.g.  light  engine 
movements). 

 

It is pleasing for Pacific National to see that some reasonable changes have been made following its 
initial discussions with ARTC, with ARTC withdrawing its proposal to charge grain trains at the Regular 
Freight rate (which is 7.5% higher than the Adhoc Grain rate). ARTC’s June 2018 pricing proposal to 
Pacific National is provided at Attachment 2. (redacted - commercial in confidence).
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Despite this concession from ARTC, Pacific National does not support ARTC’s proposed 2018 IAU 
Standing Offer15 for the following key reasons: 

 
• Since 2008, ARTC has enjoyed a guaranteed annual CPI escalation on access tariffs; equating 

to an east-west freight train return trip increasing in cost by $XXXX over this period. Therefore, 
since 2008, the annual cost of running intermodal freight train return services each week between 
Parkes and Kalgoorlie has risen by XXXXXX.16

 
 

• The approach does not take account of the declining competitive position of rail on the north south 
corridor. ARTC now proposes CPI increases for another five years (2018 to 2023) but with extra 
access charges well above CPI. In stark contrast, it is estimated heavy vehicle operators have 
enjoyed only a 0.3 per cent increase in road user access charges from 2012-13 to 2017-1817. This 
increase for rail is therefore around an order of magnitude higher and significantly hampers the 
establishment of an efficient national competitive freight market across transport modes. 

 

Such proposed price increases for rail freight operators (and their end-customers) to access the 
interstate rail network are contrary to existing Australian Government policies. For example, the 
National Freight and Supply Chain Strategy is designed to “increase the productivity and efficiency of 
Australia’s freight and supply chains.” The lack of any long-term pricing certainty beyond 2023 is also 
of major concern to Pacific National. The private rail freight sector operates on  30-year plus 
investment cycles, so a five-year pricing agreement severely undermines Pacific National’s confidence 
and ability to pursue long-term growth initiatives and restricts its much needed investment in the national 
freight market. 

 
Embedded in ARTC’s 2018 IAU Standing Offer is also the view that ARTC consider that rail freight 
operators can carry the proposed price increases without adversely affecting the volume forecasts it 
has submitted to the ACCC. Pacific National has a much different view of future rail freight operations 
in Australia without competitive rail access prices. We would like to understand how ARTC has 
reached this highly questionable conclusion. This is of concern to Pacific National given there is 
always an implied price/volume trade-off which underpins the setting of prices in a competitive market. 
ARTC is a natural monopoly, and, as such, is not subject to these competitive market pressures. 

 
To assess the commercial impact of the 2018 IAU Standing Offer, Pacific National would like to be 
given access to the rail freight demand forecasts which ARTC submitted to the ACCC when it lodged 
the 2018 IAU. The provision of the forecasts to access seekers for review by access seekers is 
standard practice in most regulatory environments. 

 
In the absence of being given access to ARTC’s demand forecasts, Pacific National is reliant on the 
ACCC taking into consideration our concerns regarding the price/volume trade-off that must underpin 
the pricing framework in the 2018 IAU when it decides whether to approve the in ARTC’s 2018 IAU. 
As such, Pacific National believes ARTC’s commercial and contractual approach in the 2018 IAU is 
unacceptable is its current form, particularly given the industry and competitive landscape facing the 
majority of ARTC’s major interstate freight corridors (north-south, east-west, and regional bulk). 

 
 
 
 
 
 
 
 
 
 
 

15 ARTC 2018 IAU Standing Offer, 2018 
16  XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
17 National Transport Commission (NTC): PAYGO – Heavy Vehicle Charges Model. Version 2.2 (25 May 2018).
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9.  Road versus rail competition in the provision of rail freight transport services 

 
The proposed pricing framework in the 2018 IAU is perplexing to Pacific National when viewed from 
the perspective of our end-customers’ alternative – road freight transport industry. Specifically, we 
draw attention to: 

 
•   major north – south highway capital upgrade programs18

 
 

• favourable regulatory approval processes and national heavy vehicle  road freight charging 
framework 

 

• emerging road transport innovation and technology which is currently seeing the release of the 
new Super B doubles on major highways carrying intra-state freight 

 

•   proposed Commonwealth Government coastal shipping legislative amendments currently before 
Parliament 

 

• any other movements in the cost, availability, reliability and attractiveness of alternative modes of 
transport that relatively disadvantage rail and that should be taken into consideration when setting 
the regulatory framework for the interstate rail network. 

 

In its public response to the ACCC’s first RFI, ARTC makes references to having considered road 
competition when it sets the freight rates for access to its network. However, evidence suggests that 
this is not the case: 

 
• ARTC’s long-standing policy is to increase prices at CPI and its 2018 Standing Offer suggests 

that this policy is to continue. 
 

• Heavy vehicle road access charges have not similarly increased by an annual CPI escalation 
over the same period. 

 

• Road freight operators have experienced significant productivity benefits through major road 
investments, particularly on the east coast without being subject to the threat of any consequential 
increases in heavy vehicle road access charges. These productivity benefits are expected to 
increase as the regulatory framework for the approval of substantially larger road freight heavy 
vehicles is becoming increasingly favourable for these vehicles. 

 

Heavy vehicle road access charges (which the ARTC identifies as being the major source of 
competition and price pressures) have stayed fairly constant since 2012.  Despite this, ARTC has 
published a 2018 Standing Offer which includes cumulative annual CPI and real price increases of 

access tariffs over the regulatory period.19
 

 
10. 2018 IAU Pricing Framework 

 
Pacific National’s first submission to the ACCC raised significant issues with the pricing framework 
and the commercial risk profile underpinning the 2018 IAU. Pacific National’s concern was that ARTC 
had price engineered its contractual negotiating environment to give itself maximum leverage to 

 

 
 
 
 
 
 
 
 

18 The Pacific Highway is receiving over $8 billion in capital upgrades and the Newell Highway is receiving $500 million in 

capital upgrades. 
19 In ARTC’s Standing Offer, ARTC has only guaranteed the Adhoc Grate rate until 30 June 2020 and reserved its right to 
review the rate from 1 July 2020.
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significantly increase access tariffs by referencing access tariffs to a theoretically valued RAB rather 
than a market-based asset base which is more reflective of the value of the revenue being earned by 
ARTC. 

 
We do not consider the 2018 IAU appropriately balances the rights and obligations of ARTC against 
those of rail operators, end customers and the wider public interest. 

 
• Neither ARTC’s theoretical pricing bandwidth, nor its 2018 IAU Standing Offer takes suff icient 

account of the pricing dynamics imposed on rail operators by the fact they compete with trucking 
and shipping modes to provide freight services to end customers, freight forwarders and freight 
owners. 

 
• ARTC’s commercial and contractual approach in the 2018 IAU is unacceptable in its current form, 

particularly given the industry and competitive landscape facing the majority of ARTC’s major 
interstate freight corridors (north-south, east-west, and regional bulk). 

 
Pacific National requests that all of the concerns it has identified be fully considered by the ACCC 
when forming a view on whether to approve or not approve ARTC’s 2018 IAU, having regard to the 
matters listed in clause 44ZZA and section 44ZZCA of the CCA. 


