
 

 
Page 1 

 

 

Optus Submission to 

Australian Competition and Consumer Commission 

on 

A strategic review of the regulation of fixed network services 

February 2006 
 



 

 
Page ii 

 

 
Table of Contents 

 

1. Overview ................................................................................................................. 3 

2. Declaration of the unconditioned local loop service (ULLS) ............................. 4 

3. Fibre to the node (FTTN) .................................................................................... 13 

4. Declaration of a wholesale xDSL, BGDSL or broadband access service........ 18 

5. PSTN originating and termination access services ........................................... 23 

 



 

 
Page 3 

 

 

1. Overview 

1.1 Optus supports the view that regulation should be used modestly, and only 
when it is in the interests of promoting competition.  However, liberalisation 
and its supporting regulation have been good for Australians. 

1.2 The competition reforms heralded by the introduction of Part XIC to the Trade 
Practices Act have been highly successful in increasing consumer welfare and 
promoting growth in the Australian economy.    

1.3 The telecommunications reforms have contributed a substantial proportion of 
these benefits.  It has been estimated that the 1997 telecommunications 
reforms have generated economic benefits of around $12.4 billion by 2004-
051.  The benefits are also demonstrated by the substantial reduction in 
telecommunications prices over the period since the introduction of these 
reforms.  To illustrate, the ACCC has found that between 1997-98 and 2003-
04, the overall bundle of PSTN services declined in price by 17.9%.2 

1.4 Notwithstanding these benefits, competition for fixed line services remains 
relatively modest.  Indeed, Telstra’s market share in the access service (the key 
last mile telecommunications service) is around 91%.3   This strongly indicates 
that there is a role for ongoing regulation. 

1.5 In this submission, Optus argues that: 

• The unbundled local loop service (ULLS) should continue to be 
declared. 

• The PSTN originating and terminating access service should continue 
to be declared in locations where wholesale competition has not 
emerged.  Whilst there is likely to be scope for this declaration to be 
wound back for metropolitan areas in the future, now is not the time to 
do so. 

• If Telstra proceeds with its plan to build a fibre-to-the-node (FTTN) 
network, then some form of regulation will likely be essential to 
protect competition. 

• An FTTN network co-build would address the potential asymmetry in 
Telstra’s return on capital if the asset is subject to regulation.  Optus 
believes it is better if other operators can share Telstra’s downside risks 
and allow competition to fulfil the role of regulation in capping the 
upside. 

                                                 
1 Consumer Benefits Resulting from Australia’s Telecommunications Sector, Prepared for the 
Australian Communications and Media Authority, 2005. 
2 Changes in the prices paid for telecommunications services in Australia 1997-98 to 2003-04, 
Australian Competition and Consumer Commission, March 2005. 
3 Telstra 2005 Annual Review.  Includes resold services.    
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• Declaration of broadband access services may not be necessary, 
although the Commission will need to monitor the state of competition 
in this market closely. 

2. Declaration of the unconditioned local loop service (ULLS) 
 

2.1 Optus considers that continued declaration of the ULLS service is vital to the 
development of sustainable competition in the provision of voice and 
broadband services.  The rollout of Digital Subscriber Line Networks 
(“DSLNs”) will promote competition in telephony and broadband services by 
lowering a key barrier to entry – access to the local loop.  DSLNs will allow 
for greater product differentiation and lower prices for consumers for these 
services.  This will promote competition for these services as existing 
competition is largely based on resale which does not allow for significant 
product differentiation or price competition. 

2.2 The ACCC will be aware that Optus and other service providers have well 
developed plans for the mass deployment of DSLNs in the next 1 to 3 years.  
These plans are being implemented now and are likely to result in many 
hundreds of thousands of ULLS services being provisioned over the next 5-10 
years. 

2.3 Clearly, it has taken some time and effort to reach this point.  The ACCC may 
well reflect that the service has not yet developed in the way that was expected 
when the ULLS was first declared. Optus considers this to be principally a 
timing issue.  The rationale for the original declaration remains equally 
compelling today, albeit with more practical force. Optus notes that a number 
of issues have combined to the slow pace of DSLN roll-outs, especially with 
respect to mass residential deployment.  This includes:  

• Continued uncertainty about the basic price of the service; 

• The requirement to prove technology that was relatively new in the late 
1990s; 

• The need for carriers to build and maintain scale to underpin 
investment in the deployment of the infrastructure to utilise the ULLS; 
and  

• The need to develop processes to support the seamless mass migration 
of customers from resale arrangements to ULLS. 

2.4 Whilst a number of the above issues have been addressed and there are well 
advanced plans for mass residential deployment of DSLNs, some problems 
remain.  For example, Telstra’s recent campaign to increase ULLS pricing in 
metropolitan areas continues to create uncertainty and if accepted it will likely 
limit the roll-out of DSLNs.  Further, the processes to support the ordering and 
provisioning of ULLS remain below an acceptable level and well below best 
practice.   
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2.5 In this section Optus will argue that the ULLS declaration should be extended, 
but further that there is a clear requirement for ACCC to set pricing and to 
assist in improving key non-price terms and conditions of supply. 

 

What have been recent developments in the pricing of ADSL services by competitors 
in the broadband market? 

What strategies are being pursued for the achievement of a critical mass required 
for the roll-out of broadband services utilising the ULLS. Are there any obstacles to 
the achievement of such strategies in terms of current wholesale service or from 
other factors? 

2.6 In order to achieve an acceptable return on the investment in its DSLN, Optus 
needs to build the scale of its customer base.  Optus has sought to build market 
share by offering bundled broadband pricing, in which a lower broadband 
prices are available to customers that bundle their broadband with fixed or 
mobile telephony services. 

2.7 A bundling strategy has a number of associated benefits.  It offers consumers a 
way of obtaining lower prices for their services, while for Optus it provides for 
longer customer tenure and lower churn rates and additional sources of 
revenue to recover the fixed costs of the network investment.   

2.8 [commercial in confidence]  

2.9 It does, however, demonstrate the scale of customer inertia to be overcome in 
order to acquire a reasonable market share, even at this important 
developmental time in the broadband market. However, such market share is 
essential in order make the investment in the DSLN profitable.  This is 
evidence of the so-called stepping stone theory.  The importance of achieving 
scale for ULLS-based competitors is discussed in Citigroups paper of 14 
September 2005 entitled “European Telecoms: Next Generation Returns”. 

• Optus faces poor economics for the resale of local telephony and 
broadband services.  [commercial in confidence] 

 

What are the current plans of broadband market participants in respect of ULLS 
uptake? 

2.10 Optus has announced and is currently in the process of rolling out a DSLN 
which will reach 340 exchanges in metropolitan Australia.  It will enable 
Optus’ network reach to an additional 2.9 million households and businesses, 
in addition to those addressed by Optus’ HFC network.    

2.11 The network architecture adopted does allow for the use of alternate access 
technologies to the ULLS in the future such as wireless broadband or fibre to 
the home connected via the fibre distribution network. However, future 
deployment of these solutions will be dependent upon the prevailing 
technology, cost and customer circumstances. 
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2.12 Other providers have also announced large scale investments in DSLN, and 
Telstra, in response to this competitive entry, has signalled plans to upgrade 
and expand its network to ADSL2+ technology.  This is the technology Optus 
is deploying in its network. The graph below shows the extent of some of the 
build plans from various carriers. 

 
Australian DSLNs (planned and active DSLAMs)  

 

 

 

 

 

 

 

 

 

 

2.13 Optus keeps under regular review the possibility of expanding to all band 1 
and band 2 exchanges.  Such expansion would depend upon, amongst other 
things, Optus being able to secure ULLS monthly charges that are 
significantly lower than Telstra’s current charges, and commercially 
acceptable pricing from Telstra for exchange access and connection charges.  
It is also conditional upon the deployment of efficient customer migration 
processes. 

2.14 The Optus DSLN (both the Bigfoot network of 340 exchanges and any future 
plans) is based on ADSL2+ technology.  This will allow speeds of 12 Mbps 
within 1.5 kms of the exchange (and up to 24 Mbps in restricted areas). 

2.15 Alterative DSL technologies may in the future offer greater speeds than ADSL 
2+ technology.  However, they suffer from similar deterioration of speeds as 
the distance from the exchange increases.  The following figure provides a 
description of alternative DSL technologies and their applications. 
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ADSL2 Asymmetric DSL 2 8Mbps 800kbps 2.4 km loop Broadband 

ADSL2+ Asymmetric DSL 
2+ 

24Mbps 1Mbps See above Broadband 

ADSL2++ Asymmetric DSL 
2++ 

30 – 50 Mbps 1Mbps Short loops Multiple video or HDTV 

ADSL2/2+ Asymmetric DSL 
2/2+ 

  Two pairs 
of copper 

Multiple video or HDTV 

G.SHDSL Single pair High-
speed DSL 
G.991.2 

2.3Mbps in both directions  Business, applications. 
First Ethernet capable 
solution 

G.SHDSL.bis  10 Mbps in both directions 4 km Business, Ethernet ready 

HDSL2 High-speed DSL 2 2 Mbps in both directions Two pairs 
of copper 
for E1 

Low cost E1 2Mbps 

RE-ADSL2 Reach Extended 
ADSL2 

  Up to 7kms Adding about 1km 
reach. Note over ~4km 
bandwidth starts to drop 

S-ADSL2/2+ Symmetric ADSL 
2/2+ 

 2-3 Mbps  Higher upload speeds by 
doubling the U/S 
bandwidth 

VDSL Very High-speed 
DSL 

52Mbps 1.5Mbps ~ 1km Very short distances. 
Can do symmetrical 
13Mbs @ 300 meters 

VDSL2 Very High-speed 
DSL 2 

100Mbps  ~1-2kms Backward compatible 
with other standards 
above 

FTTH Fibre to the Home 100Mbps+   High bandwidth usage.  

 

2.16 As noted above, the Optus DSLN has the potential to be a national 
metropolitan network.  Likewise, Telstra, Primus and iiNet will seek national 
coverage.  We understand that other networks will have regional focus, for 
example, Adam Internet (SA), Intermode (SA), and TNS Internet (northern 
NSW). 

2.17 The take up of the ULLS is therefore likely to be significant.  [commercial in 
confidence] 

 

What are the reasons for the lack of ULLS take-up in metropolitan and regional 
areas? 

2.18 Key reasons for the lack of ULLS take-up to date include: 

• The inability of Optus to obtain commercially acceptable access 
pricing from Telstra;  
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• The difficulty faced by Optus in achieving sufficient scale of its 
customer base due to the existing LCS and wholesale line rental pricing 
arrangements; and 

• Price squeezing by Telstra in the DSL market which has undermined 
the economics of resale in voice and broadband services. 

2.19 In relation to access pricing, the ULLS became a declared service in 1999, yet 
acceptable ULLS prices have still not been achieved.  Optus remains in 
dispute with Telstra on pricing for the monthly charge, the connection charge 
for bulk ULLS migrations, and the charge for call diversion which is activated 
between the cutover of a ULLS line and the subsequent port of the local 
number associated with that line.  This is despite the extensive discussions that 
have taken place between the parties, including numerous discussions at a 
senior level within both organisations.   

2.20 To worsen the situation, Telstra has recently submitted an undertaking for 
averaged monthly charges of $30.  This is significantly less attractive to 
competitors than its previous access undertaking.4 

2.21 In addition to the concerns noted above, there remain ongoing operational 
issues in respect of the provision of ULLS, which are likely to hinder the take 
up the service if they are not addressed.  

2.22 The ACCC would be aware that Optus has recently lodged an access dispute 
on ULLS, which in addition to price related matters, also includes a number of 
matters relating to the non-price terms and conditions of supply.  In the 
context of our access dispute Telstra has sought to challenge the ACCC’s 
jurisdiction to deal with some of these matters on the basis that they fall 
outside the service description for ULLS.  Whilst Optus is confident that the 
ACCC can take a more expansive interpretation of the service description than 
alleged by Telstra, if this is not proven to be the case then Optus believes that 
there is a need for the ACCC to review the scope of the service description.   

2.23 Of specific concern is that Telstra is seeking to use a very narrow definition of 
the ULLS to effectively frustrate access to the service.  For example, implicit 
in migrating a resale customer to ULLS is the need to port the customer’s 
number which currently requires a call diversion service to be put on the 
customer’s line during transfer.  Telstra argues that call diversion falls outside 
the scope of the declared service and has set the price for call diversion at an 
excessive level.  In Optus’ submission to the ACCC of 8 February we have 
argued that this service is fundamental to the supply of ULLS and should fall 
within the scope of the declared service. This is one from a list of processes 
and activities that Telstra will likely seek to claim is immune from the service 
declaration giving it the freedom to set terms as it sees fit.  In the interest of 
providing certainty and promoting the LTIE, Optus considers that it would be 
opportune to use this review to expand the current service description.  

                                                 
4 In that regard, Optus believes it is incorrect of Telstra to claim that the rollout of DSLNs is a reason 
regulation should be revoked when it is a the same time increasing the input price to those same 
networks and requesting an access holiday for a network which, by its own admission, will reduce the 
capacity of those networks to compete. 
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2.24 Optus believes that such factors have contributed to Australia having a 
relatively low number of telephony and broadband subscribers using DSLNs 
by international standards, as demonstrated in the following figure.5 

 
International demand for unbundled local loops 

 

2.25 In relation to take-up in rural and regional areas, in many instances ULLS is 
not the most suitable technology for delivering broadband services.  For 
instance, the architecture of many regional exchanges is such that it does not 
allow high speed broadband services to reach a sufficient proportion of the 
population with DSL technologies to make a rollout economic.  This is 
because the copper lengths are generally longer, on average, in rural areas and 
speeds deteriorate as the customer moves further away from the exchange. 

2.26 In addition, the cost of fitting an exchange varies also depends on the location 
of that exchange.  In particular, the cost of fibre backhaul is high in regional 
areas. 

 

The Commission seeks information from submitters on the extent to which they 
have benefited from regulated access to the ULLS. Specifically, the Commission 
seeks information on: 

- How helpful has the ULLS been in assisting access-seekers to enter the local 
market? 

- How helpful has the ULLS been in the provision of high bandwidth services?  

                                                 
5 Australian figure is a JP Morgan estimate for December 2005.  Remaining figures are Citigroup 
estimates for June 2005. 
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2.27 As discussed above, the declaration of the ULLS has allowed the 
commencement of plans for at least five competitors to Telstra to rollout 
DSLNs that will provide new broadband services to consumers. 

2.28 These networks will also allow for increased competition in traditional 
telephony markets.  At least Optus, Primus and iiNet have indicated that they 
will provide telephony services over their respective DSLNs.  Significantly, in 
response to these competitive investments, Telstra has begun upgrading 
exchanges to ADSL2+.   

2.29 The benefits of this form of infrastructure competition are manifold.  To 
illustrate, it will: 

• Intensify price competition, lowering prices to customers for existing 
services. 

• Provide new services to consumers at competitive prices. 

• Allow greater product differentiation by Telstra and its competitors. 

• Encourage greater quality of service. 

• Result in productive (or cost) efficiencies over a significantly greater 
proportion of the industry’s cost base. 

2.30 DSL technologies continue to advance.  As indicated in the table above, 
modems such as VDSL2 will allow for speeds of up to 100 Mbps.  If viable, 
this would allow for sufficient bandwidth for high definition television 
(HDTV) and other advanced interactive services.  The ULLS is essential to the 
future delivery of these services and future competition in these downstream 
services. 

2.31 In many regards the advancement of technologies is commoditising the 
services offered by telecommunications networks.  Rather than offering voice 
and data solutions, networks will largely offer bandwidth.  It is possible that in 
these circumstances content providers will have an increased effect on market 
outcomes.  Nevertheless, it is critical that monopoly control not be given to the 
owner of conduit over which the bandwidth is supplied.  Competition at this 
level, facilitated by the declaration of the ULLS, is likely to be essential to the 
development of new services on higher bandwidth technologies.  We note that 
a monopoly owner of bandwidth will have the incentive to restrict supply. 

 

To what extent do alternative access networks, current or emerging, provide 
competitive discipline on the pricing and output decisions of the dominant access 
network? 

2.32 Economies of scale (specifically, the capacity to recover the high fixed costs 
associated with a network rollout) remain the key barrier to entry in the local 
loop. 

2.33 New technologies may allow for local loop competition in the future.  
However, as described below there remain substantial barriers to the rollout of 
such networks including their high cost, market share constraints (most 
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involve a higher proportion of fixed costs than copper networks) and 
technological limitations. 

2.34 The figure below provides a stylised illustration of the relationship between 
costs per subscriber and penetration levels.  It is useful in demonstrating the 
absolute cost differences between the different technologies as well as the 
different scale efficiencies for each type of technologies.  It should be noted 
that these illustrations attempt to reflect the production functions for each 
technology in metropolitan areas and for a network offering voice and 
relatively high speed broadband (say up to 12 Mbps).  As discussed below, 
wireless is unlikely to be able to serve higher speed broadband connections at 
any cost. 

 
Relationship between costs per subscriber to penetration level  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2.35 There are a number of points to be made in relation to the different 
technologies: 

• Overhead cable is a potentially lower cost technology when compared 
to underground copper.  

• The scale effects on a cable network may allow for competition 
between one copper network and one cable network, assuming roughly 
equal market shares.  However, if a cable operator failed to achieve this 
level of scale (due to say overbuild from the copper network or 
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customer stickiness), such entry is likely to be uneconomic and not 
welfare enhancing. 

• In other countries (including the US, the UK and Canada), cable 
operators have been reasonably successful in competing with 
incumbent copper loop providers.  However, in each of these cases 
restrictions were imposed on cross-ownership of cable and copper 
networks. 

• A DSLN has scale effects but these are relatively less significant as the 
ULLS input cost per subscriber does not vary with penetration 
(assuming a monopoly copper network).  Scale effects arise in the fibre 
backhaul and DSLAM network elements.   

• In a FTTN network architecture, the scale effects exhibited by a DSLN 
would increase dramatically as a greater proportion of the total costs of 
the network would be fixed. 

• Competition from a DSLN allows the copper network owner to enjoy 
the full benefits of their economies of scale.  Entry from an alternative 
technology may reduce this efficiency. 

• Wireless networks exhibit the strongest economies of scale as the 
greatest proportion of their costs are associated with the core network 
and base stations, rather than customer dependent costs.  

2.36 These points highlight two factors as being key barriers to entry in the local 
loop market: scale and the threat of incumbent overbuild. 

2.37 In addition to these key factors, barriers to entry include the sheer scale of the 
investment required to replicate the local loop and the risks associated with 
such an investment being successful.   

2.38 Partial replication of the local loop (in specific geographic areas) would likely 
promote competition in those areas.  However, a competitor restricted to a 
particular geographic area may not exert significant competitive pressure on a 
national network operator.  This is because the operator of the geographically 
restricted area would impose higher costs on customer who wish to identify 
they can be served by that operator. The operator would similarly face higher 
unit costs to the extent that there are economies in customer communication.  
For these reasons and others discussed below, effective competition may 
require access to the incumbent network to compete in the retail market at a 
national level.  Competition at the national level is likely to promote the LTIE 
to greater extent then that offered by local competitors only. 

2.39 It should also be noted that wireless networks may be a more effective service 
in duplicating the local loop in regional areas. In particular the WiMax 
technology is emerging as a credible technology for local loop alternatives: 
performance on par with existing DSL, differentiated features such as quality 
of services and relative ease of installation.  However, wireless networks are 
not presently capable of matching the broadband speed offered by fixed 
networks.   
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2.40 For the reasons noted above, alternative access technologies cannot be said to 
place any effective constraint or discipline on Telstra as the owner of the 
dominant copper loop.  Regulation of the copper local loop remains, therefore, 
a key priority. 

3. Fibre to the node (FTTN) 

3.1 Telstra has announced a proposal to upgrade 450 exchanges in metropolitan 
areas, and to migrate telephony and internet services served by those 
exchanges to an IP based network built out by fibre to 20,000 nodes located 
kerbside.  Such a network is termed fibre to the node (FTTN). 

3.2 Telstra’s proposal suggests that up to 4 million homes would be served by its 
FTTN network.  Telstra indicates that speeds of up to 12 Mbps would be 
available to these 4 million homes based on present network configurations 
and the use of ADSL2+ modems. 

3.3 At present the Telstra proposal appears to be indefinitely deferred, subject to 
regulatory decision making.  In particular, Telstra has been seeking an ‘access 
holiday’ for this network.   

 

What will be the impact on existing DSL service providers or other providers 
using ULL of Telstra’s proposed FTTN network? 

3.4 The impact on competition of the rollout of Telstra’s FTTN network is heavily 
dependent upon the way in which Telstra’s network is regulated and operated.  
Optus has considered three potential scenarios, as follows: 

(a) Telstra rolls out a FTTN network and obtains an access holiday.  There 
are two variants of this option: 

i) Telstra cuts the copper between the exchange and the nodes; 
and 

ii) Telstra retains the copper between the exchange and the 
nodes.  This category can be classified further according to 
whether or not Telstra continues to maintain the copper. 

(b) Telstra rolls out a FTTN network, but is required through regulation to 
provide access seekers with access to the RIMs (or nodes).  

(c) A FTTN is jointly owned and operated by Telstra and competitors.   

3.5 The impacts on competition arising from each of these scenarios are discussed 
separately below. 

Telstra is granted an access holiday for its FTTN network 

3.6 Telstra has indicated that its investment in a FTTN network is conditional 
upon it receiving favourable regulatory outcomes.  A favourable regulatory 
outcome appears to be code for an access holiday for the FTTN. 
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3.7 Optus is fundamentally opposed to an access holiday for a FTTN network.  A 
number of points can be made in relation to this: 

(a) Telstra’s calls for an access holiday are likely to be a defensive play to 
prevent substantive erosion of its lucrative fixed line share with the 
rollout of ULLS. 

(b) Telstra’s competitors are unable to replicate a FTTN network due to 
the sheer size of the capital required.  Only Telstra, with its historical 
monopoly position (with +80% market share), can justify such a roll 
out. 

(c) It is likely that Telstra’s investment is only justified because of the 
adverse impact such an investment would have on competitors.  
Indeed, it is worth noting that British Telecom has rejected a similar 
FTTN rollout in the UK on the basis that it is uneconomic. 

(d) An access holiday would allow Telstra to have relatively uncontested 
product differentiation to households. 

(e) As Telstra moves away from the copper infrastructure, it will try to 
force an increase in the cost of ULL as its cost allocation to 
competitors using ULL increases.  This will immediately translate into 
a margin reduction for all ULL players 

3.8 Optus does not deny that a FTTN network will provide significant potential 
benefits to customers in terms of speed of access and bandwidth. However, it 
should not be allowed to be a vehicle for lessening the reasonable capacities of 
competitors to provide a constraint on Telstra’s pricing.  In other words, 
competition should not be tradeable to achieve an FTTN network. 

3.9 The rollout of a FTTN by the dominant carrier without access or sharing 
arrangements would likely have a significant negative impact on competition 
in markets for telephony and broadband services.   

3.10 As discussed above, Optus is currently in the process of rolling out a DSL 
network which, by 2009, is anticipated to be capable of providing services to 
around 2.9 million homes and businesses in addition to those that can be 
served by our HFC network.   

3.11 Meanwhile, Optus estimates that based on publicly available information 
regarding Telstra’s FTTN, of the approximately 8.6 million Australian 
households and businesses, the FTTN would upgrade 4 million locations.  Of 
those 4 million, Telstra indicates that a third are within 1.5km from the 
exchange and hence will not need to be migrated to the FTTN network.  Optus 
therefore estimates that around 1.33 million homes could be served using a 
DSL network with DSLAMs located at Telstra exchanges.  (This assumes the 
copper to these homes is maintained – an assumption which seems reasonable 
as presumably Telstra will continue to use that copper to serve these 
customers). 

3.12 Assuming that the copper is not cut, then Optus and other exchange based 
DSLN competitors would be able to continue to compete against Telstra for 
customers located within 1.5km of the exchange.  This is because both Telstra 
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and exchange-based DSLN competitors would be able to deliver comparable 
broadband speeds over their infrastructure, as demonstrated in the following 
graph: 

 

ADSL 2+ speed distance relationship 

 

 

 

 

 

 

 

 

 

 

 

 

3.13 Nevertheless, this represents a significant reduction in the addressable market 
for competitors using xDSL technology.  This market is likely to be smaller 
still since some exchanges may have too few customers to make them viable 
for continued service.   

3.14 In terms of the approximately two-thirds of customers that would be located 
beyond the nodes, however, the ability of Telstra’s competitors to compete 
would be severely compromised.  This is because, as shown above, speeds on 
a DSLN drop significantly with distance from the exchange.  A FTTN with 
loop lengths of 1.5 km will offer consistent speeds in excess of 12 Mbps, 
whereas an exchange-based DSL network will offer variable speeds.   
Telstra’s competitors could therefore only compete equitably in around one-
third of the 4 million addressable market. 

3.15 In assessing the relevance of the impacts of speed variations, it is important to 
note that future services which will define the competitive landscape will be 
bandwidth intensive.  Many services, including HDTV, will also require 
dedicated or reserve capacity.  For example, a HDTV channel will require 
around 10 - 12 Mbps using HD MPEG4 encoding.  This capacity would need 
to be reserved for HDTV use, hence additional capacity would be required to 
offer other voice and data services.  The following graph shows the amount of 
bandwidth that is needed for a variety of uses. 
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Bandwidth requirements for various services 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

3.16 A FTTN will therefore not strand DSLAM investments per se, but it will 
significantly undermine the investment in DSLAM’s since two thirds of the 
expected addressable customers will no longer be capable of being served 
from those DSLAMs.  This is likely to make existing and future investments at 
the exchange level uneconomic due to a reduction in scale economies.  That is, 
the decision to invest in a DSLAM in exchange depends on the capacity to 
recover the fixed cost of the DSLAM and the fibre backhaul from the 
customer base served by that exchange.   If an access holiday is granted, 
therefore, Telstra could potentially become the only player which can viably 
provide high bandwidth data services to the market. 

Competition if access to the FTTN permitted 

3.17 If Telstra’s FTTN build proceeds and access to the network is allowed, then 
Optus would be required to shift its aggregation point to the node to enable it 
to service the two-thirds of the homes in Telstra’s FTTN network footprint. 

3.18 If Telstra were not required to provide space in its street furniture to 
accommodation access seekers, then competition would potentially be 
unviable.  The costs involved in duplicating Telstra’s street furniture would 
pose a significant barrier to entry.  To illustrate, Optus estimates that Telstra’s 
FTTN network would terminate at around 40-50 nodes per exchange serving 
area. The figure of 40-50 is likely to be an average of metropolitan and rural 
areas, although we do not believe that there would be significant difference 
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between areas6.   Competitors wishing to utilise the FTTN network would 
therefore need to build street furniture at 40 – 50 locations within each 
exchange serving area.  There would be further costs involved in that the fibre 
from Telstra’s cabinets would need to reach access seekers’ cabinets through 
underground trenches.  Telstra’s significantly larger existing customer base 
gives it greater ability to recover these fixed costs than its competitors. 

3.19 In addition to competition issues, there would likely be significant 
environmental and community concerns with carriers installing multiple 
cabinets at kerbside locations. 

3.20 A requirement on Telstra to provide sufficient space in its street furniture to 
accommodate its competitors’ infrastructure would clearly comprise a much 
better solution from an LTIE perspective.  Sharing of kerbside cabinets will 
likely reduce the cost of build for all carriers, making it more economic for 
competitors to compete with Telstra’s FTTN network.   

Co-build of FTTN network 

3.21 Another option, in which Optus has already signalled its interest, involves co-
build and joint operation by competitors of a FTTN network.   Under this 
scenario, competitors could share the network costs while running their retail 
operations separately.  The network operators would compete for their own 
customers off the shared network. 

3.22 This option would potentially maximise the benefits to end users of a FTTN 
network.  The key benefits include: 

• All parties involved in the venture would have the ability to provide the 
high-speed services to all customers in an exchange-serving area; 

• It could eliminate incentives for discrimination against rivals; and 

• It could reduce the need for regulatory intervention by introducing 
competition to infrastructure that would otherwise display strong 
bottleneck characteristics. 

3.23 Indeed, a co-build would address one of Telstra’s key concerns – that is the 
potential asymmetry in its return on capital if the asset is subject to regulation.  
Telstra’s apparent concern is that its downside from such an investment is 
substantial, yet if subject to regulation, its upside is capped by regulation.  
Telstra’s solution appears to be either an access holiday or an allowance for a 
higher regulated return to address the asymmetry.   In Optus’ view a better 
solution to the asymmetry is for other operators to share Telstra’s downside 
risks and allow competition to fulfil the role of regulation in capping the 
upside. 

3.24 A similar approach has been used in rolling out third generation mobile 
networks.  Optus and Vodafone have shared the cost of a 3G network, while 
competing strongly at the applications and services layer.  There is a similar 
cost sharing arrangement between Telstra and Hutchison.  Given that the costs 

                                                 
6 We note that the average number of nodes per exchange could be lower for new estates as Telstra 
would be able to optimise the design of its network. 
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of rolling out FTTN are even higher, this would seem to be a sensible 
approach. 

 

If the additional costs associated with competitors rolling out multiple fibre-based 
networks to the node are prohibitive, how useful would regulated access at the node 
level be? 

3.25 Telstra has not lodged an exemption or special access undertaking for its 
proposed FTTN network.  However, we understand that Telstra has requested 
and continues to seek some form of regulatory holiday for that asset via the 
Government. 

3.26 In its discussion paper the Commission correctly identify that: 

Regulation may deter future investment as the owner would not 
have full control over its facility and potential investors may decide 
that it is better to wait for others to invest first if there are a 
number of firms considering entry. With innovative services in 
particular, where the return on investment is highly uncertain, this 
could discourage an efficient level of investment. 

3.27 However, the Commission also identify (on page 52) factors which would 
encourage such investment and offset the impact of regulation.  Such effects 
are likely to be substantial, particularly the first mover advantage, for an 
incumbent telephony provider.  This is because of the apparent stickiness of 
customers. 

3.28 It should also be noted that regulatory risk is inherent and unavoidable.  It is 
important to recognise, that most regulated assets (including a FTTN network) 
would have a life which far exceeds the regulated period for an exemption or 
special access undertaking.  For the reasons articulated in this submission, it is 
essential that Telstra’s request for an access holiday is denied.  Particularly, 
Optus notes that in its recent strategic review presentations, Telstra indicated 
that the FTTN investment will be used to help to raise its margins to in excess 
of 50%.  Optus believes that such margins would arise only because Telstra 
would be a dominant player facing very little effective competition. 

4. Declaration of a wholesale xDSL, BGDSL or broadband access service  

4.1 Optus believes that declaration should be reserved for services that provide 
enduring market power to the service provider.   By contrast, where there is 
the imminent prospect of wholesale competition, declaration should be 
delayed in favour of competition regulation.   

4.2 Service declarations are intended to promote the LTIE by enhancing 
competition in the retail market.  Declaring a service will therefore only be 
warranted where retail competition is not effective.   It is also worth observing 
that competition regulation is intended to prevent conduct from the incumbent 
that substantially lessens competition in the retail market or the prospect of 
competition at the wholesale level.  It may not however prevent monopoly 
pricing at either the retail or wholesale level in the short term.  However, any 
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above cost pricing should create the incentive for entry and if costs conditions 
allow, entry will ensure such pricing is not sustainable in the long run. 

4.3 As discussed elsewhere in this submission, Optus believes that declaration of 
PSTN OTA services is warranted because the local loop displays strong 
natural monopoly characteristics in many locations of Australia.  While the 
natural monopoly issue is relevant in the broadband services market, customer 
switching costs appear to be significantly lower than in the voice services 
market suggesting that entrants will have a better ability to compete for 
customers.   

4.4 Optus would therefore contend that broadband services need not necessarily 
be declared in locations where wholesale level competition has not emerged.  
However, the Commission will need to monitor market outcomes closely if it 
decides not to regulate.  Clearly, if entry does not occur and competition does 
not develop at the wholesale level then consideration must be given to whether 
declaration is in the long term interests of end-users (LTIE). 

 

How competitive is the market for wholesale broadband services? For wholesale 
ADSL services?  

4.5 Optus believes there is strong evidence to suggest that there is a separate 
market in which residential wholesale broadband services (ADSL) are 
supplied. 

4.6 Telstra’s market share in this wholesale ADSL market is near 100%.  Telstra’s 
conduct in this market and the retail market for ADSL services has been the 
subject of Competition Notices, most recently in March 2004.  Optus does not 
believe the circumstances in these markets have materially changed since that 
last Notice was issued such that the conclusion that Telstra has substantial 
market power should be changed. 

4.7 Since that time Optus’ investment in a DSLN has become more certain.  
However, as discussed above, the migration of Optus’ existing resale customer 
base is dependent on processes employed by Telstra. [commercial-in-
confidence] 

4.8 Optus’ operational priority is to migrate its retail customer base rather than 
establishing a wholesale access service.  As such, for the foreseeable future 
Optus is unlikely to provide a competitive constraint on Telstra’s behaviour in 
the wholesale provision of access services. 

 

How competitive is the market for Business Grade DSL services 

4.9 Telstra is overwhelmingly dominant in the markets for retail and wholesale 
business data services.  At the retail level, Telstra is the sole provider of BDSL 
services and other business data services, such as Digital Data Services (DDS) 
in many geographic areas.  It is also dominant at the wholesale level by being 
the sole provider of business data services, such as Data Access Radial (DAR) 
(the wholesale equivalent of its DDS service), in many geographic areas. 
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4.10 There is competitive supply of wholesale BDSL services only in those 
geographic areas where there has been DSLAM deployment.  Optus, 
PowerTel and AAPT are the only wholesale BDSL suppliers of any note other 
than Telstra (which, as outlined already, is effectively refusing to supply a 
wholesale BDSL service in order to foreclose competition at the retail level).   

4.11 Optus currently has a wholesale BDSL network covering 208 exchanges.  
PowerTel’s network covers 110 exchanges and sits largely within Optus’ 
footprint.  AAPT has a 44 exchange network.  All are tiny compared with 
Telstra’s BDSL network covering 1,235 exchanges.  (Telstra also offers a 
limited wholesale BDSL service, L2BG, from Nextep’s 99 exchange network.  
This network sits largely within Optus’ network.) 

4.12 For reasons of functionality and price, there are no practical substitutes to 
wholesale BDSL in areas where there has not been DSLAM deployment and 
wholesale customers are reliant on Telstra.  DAR is most commonly cited as a 
wholesale substitute to Telstra’s retail BDSL service.  However, it is not.  This 
is because it is priced substantially higher than BDSL, as the ACCC is already 
aware.  DAR has a superior SLA to BDSL (reflected in part in its premium 
pricing).  However, it requires a conversion of its interface to make it 
compatible for services that require an Ethernet interface.   

4.13 The following Telstra wholesale services are not substitutes for wholesale 
BDSL because they also require their interfaces to be converted to make them 
compatible for BDSL-reliant services and their pricing is higher than BDSL – 
Wholesale ISDN; Wholesale Frame Relay; Wholesale ATM; DDS Fastway 
(resale); and Megalink (resale).  Telstra’s Access Network Leases are not 
substitutes for BDSL for the same issues and additionally do not include 
backhaul.  Telstra’s wholesale ADSL service is not a substitute for BDSL 
because its quality of service is inadequate.  Telstra ADSL is an unspecified 
bit rate product, whereas BDSL provides a variable bit rate non-real time 
quality of service.   

4.14 Since 2004, Telstra has been taking advantage of its dominance in the market 
for wholesale broadband services by effectively refusing to supply a wholesale 
BDSL service – initially by resisting and delaying the service’s development 
and then by offering commercially unviable terms and conditions to wholesale 
customers for the service – in order to lock-in corporate and government 
customers at the retail level.   

4.15 Telstra’s conduct has meant that other carriers have been unable to compete 
for retail customers (particularly multi-site customers) in geographic areas 
where DAR is the only wholesale service provided by Telstra.  While Optus 
has deployed DSLAMs, the greatest proportion of these are in CBD and 
metropolitan areas.   

 

What are the barriers to entry for firms looking to provide wholesale broadband 
services? For wholesale ADSL services? For wholesale BDSL services? 

4.16 As discussed above, a key barrier to entry for deploying DSLAMs in order to 
provide broadband services is the cost of backhaul payable to Telstra.  It is 
usually only economic for Optus to deploy DSLAMs in exchanges that are on 
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our own fibre network or where backhaul costs (pricing is distance-based) can 
be minimised by relatively close proximity to our fibre network.  Other cost-
based barriers are the capital expenditure required per-exchange to deploy a 
DSLAM, including costs such as Telstra Exchange Building Access (TEBA) 
rental.  A key non-cost based barrier to entry is Telstra’s ability to delay and 
frustrate access to exchanges.  

 

In what geographic areas is it feasible for competitors to Telstra to install DSLAMs 
for broadband services? 

4.17 As discussed above, Optus is presently rolling out a DSLN to 340 
metropolitan exchanges.  Once established, Optus plans to wholesale an 
ADSL2+ broadband service.  It will also wholesale a resale telephony service. 

4.18 [commercial-in-confidence] 

4.19 The rollout of DSLAMs is technically feasible at all exchanges.  However, 
competitors would only roll out to exchanges that they believe they can gain 
sufficient market share in to recover the fixed costs of connecting the 
exchange to a DSLN.    

4.20 [commercial-in-confidence]  

 

Should ADSL or BDSL wholesale services only be regulated in areas which are 
unlikely to see ULLS/DSLAM deployment? 

4.21 It is Optus’ experience that the most effective competitors can offer a 
consistent, national service offering.  Customers appear to favour 
telecommunications service providers who can offer services regardless of 
their present infrastructure build.  Customers appear to be reluctant to incur 
costs associated with switching providers if that involves additional search 
costs to determine whether infrastructure service is available. 

4.22 Optus’ experience in relation to the early period of competition in which it 
provided services on its HFC was that customers were commonly frustrated 
when they contacted Optus following some form of advertisement only to 
learn that they were not serviced by the HFC network.  This frustration is 
believed to have had a substantial impact on the Optus brand. 

4.23 In economic terms, competition on a national basis may be more effective 
because of the economies of scale in advertising and promotion.  For example, 
the cost of producing a television commercial is the same notwithstanding 
whether advertising a product in Sydney or across Australia.   

4.24 To ensure effective national competition, it may be that some network 
providers may need to rely on the incumbent (Telstra) in order to provide a 
wholesale service.  Clearly the provision of this wholesale service is unlikely 
to be in Telstra’s interest, particularly if it will facilitate broader competition, 
and Telstra is likely to refuse to supply.  As such declaration may be 
warranted.   
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4.25 However, it is Optus’ view that forbearance may be the appropriate response 
at this point in time.  For the reasons stated above, it is unclear whether market 
outcomes and cost conditions will allow for wholesale broadband competition 
in metropolitan and regional areas.  That said, it may be best for the long term 
if the market determines whether competition is feasible.  

4.26 Notwithstanding this, Optus believes that any period of forbearance on 
declaration must not deter the Commission from ensuring that the incumbent 
does not refuse to supply or supply on terms which lessen the prospect of 
competition.  That is, the Commission must ensure that conditions are not set 
that lessen competition in the retail market in the short term or lessen the 
prospect of wholesale competition.  In that regard, the competition provisions 
under Part XIB may be sufficient for that purpose. 

 

Should broadband competition be access-based, or inter-modal (ie, provided over 
completely independent local access networks such as HFC or wireless)? 

4.27 If the economics of local access allow for competition between independent 
networks then consumers would likely benefit from inter-modal competition.  
However, as discussed at length above, local access networks in Australia 
exhibit strong local economies of scale and the threat of incumbent over-build 
is a key risk to competitor investment.   

4.28 In this circumstance, inter-modal competition is likely to be socially wasteful 
and regulated access-based regulation will increase welfare and better promote 
competition. 

 

How might Telstra’s FTTN plans affect the capacity of competitors to compete in 
the provision of wholesale ADSL services? BDSL services? 

4.29 As discussed above, Telstra’s deployment of a FTTN may create a significant 
barrier to ubiquitous access based competition from DSLNs.  If retail 
competition is lessened by competitors not being able to provide equivalent 
speeds, then competition may be promoted through the declaration of a 
wholesale broadband service from an appropriate POI to the end-user’s 
premises. 

4.30 Furthermore, Optus believes that any declaration should be technologically 
neutral. It should allow access to a service for the carriage of data at defined 
speeds and quality from a point of interconnection to an end-user’s premises. 

 

Could declaration of wholesale ADSL services and/or BDSL services act as a 
‘stepping stone’ to ULLS-based competition? 

4.31 Declaration of a wholesale broadband access service may well be a stepping 
stone to competition.  Local carriage service regulation has been a vital avenue 
for competition in long distance service (using PSTN OTA), and it has also 
been a key stepping stone service to the rollout of DSLNs. 
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4.32 In that regard, access to a wholesale ADSL and local carriage services 
facilitates the downstream retail competition in broadband local telephony 
services.  As such they may act as a stepping stone to partial and full 
infrastructure competition.  However, there is a sharp contrast between the 
development of retail competition in broadband and local telephony that is 
relevant to the Commission’s decision making.   

4.33 Telstra was the incumbent monopolist in local telephony services.  Despite the 
1997 telecommunications reforms which were intended to significantly 
enhance competition, Telstra’s retail market share in the basic market is 72%, 
and 91% when its wholesale basic access services are included.  It has been 
difficult for competitors to make inroads into this due in part to relatively high 
switching costs and customer inertia. 

4.34 In contrast, competition in broadband services is immature.  Whilst Telstra has 
had a first mover advantage and the potential to leverage its market power 
from other markets, customer switching costs are significantly lower.  This is 
because many customers are yet to take the service or are upgrading from dial-
up.  They are therefore at a natural switching point where they are willing to 
incur the search costs associated with choosing between providers. 

4.35 This is not to say that Telstra will have any less incentive to lessen 
competition in the broadband market.  Clearly, it has sought to do so with a 
price squeeze in 2004.  

4.36 The contrast is that regulation of wholesale broadband may not be necessary to 
promote competition at this point in time, particularly given the anticipated 
take-up of ULLS in the next three years.  Regulation comes with risks, 
including the risk that it will stifle investment in duplicate infrastructure by 
making potential entrants biased towards buying access rather than building 
bypass services. 

 

If wholesale broadband services were to be declared, how should they be priced? 

4.37 If the service is declared then its pricing principle should reflect the potential 
for future infrastructure competition.  In that regard, the pricing principle 
should allow for competitively neutral retail competition. This could be 
implemented with a retail minus (retail) cost pricing approach. 

` 

5. PSTN originating and termination access services 

5.1 Optus believes that continued regulation of PSTN OTA is required in locations 
where competition is not effective at the local loop level.  In the absence of 
regulation of these non-competitive services, Telstra would face incentives to 
to lessen competition in the markets downstream to PSTN OTA. 

5.2 In locations where local loop competition does exist, however, the need for 
regulation becomes less apparent.  This is because in a competitive 
environment, wholesale providers of basic access services will seek to ensure 
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that the long distance services delivered over their networks are competitively 
priced in order to attract basic access subscribers. 

5.3 To expand on this, when customers subscribe to a network for basic access 
services, they are effectively buying the right to place calls, and to be called.  
When deciding which network to subscribe to for their basic access services, 
therefore, they will likely consider the costs of calling other parties from their 
network (both local and long distance) and the costs of being called.   Basic 
access providers will thus face incentives to set long distance prices (and 
PSTN OTA rates to the extent that they are cost inputs) at competitive rates as 
a means of encouraging customers to subscribe to their network for basic 
access services.   

5.4 Preselect-only providers may also hold some countervailing power in PSTN 
OTA negotiations in a competitive wholesale basic access market.  For 
example, a long distance provider could potentially offer retail long distance 
prices that differ according to the carrier that the long distance customer 
subscribes to for basic access services.  To the extent that this would influence 
the ability of the basic access provider to compete in that market, the access 
seeker may have incentives to offer PSTN OTA rates to preselect providers at 
competitive rates. 

5.5 Of key importance to this discussion, however, is the uncertainly as to whether 
basic access competition is likely to emerge in Australia in the near future (in 
the absence of government subsidies to encourage rollout of competing 
networks).   

5.6 As a result of this, in relation to the origination service, Telstra would be less 
compelled to offer retail lower prices for outgoing calls on its network in areas 
where it had a monopoly on the provision of wholesale basic access services.  
While the retail pricing parity and price cap obligations would prevent it from 
being able to set monopoly retail prices for these calls, they would not prevent 
Telstra from setting monopoly PSTN origination rates.   

5.7 In relation to the termination service, Telstra would similarly face few 
incentives to offer low incoming calls prices in order to encourage basic 
access subscription in non-competitive areas.  By setting high wholesale prices 
for terminating calls to these customers, therefore, Telstra could potentially: 

• Generate monopoly rates from these wholesale customers; and 

• Lessen competition in the competitive pockets of the long distance 
market.  It could do this by increasing the average prices that its 
competitors pay for terminating its customers’ calls to a level that is 
higher than the average cost faced by Telstra. 

5.8 These factors combined would suggest that an ongoing need for PSTN OTA 
regulation will remain in areas where there is ineffective competition at the 
CAN level.  Given the emerging ULLS roll-out plans, it would be premature 
to undeclare PSTN in metropolitan areas at this time.  Optus recommends that 
the PSTN declaration is rolled-over. 
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What is the role of the PSTN OTA service where alternative networks are 
increasingly established? 

5.9 As alternative networks emerge, the PSTN OTA service will likely diminish in 
importance in some locations.  However, in the absence of government 
subsidies to promote rollout of competing infrastructure, it is highly unlikely 
that such networks will be deployed in low density areas for some time and 
even in high density areas barriers to entry remain significant.  This is because 
at this point in time, these networks would not be able to compete on cost and/ 
or quality with Telstra’s network.  Factors that currently pose barriers to the 
rollout of competing infrastructure include: 

• The prohibitive cost of backhaul; 

• Limited availability of spectrum for use of wireless technologies; and 

• Service quality issues for the delivery of voice services over broadband 
wireless technologies. 

5.10 These factors mean that the PSTN OTA service will remain widely used at 
least within the forthcoming regulatory period.  

 

Do all components of the PSTN OTA service need to be declared in the face of 
other declared services, such as ULLS and transmission capacity? 

5.11 The ULLS service may be most heavily utilised in high density areas.  Where 
ULLS-based networks are rolled out, competition amongst network providers 
for basic access subscribers should create competitive pressures in the 
originating and termination access market, therefore reducing the need for 
PSTN OTA regulation.  Nevertheless, it will take some time yet for these 
competitive pressures to exert an effective constraint on Telstra. 

5.12 However, these competitive pressures will not extend to areas where Telstra 
retains a monopoly at the customer access level.  PSTN OTA would therefore 
most likely need to remain regulated in such non-competitive areas. 

 

To what extent (if any) is it possible for Telstra to engage in foreclosure and price 
squeeze behaviour in the absence of declaration? 

5.13 In areas where Telstra is a monopoly (or near-monopoly) wholesale provider 
of basic access services, as a vertically integrated carrier Telstra may face 
strong incentives to: 

• Exclude retail competitors from markets downstream to PSTN OTA; or 

• Disadvantage competitors by selling PSTN OTA services at 
discriminatory rates. 

5.14 The declaration facilitates the prevention of such behaviour.  While the 
provisions of Part XIB of the Trade Practices Act are also intended to prevent 
these forms of anticompetitive conduct, they arguably are not as effective in 
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doing so for an access service of this nature that is used as a component to 
provide a number of downstream retail services. 

5.15 For example, declaration would require Telstra to sell the monopoly services 
to retail competitors.  In the absence of a declaration, however, competitors 
(and the regulator) would need to demonstrate that the refusal to supply has 
led to a substantial lessening of competition (the test for action under Part 
XIB).  This could be very difficult, time consuming, and costly.   

5.16 We also note that Part XIB of the Trade Practices Act is not an efficient 
mechanism to set access prices.  It also best lends itself to the regulation of 
resale services, as noted above, where price squeeze behaviour can be easier to 
detect. 

 

How important is PSTN OTA as a means of providing long-distance and FTM 
services or preselectable services and as part of bundled service offerings? 

5.17 At this point in time, PSTN OTA remains a vital input into the provision of 
downstream retail services to a substantial proportion of fixed telephony users 
in Australia.   Alternative technologies for delivering services of comparable 
quality at comparable cost are not readily available for Australia-wide 
deployment. 

5.18 According to Telstra’s 2005 Annual Review, it currently holds around 91% 
market share in basic access lines (including resold lines), meaning that the 
vast majority of long distance traffic originates and terminates on Telstra’s 
network.  If Telstra refused to provide PSTN OTA services on reasonable 
terms, then access seekers could find themselves unable to compete effectively 
in the market for long distance services.    

 

To what extent is PSTN terminating access more important than PSTN originating 
access as a means of ensuring any-to-any connectivity between competing 
networks? 

5.19 Clearly, refusal by an access provider to sell terminating services to a 
competitor would preclude any-to-any connectivity.   

5.20 While being able to obtain access to the originating service on reasonable 
terms is, at this point in time, a necessary condition for effective competition 
in markets downstream to PSTN OTA, it is not a necessary condition for any-
to-any connectivity.  If PSTN OTA services were not declared then Telstra 
could potentially be the only provider of the relevant downstream retail 
services.   

5.21 Notwithstanding this, we note that continuing regulation of both originating 
and terminating access could facilitate the emergence of facilities based 
competition.  If this causes traffic to migrate to these competing networks, 
then Telstra’s incentives to restrict any-to-any connectivity through refusing to 
provide terminating services on reasonable terms would lessen. 
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5.22 Furthermore, the fact that the terminating service can influence whether any-
to-any connectivity is achieved does not necessarily mean that non-declaration 
of the terminating services would provide for worse outcomes from an LTIE 
perspective than non-declaration of the origination service. 

 

To what extent are the regulatory approaches being adopted in other jurisdictions 
relevant to the assessment of the need for regulation of PSTN OTA in Australia? 

5.23 Australia has a highly geographically dispersed population.   Because of the 
inverse relationship between population density and network costs, the 
prospects for rollout of competing infrastructure Australia-wide in the absence 
of government subsidisation is relatively small compared to other countries. 

5.24 This would suggest that the need for continued regulation of PSTN OTA 
services in non-competitive areas is more apparent in Australia than some of 
the other countries that have determined that there is ongoing need for 
regulation. 

5.25 Furthermore, Optus notes that at present, Australia has a relatively low 
proportion of residential homes that are reached by non-incumbent fixed 
networks, as demonstrated in the following table:7 

 
Reach of non-incumbent networks 

 

5.26 This would also suggest that the need for the existence of access regulations to 
safeguard competition would be higher in Australia.   

                                                 
7 Singapore figure from Starhub IPO prospectus.  Netherlands and Germany figures from Citigroup, 
September 2005.  US figure from US National Cable TV and Telecoms Association.   UK figure from 
NTL, October 2005.  Australia figure is an Optus estimate derived from 1.4 million homes addresable 
by the HFC network versus 7.2 million occupied homes. 
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What will be the impact of new technologies on the need for regulation of the PSTN 
OTA over time? 

5.27 The introduction of new technologies for the delivery of customer access 
services in the future could reduce the need for regulation of PSTN OTA over 
time.  However, until such technologies are able to provide comparable 
services at comparable cost, continued regulation would be required to 
safeguard the LTIE in areas where competition is weak or non-existent.   

 

To what extent is a staged approach to the removal of regulation from various 
underlying components of the PSTN OTA service feasible and/or warranted? 

5.28 A staged approach to the removal of regulation would appear to comprise a 
sensible approach.  Indeed, it would be costly to continue to regulate a 
network component that did not display bottleneck characteristics.   

5.29 However, before the regulations could be rolled back, careful consideration 
would be required of the underlying components to ensure that there really 
were in fact sufficient competitive pressures to warrant removal of the 
regulations. 

5.30 The Commission must also be cognisant of the fact that while the emergence 
of new technologies could lead to an increasing deployment of competing 
networks, it could be some time (if at all) before competing infrastructure 
components existed in all parts of Australia.  Therefore, the underlying 
components of the PSTN OTA service are likely to retain bottleneck 
characteristics in the competitive horizon for metropolitan areas and in the 
longer term in rural and regional Australia.   

 

Should the Commission alter the current service description to make the PSTN 
OTA service technology neutral? 

5.31 The PSTN OTA service was declared in an attempt to facilitate a competitive 
retail long distance market.  As new technologies emerge, it is possible that 
infrastructure duplication will become increasing viable, thus ameliorating the 
need for regulations.  However, until this point is reached, continued 
regulation will be required to enable parties that do not own the necessary 
infrastructure to compete in the retail market.   

5.32 If the technologies used to originate and terminate calls change yet a 
bottleneck remains, then the service description should be updated to capture 
these new technologies.  If this is not done, the existence of retail competition 
could be placed at risk. 

5.33 A technologically neutral service description could also minimise distortions 
in the efficient use of, and investment in, infrastructure.  In particular, the 
service description should be updated to encompass new originating and 
terminating technologies (where the need for regulation exists) to prevent an 
access provider from inefficiently investing in a new technology for the sole 
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purpose of enhancing its ability to exploit its market power by by-passing 
regulations on its existing infrastructure. 

 

Is the original ‘stepping stone’ rationale for declaration of PSTN OTA still 
relevant? 

5.34 The ‘stepping stone’ rationale still holds relevance, although Optus does not 
consider it to comprise a necessary condition for declaration. 

5.35 Optus’ proposed DSLN rollout would not have been possible if the PSTN 
OTA service was not available as a means of enabling Optus to build scale in 
its customer base.   

5.36 Notwithstanding this, there are many locations where, in the absence of 
government subsidies, infrastructure rollout simply will not occur.  In such 
areas, the promotion of retail based competition through the service 
declaration will certainly benefit the LTIE relative to provision of retail 
services by a single monopolist.  This is because the retailers that rely on 
PSTN OTA access would still exert competitive pressures on the retail market, 
which would in turn, hinder Telstra’s ability to abuse its market power.   

5.37 So even if there is little or no prospect of PSTN OTA being used as a stepping 
stone to facilities based competition, the continued declaration may still be 
desirable. 

 

Does continued declaration of PSTN OTA services send the right build versus buy 
decisions to access-seekers? 

5.38 It is the access price, rather than the existence of regulation per se, that will 
determine whether or not the appropriate build-buy signals are sent to the 
market. 

5.39 However, we recognise that in the absence of effective competition at the 
wholesale level, an access provider will be likely set access prices at levels 
that could tilt the build-buy decision in favour of build.  Continuing regulation 
of PSTN OTA services in non-competitive areas could therefore protect the 
LTIE against the potential for over-build.  Notwithstanding this, the 
Commission would still need to set access prices that provided the appropriate 
build-buy signals. 

5.40 Optus also notes that competing infrastructure build will only be likely to 
occur if there is certainty surrounding the ability to terminate calls on Telstra’s 
network. 

 

Does continuing declaration of PSTN OTA services affect the investment decisions 
of access-providers? 

5.41 Optus does not believe that continued regulation of the PSTN OTA would 
detrimentally distort Telstra’s investment decisions.   In setting access prices, 
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the ACCC is required to have regard to the legitimate business interests of the 
access provider.  This means that the ACCC will generally attempt to set 
prices that enable cost recovery by the access provider.  So long as the access 
provider is recovering its reasonably incurred operational and capital costs, its 
investment decisions should broadly reflect those of a competitive market 
participant.  If the access price is set at an appropriate level, therefore, we 
would not expect the investment decisions to be affected in a manner that is 
either unreasonable, or unreasonably harms Telstra. 

5.42 As mentioned above, the regulator needs to ensure that the delivery of services 
over future networks is maintained to prevent overinvestment in new 
technologies to avoid existing regulations (assuming the bottleneck remains). 

 

 
 


