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Section 1. Executive Summary 

1.1 Optus welcomes the opportunity to respond to the ACCC’s issues paper to make a final 
access determination (FAD) for the wholesale ADSL service. Optus is of the view that 
continued regulated access to cost-based wholesale ADSL on a national basis is the best 
way to promote the long-term interest of end-users (LTIE). This is for the following 
reasons: 

(a) Access to a national wholesale ADSL product will maximise the ability of retail 
providers to provide a seamless transition for end-users between copper-
based and NBN-based access; 

(b) Wholesale ADSL will become more important during the transition to NBN as 
access seekers’ incentives and ability to expand their ULL footprint is 
diminished; 

(c) Building sufficient scale during the transition to NBN is vital to ensure effective 
competition among retail providers and to ensure a level playing field under 
the NBN; and 

(d) Telstra has continually demonstrated a willingness to price unregulated 
wholesale ADSL at a level significant above the efficient price, and has 
additional incentives to do so in order to limit competition during transition to 
the NBN. 

National and uniform wholesale ADSL regulation 

1.2 Optus strongly submits that the wholesale ADSL FAD should apply nationally and in a 
uniform manner — that is, there should be no exemptions for specific ESAs. Optus 
submits that should the ACCC create a patch-work of competition by exempting certain 
ESAs from wholesale ADSL access, competition in the national market for broadband 
will be damaged and will entrench the existing copper-network market structure into 
the NBN — fundamentally undermining a central policy justification for NBN. 

1.3 Even with an ESA-specific market definition, Optus submits that geographic exemptions 
will not promote the LTIE as there is limited ability for DSLAMs to provide effective 
competition in existing exchanges. The ability of existing DSLAM deployment in a 
number of metropolitan and CBD ESAs to act as a competitive constraint are 
significantly limited by:  

(a) Large pair gain systems (LPGS) and RIM affected premises; 

(b) Exchange capping; and 

(c) The rollout of the NBN.  

1.4 CiC begins  
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CiC ends 

Cost-based wholesale ADSL pricing 

1.5 Optus submits that the LTIE can only be achieved through the adoption of proper cost-
based access charges for wholesale ADSL. Consistent with the view of international 
regulators, Optus submits that a retail-minus approach will fail to prevent access 
providers from charging inefficiently high access charges. 

1.6 Optus also submits that the ACCC should make static efficiency the primary 
consideration and ensure that only incremental costs are included — for example, duct 
maintenance costs could be included but depreciation charges should not be included. 
Optus notes that when efficient re-investment is no longer a consideration, economic 
theory dictates that prices are set at incremental levels to promote usage of sunk assets. 
With the deployment of a national fibre-based access network by NBN Co, and the 
migration of all copper lines to fibre, the ACCC should not consider copper investment 
incentives. 

1.7 Optus welcomes further, more detailed, consultations on the precise costing 
methodology to be used to determine efficient cost-based wholesale ADSL pricing. 

Wholesale ADSL service should be unbundled 

1.8 Optus supports the ACCC’s view that unbundling of wholesale ADSL would be in the 
LTIE. Unbundling provides access seekers with greater flexibility in their product 
offerings as it expands the scope of services access seekers can provide to their 
customers — for example, access seekers have the option to provide a bundled 
wholesale ADSL service with mobile or VoIP services. This promotes innovation and will 
benefit end-users with greater choices and competitive prices. 

1.9 In addition, unbundling is consistent with the wholesale products provided over NBN. 
This will promote a smooth transition for the industry to the NBN. 

1.10 Optus prefers full unbundling and provision of a complete naked wholesale ADSL 
services. Optus therefore submits that the ACCC should include a term in its FAD 
requiring access providers to offer full unbundling to its access seekers. Whilst Telstra 
argued that various service quality issues would arise if the requirement for an 
underlying PSTN service is removed,1 Optus is unaware of any service quality problem 
associated with a naked ADSL service.  

1.11 Further, Telstra has made commitment in its Structural Separation Undertaking (SSU) 
that if it will offer the relevant comparable wholesale ADSL service to its wholesale 
customers, under certain circumstances. However, Telstra will only honour this 
commitment if wholesale ADSL is not an active declared service. Optus submits that this 
shows that refusal to offer an unbundled wholesale ADSL is a commercial decision 
rather than due to technical barriers. 

                                                           
1
 Telstra, Response to the ACCC’s Discussion Paper into the public inquiry to make a final access determination for 

the wholesale ADSL service, public version, 10 April 2012, p.23  
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Section 2. Price Terms and Conditions 

2.1 This section addresses the ACCC proposals in relation to price terms and conditions. Optus 
wishes to address the following: 

(a) Wholesale ADSL prices should be cost-based; 

(b) Inclusion of ancillary charges; and 

(c) Backdating of prices. 

Cost-based pricing 

2.2 The ACCC stated that it will develop draft price terms which will be published in the 
draft FAD. However, the ACCC has not indicated what approach it will take in developing 
the price terms.2  

2.3 Optus repeats its submission of April 2012 supporting a cost-based approach. A retail-
minus approach is not appropriate in pricing the wholesale ADSL service. For example, 
Ofcom has previously discussed that a retail-minus approach is not appropriate in 
circumstance where market power is entrenched and effective competition is not likely 
to develop.3 

2.4 Ofcom has further stated that a retail minus approach:  

does not control the absolute level of the charges in [the] market, it does not 
ensure that the charges are cost-oriented. Whilst a set of charges based on a 
retail minus approach might ensure that only providers who could use wholesale 
local access services more efficiently than the dominant provider would enter the 
retail markets, it could also serve to protect the dominant provider’s revenue 
rather than exposing them to competition. Moreover, a retail minus approach 
does not ensure that end customers will face cost-reflective retail charges.4 
[emphasis added] 

2.5 As acknowledged in the final decision to declare the wholesale ADSL service, there are 
ongoing concerns about Telstra’s ability to leverage its market power in the supply of 
wholesale ADSL services to impede competition through restrictive contractual terms;5 
it therefore follows that a retail-minus approach should not be adopted for the purpose 
of developing price terms for the FAD.  

                                                           
2
 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, p.7 

3
 Ofcom, Review of the wholesale local access market identification and analysis of markets, determination of 

market power and setting of SMP conditions explanatory statement and notification, 16 December 2004, p.59 

4
 Ofcom, Review of the wholesale local access market identification and analysis of markets, determination of 

market power and setting of SMP conditions explanatory statement and notification, 16 December 2004, p.59 

5
 ACCC, Final Decision Declaration of the wholesale ADSL service under Part XIC of the Competition and Consumer 

Act 2010, February 2012, p.1 
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2.6 The ACCC stated that it proposes to obtain information from Telstra and other 
wholesale ADSL providers regarding costs, demand forecasts and other relevant 
parameters in developing the draft price terms.6 Optus supports the ACCC’s proposed 
approach and welcomes the ability to provide comments when the draft price terms 
become available.  

2.7 In saying that, however, Optus wishes to provide some further initial comments 
regarding issues that should be considered when framing the approach to the draft 
price terms. 

2.8 First, Optus is of the view that the ACCC commit to conducting a thorough cost 
modelling exercise. Optus does not support the use of benchmarking for wholesale 
ADSL — unlike the recent DCTS decision, there are no relevant competitive prices 
against which to benchmark. Optus believes that the successful and efficient transition 
to a competitive NBN-based fixed-line market depends on the implementation of 
properly estimated cost-based wholesale ADSL prices — taking into account the 
deployment of NBN and subsequent long-term funding of Telstra passive infrastructure. 

2.9 Second, when determining the appropriate cost method, the ACCC must balance the 
need to ensure that sunk assets are priced at the appropriate level to maximise 
competition and current usage (static efficiency), and the desire to ensure efficient re-
investment (dynamic efficiency). This trade-off is well known and accepted in literature 
on efficient access pricing7 and by the Competition Tribunal8.  

2.10 Optus submits, however, that the trade-off between efficient use and investment in 
copper networks has been fundamentally altered with the funding of NBN Co and 
deployment of the NBN. Optus submits that there no longer resides dynamic efficiency 
benefits of keeping copper access prices above marginal cost as there will be no further 
investment in copper. The only dynamic efficiency consideration of relevance to 
wholesale ADSL is how to ensure efficient transition to a national NBN network. 

2.11 Optus submits that the ACCC should give primacy to static efficiency when determining 
the methodology to be used to set wholesale ADSL pricing. 

2.12 A recent study by Charles River Associates (CRA) for the European Commission (EC) 
looked at costing methodologies and the incentives to invest in fibre.9 They conclude 
that a methodology that takes into account sunk and common costs is “desirable when 
the goal is to foster investment”10, but where efficient usage of existing assets is the 

                                                           
6
 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, p.7 

7
 See, for example, Laffont and Tirole, 2001, Competition in Telecommunications, p.7: “There is in general a trade-

off between promoting competition to increase social welfare once the infrastructure is in place and encouraging 
the incumbent to invest and maintain the infrastructure”. 

8
 Telstra Corporation Ltd (No. 3) [2007] ACompT 3. 

9
 CRA, 2012, Costing methodologies and incentives to invest in fibre. A report for EC DG InfoSoc, July 2012. 

10
 Ibid., p.1. 
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primary goal, a methodology maximising current usage (productive efficiency) is welfare 
maximising. CRA state that: 

The question of which methodology is optimal is, therefore, dependent upon the 
objectives of the regulator and the circumstances of the market in which he is 
operating.11 

2.13 This distinction is vitally important when assessing the efficient costing methodology for 
wholesale ADSL in the period of transition to an NBN-based access market. Unlike the 
EC — where the policy problem is how to provide incentives for incumbent copper 
networks to upgrade to fibre access networks — Australia has a Government-funded 
national fibre roll-out underway and the regulated access price to wholesale ADSL on 
existing copper networks will have no impact on the roll-out to the NBN.12 

2.14 Optus further submits that when considering the efficient level of wholesale ADSL, 
regard should be had to compensation payments agreed to between NBN Co and 
Telstra for the migration of households off copper and to fibre — and the long term 
lease arrangement between NBN Co and Telstra for ducts and other infrastructure.13 
Optus submits that these agreements ensure that dynamic efficiency of maintaining 
duct and other infrastructure is achieved without the need for inclusion in wholesale 
ADSL pricing. 

2.15 Optus welcomes further, more detailed, consultations on the precise costing 
methodology to be used to determine efficient cost-based wholesale ADSL pricing. 

2.16 In developing the draft price terms, Optus also submits that the ACCC should take into 
account the fact that Telstra’s “top hats” project would result in shorter copper length 
in its network and thus this should be reflected in the price of wholesale ADSL service. 

2.17 In June 2011, it was reported that Telstra is undergoing a trial upgrade to its copper 
network which will allow it to provide broadband services to customers in the RIM 
affected areas, ie the “top-hats” project.14  It was reported that Telstra will be able to 
treble the number of available ADSL ports in street cabinets and increase speeds to 
ADSL+ level up to 20 Mbps.15  

2.18 Telstra’s “top-hats” project involves rolling out upgraded street side cabinets and 
replacing the connection from the street side cabinet to Telstra’s core network with 

                                                           
11

 Ibid., p.13. 

12
 In so far as marginal cost pricing will promote further uptake of retail ADSL services, marginal pricing may 

enhance the financials of the NBN through quicker take-up of services – ie, increase dynamic efficiency. 

13
 Telstra, Telstra signs NBN Definitive Agreements, Media Release, 23 June 2011  

14
 Telstra website, http://exchange.telstra.com.au/?p=15830   

15
 Telstra website: http://exchange.telstra.com.au/?p=15830 
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Gigabit Ethernet fibre.16 This is similar to what Chorus has done in its deployment of the 
fibre-to-the-node (FTTN) network. 

2.19 Chorus has deployed a fibre-to-the-node (FTTN) network through the installation of 
fibre-fed roadside distribution cabinets on longer copper lines.17 The equipment used to 
provide broadband service is located in the cabinet, rather than the local telephone 
exchange.  

2.20 The New Zealand Commerce Commission (NZCC) has stated that the data supplied by 
Chorus suggested that the average copper loop length for cabinetised lines has 
decreased from 2,066 metres to approximately 731 metres.18  

2.21 The reduction in copper length should result in lower wholesale ADSL prices. Optus 
therefore considers that the ACCC should request from Telstra all relevant information 
regarding its “top hats” project.  

Ancillary charges 

2.22 Optus also wishes to reiterate that the ACCC should address all the relevant ancillary 
charges in its FAD. Optus is concerned that regulating only part of the charges will 
provide Telstra the opportunity to exploit non-regulated prices to limit access seekers 
use of the wholesale ADSL service. As submitted in Optus’ April 2012 submission, the 
following charges should also be regulated by the ACCC: 

(a) The installation charge; 

(b) The monthly charge per end user access; 

(c) The AGVC/ADSL VLANs charge; 

(d) The early termination charge; 

(e) The connection charges including Type A Transfer via LOLO/LOLIG, Type B 
Transfer via LOLO/LOLIG, the charges per completed non-infrastructure ADSL 
transfer request and all other completed installation or transfer requests; and 

(f) Miscellaneous charges including speed upgrade charge; incorrect call out 
charge where a Telstra technician attends and incorrect fault report charge.  

2.23 Optus repeats and refers the ACCC to its submission of April 2012 for further 
information.19  

                                                           
16

 Telstra website: http://exchange.telstra.com.au/?p=15830 

17
 New Zealand Commerce Commission, Revised draft determination on the benchmarking review for the 

unbundled copper local loop service, May 2012, p.91 

18
 New Zealand Commerce Commission, Revised draft determination on the benchmarking review for the 

unbundled copper local loop service, May 2012, p.92 

19
 Optus, Submission in response to the ACC’s public inquiry to make a final access determination for the wholesale 

ADSL service, April 2012, pp.5-7 
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Backdating 

2.24 Optus submits that the wholesale ADSL FAD should be ‘backdated’ to apply in relation 
to the period covered by a preceding IAD, overriding the provisions of the IAD. 

2.25 In making the IAD, the ACCC is not required to observe any requirements of procedural 
fairness.20 The wholesale ADSL IAD was made in February 2012 immediately after the 
service was declared. The IAD price terms were derived based on the Telstra retail 
minus retail cost (RMRC) model. There was no consultation with interested parties on 
the assumptions used in the Telstra retail minus model before the IAD was issued.  

2.26 CiC begins CiC ends 

2.27 Further the ACCC has indicated in its IAD Statement of Reasons that it has not chosen a 
cost based methodology. This is because developing cost based charges would take 
more time and hence was not considered suitable for making a timely IAD.21 The ACCC 
stated that it will consider further during the FAD inquiry if a cost based methodology 
should be adopted.22   

2.28 It is also important to note that the ACCC has now extended the period for making a 
wholesale ADSL to 13 February 2013. It is expected that the IAD will remain in force for 
a period of time before the FAD is issued.  

2.29 It therefore follows that should the ACCC depart from its RMRC approach in the FAD, it 
would be appropriate to backdate the FAD.  

  

                                                           
20

 Section 152BCG of the Competition and Consumer Act 

21
ACCC, Interim Access Determination for the wholesale ADSL service Statement of Reasons February 2012 p.10 -11 

22
ACCC, Interim Access Determination for the wholesale ADSL service Statement of Reasons February 2012 p.10-11 
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Section 3. Scope of the Application of the Standard Access Obligation 

3.1 Optus submits that it is not in the LTIE to exempt Telstra from its standard access 
obligation (SAO) in supplying wholesale ADSL in certain areas.  

3.2 As outlined above, a key consideration in assessing the LTIE is how wholesale ADSL 
access assists the efficient transition to NBN and promotes the transition to a level-
playing field.  

3.3 Optus submits that should the ACCC create a patch-work of competition by exempting 
certain ESAs from wholesale ADSL, competition in the national market for broadband 
will be substantially damaged and will entrench Telstra’s copper-network dominance 
into the NBN — fundamentally undermining a central policy justification for NBN. 

3.4 Notwithstanding the forward-looking assessment, Optus submits that competition in 
the provision of fixed-line services will not be promoted by geographic exemptions as 
there is limited ability for DSLAMs to provide effective competition in existing 
exchanges. This is due to: 

(a) there is limited ability to substitute infrastructure-based access (ULLS, HFC and 
optic fibre) for Telstra’s wholesale ADSL service to supply a national product; 

(b) de-regulated wholesale ADSL prices will be inefficient; and 

(c) it will not provide access seekers an efficient transition to the NBN nor 
promote a level playing field. 

Substitutability of infrastructure-based access is limited  

3.5 The ACCC considers that it will use the ESA, or groupings of ESAs as the basis for 
considering the geographic exemption. It considers that both ULLS and LSS, used in 
conjunction with DSLAMs and transmission services, are substitutable for wholesale 
ADSL service.23 

3.6 The ACCC further states that competition has emerged unevenly in the national fixed 
line broadband market between different ESAs; and the ACCC has access to ESA 
disaggregated information which allows meaningful conclusions about the level of 
competition to be drawn at an ESA level.24 However, it also states that it will consider 
the impact that a particular term or condition would have on the national market as a 
whole and/or in non-exempt ESA.25 

                                                           
23

 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, July  
2012p.13 

24
 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, July  

2012p.11 

25
 ACCC , Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, July  

2012 p.12 
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3.7 First, Optus submits that the relevant market in the supply of wholesale ADSL is 
national. A market definition based on ESA or groupings of ESAs is too narrow and not in 
the LTIE.  

3.8 We note that the ACCC has accepted that the provision of broadband in Australia is a 
national market — notwithstanding geographic limitations to direct network 
competition. For example, in the recent assessment of the NBN Co-Optus HFC 
undertaking, the ACCC stated: 

The ACCC considers that a number of geographic dimensions of competition may be 
relevant to its analysis of the HFC Agreement. While it is likely that competition 
would be concentrated in the localised areas where the HFC will overlap with the 
NBN, the ACCC also considers that there may be flow-on effects for competition at a 
national level. 

In this respect the ACCC notes: 

 Optus has traditionally adopted a national pricing policy; 

 the NBN is intended to provide ubiquitous access to broadband services 
with a uniform wholesale price across Australia.26 

3.9 An additional element influencing the focus on competition within specific ESAs is the 
view that it is important to encourage access seekers to move from mandated 
wholesale access to investment in competitive infrastructure (the ladder of investment 
hypothesis).27 Notwithstanding the debate about whether the ladder of investment 
hypothesis is correct, Optus submits that it no longer has relevance within the 
Australian market given the roll-out of NBN — under which all access seekers will utilise 
wholesale access and are legislatively barred from investing in competitive 
infrastructure. This in turn will limit DSLAM investment. 

3.10 Optus is of the strong view that the ACCC adopt a forward-looking view of the 
broadband market and determine that the geographical scope of the relevant market is 
national.  

3.11 Alternatively, at the minimum, Optus submits that ESA-specific competition 
assessments take into the flow-on effects for competition at a national level and that 
there no longer exists efficiency or competition benefits flowing from encouraging 
investment in competitive access infrastructure.  

3.12 Second, Optus submits that the ability of existing DSLAM deployment in a number of 
metropolitan and CBD ESAs to act as a competitive constraint are significantly limited by 
the following factors:  

(a) Large pair gain systems (LPGS) and RIM affected premises; 

                                                           
26

 ACCC Determination, Applications for authorisation lodged by NBN Co in respect of provisions of HFC Subscriber 
Agreement entered into with SingTel Optus Pty Ltd and other Optus entities, 19 July 2012, p.17. 

27
 ACCC, Telstra’s LCS and WLR exemptions applications: final decision and class exemption (public version), August 

2008, p. 6. 
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(b) Exchange capping; and 

(c) The rollout of the NBN.  

3.13 We discuss this is more detail below. 

LPGS and RIM affected premises 

3.14 In RIM affected premises, or where LPGS were installed, copper lines cannot be DSL-
enabled by ULLS-based access seekers. There are currently 11% of copper lines that are 
RIM/LPGS affected.28 They are distributed widely throughout the CAN. For example, 8% 
of lines in Telstra Zone 1 areas and 15% of lines in Zone 2/3 areas are RIM/LPGS 
affected.29 

3.15 Telstra on the other hand would be able to supply wholesale ADSL in RIM affected 
premises or where LPGS were installed. In June 2011, it was reported that Telstra is 
undergoing a trial upgrade to its copper network which will allow it to provide 
broadband services to customers in the RIM affected areas, ie the “top-hats” project.30   

3.16 In October 2011, Telstra announced that approximately 2,000 street side cabinets will 
be equipped within the next 18 months.31 

3.17 Optus supports the ACCC’s statement that if end users on lines affected by LPGS remain 
unregulated, the existence of a high proportion of lines affected by pair gains could 
dilute the competitive constraint posed by infrastructure based competitors overall. We 
also note that LPGS deployment would likely occur first in areas that have high value 
users. Should Telstra maintain dominance over these high value customers, it would 
materially affect the ability to alternative providers to expand services into more 
marginal areas of the national market. In other words, Telstra would be better placed to 
utilise high ARPU customers to ‘cross-subsidise’ low usage and lower ARPU customers 
— thus making Telstra better able to compete in the acquisition of subscribers across 
the national market. 

3.18 Optus has conducted an analysis comparing the ESAs that were exempted from WLR, 
LCS and PSTN OA services by the Australian Competition Tribunal (“the Tribunal”) (the 
list was last updated by the ACCC on 17 December 2011)32 with the list of ESAs that will 
be affected by Telstra’s “top-hats” project.33 

                                                           
28

 ACCC, Discussion Paper into whether Wholesale ADSL services should be declared under Part XIC of the 
Competition and Consumer Act 2010, December 2011, p.15   

29
 Ibid, p.15 

30
 Telstra website: http://exchange.telstra.com.au/?p=15830    

31
 Telstra website: http://exchange.telstra.com.au/?p=15830    

32
 ACCC website: http://www.accc.gov.au/content/index.phtml/itemId/934407, The Tribunal exemption order  

33
 Telstra wholesale website: http://www.telstrawholesale.com.au/products/data-broadband/adsl/adsl-reports-

plans/index.htm  

http://exchange.telstra.com.au/?p=15830
http://exchange.telstra.com.au/?p=15830
http://www.accc.gov.au/content/index.phtml/itemId/934407
http://www.telstrawholesale.com.au/products/data-broadband/adsl/adsl-reports-plans/index.htm
http://www.telstrawholesale.com.au/products/data-broadband/adsl/adsl-reports-plans/index.htm
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3.19 The ACCC calculated that there were a total of 215 exempted ESAs based on the rule 
that the ESA has:  

(a) Three or more ULLS-based competitors; 

(b) An Aggregate Market Share equal to or greater than 30%; and 

(c) ULLS Spare Capacity equal to or greater than 40% of the aggregate number of 
WLR SIOs in that ESA.34 

3.20 The result shows that 64 ESAs (30% of the 215 exempted ESAs) will be affected by the 
Telstra “top-hats” deployment over the next 18 months. This is outlined in Attachment 
4. That is, Telstra’s “top-hats” project appears to be targeted at the exchange areas 
where it seeks an exemption. 

3.21 The continual roll out of Telstra’s “top-hats” project will minimise the ability for access 
seekers to use DSLAMs to compete with Telstra. 

Exchange capping 

3.22 Access to ULLS requires access seekers to deploy a DSLAM in close proximity to the 
Telstra exchange. This typically requires the Access Seeker to “rent” space in a Telstra 
exchange. Indeed, Telstra’s terms and conditions for the supply of ULLS require access 
seekers to have signed its facilities access agreement, in particular the schedule relating 
to Telstra Exchange Building Access (TEBA). 

3.23 Under the terms of the TEBA agreement Telstra provides a separate room within an 
exchange building for access seekers to deploy their interconnect equipment. TEBA 
space is effectively partitioned into lots of a set size and this is allocated to access 
seekers on a first come first served basis. The space is used for all interconnect 
purposes, not simply DSLAM access. 

3.24 In Optus’ experience, TEBA space appears to be a limited commodity. Many ESAs are 
subject to physical constraints. These constraints will act to place a cap on the 
proportion of services within that ESA that access seekers could acquire from Telstra. 

3.25 Specifically, Optus understands that a number of exchanges have limited TEBA space 
available. This means that access seekers may not be able to deploy sufficient future 
rack capacity in those exchanges to meet future requirements. 

3.26 In its DSLAM roll-out Optus has typically deployed one or two racks in each exchange. 
This will essentially enable Optus to service a certain proportion of lines from that 
exchange. Once the first racks are full we then have to acquire new space to deploy 
further racks to serve demand over and above our initial forecast. However, it appears 
that a number of Telstra exchanges have limited space available — that is no further 
access equipment can be deployed in those exchanges — thus limiting Optus’ ability to 
expand provision of broadband services using DSLAMs. 

                                                           
34

 Application by Chime Communications Pty Ltd (No 3) [2009] ACompT4; ACCC website: 
http://www.accc.gov.au/content/index.phtml/itemId/934407,  

http://www.accc.gov.au/content/index.phtml/itemId/934407
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3.27 The Tribunal has previously recognised that exchange capping is a barrier to entry. It 
further stated that access seekers face delays of between 6 to 12 months (and in some 
cases even longer) before they are able to install their equipment in Telstra’s exchange 
building.35 In its WLR, LCS and PSTN OA exemption orders of 24 August 2009, it imposed 
conditions that: 

(a) the exemption does not have effect within an exempted ESA from the date on 
which an exchange building within the exempted ESA first becomes a capped 
exchange36, potentially capped exchange37 or constructively capped 
exchange38; and 

(b) the exemption does not have effect with respect to the supply by Telstra of 
the WLR to a queued access seeker in an exempted ESA.  

3.28 If Telstra is exempted from providing regulated access to wholesale ADSL in these 
capped exchanges, Telstra will be the only provider able to service retail and wholesale 
customers broadband services.  

The rollout of the NBN 

3.29 Optus submits that the rollout of the NBN has resulted in a decline in DSLAMs 
investments — both in ESAs where access seekers have installed DSLAMs and in ESAs 
where access seekers have not installed DSLAMs.  

3.30 DSLAMs investment costs are significant and the rollout of the NBN reduces the 
expected return from a DSLAM investment since it reduces the time available to earn 
revenue and recoup the investment costs.  

3.31 CiC begins 

CiC ends 

3.32 The Government announced on 7 April 2009 that it would establish a new company 
NBN Co to build and operate a NBN. The roll-out of the NBN was initially planned to take 
9.5 years to complete. In August 2012, NBN Co advised that the deployment timeframe 
for the fibre network has now been extended by 6 months and is now forecast to be 
completed by June 2021.39 

                                                           
35

 Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2 Para 120 

36
 A capped exchange is an exchange which Telstra has determined is not available for access by an access seeker 

for any reason, including an exchanged building listed by Telstra in the TEBA capped list as ‘MDF capped’, ‘Racks 
capped’ or ‘Racks and MDF capped’. 

37
 A potentially capped exchange is an exchange where room may be available only if work to extend the 

exchange’s capacity is carried out. 

38
 A constructively capped exchange is an exchange which the ACCC has determined that Telstra requires as a 

condition of access that the access seeker undertake works at its own costs which are out of the ordinary works. 

39
 See NBN Co, Corporate Plan for 2012-2015, August 2012 
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3.33 The rollout of the NBN will replace Telstra’s copper network. The transition from copper 
to fibre is governed by the Definitive Agreements between NBN Co and Telstra. One of 
the key components of the Definitive Agreements is that Telstra will progressively 
disconnect its copper and HFC customers (other than HFC pay TV) and migrate them 
across to the NBN.40 Telstra has also subsequently lodged a draft migration plan and 
structural separation undertaking which have been approved by the ACCC in February 
2012.41 

3.34 NBN Co has already commenced its construction work. In its August 2012 Corporate 
Plan, it was reported that: 

(a) as at 30 June 2012, construction had already commenced or was complete for 
approximately 305,000 premises across Australia; 

(b) by the end of December 2012, the number is forecast to rise to approximately 
758,000 premises; and 

(c) by mid-2015, construction will have commenced or be completed for 
approximately 3.5 million premises.42 

3.35 NBN Co has released its 3 year construction plan in March 2012 which outlines the areas 
where NBN Co intends to roll out its network within the next 36 months (April 2012 to 
30 June 2015), as well as areas where NBN Co has already started building the 
network.43 The construction plan shows that NBN Co is rolling out its network in 
metropolitan areas as well as in regional areas. 

3.36 NBN Co has stated that it estimates the average time from work commencing to NBN 
services being available is 12 months.44  

3.37 Further, the Telstra migration plan states that Telstra will cease supply of any new 
copper service to retail or wholesale customers after the Ready for Service Date45 for a 

                                                           
40

 Telstra, Telstra signs NBN definitive Agreements, Media Release, 23 June 2011 

41
 ACCC, Assessment of Telstra’s Structural Separation Undertaking and draft Migration Plan Final decision, 

February  2012 

42
 NBN Co, Corporate Plan for 2012-2015, August 2012, p.20, p.36 

43
 NBN Co website: http://www.nbnco.com.au/rollout/about-the-rollout/communities-in-the-rollout.html, Rollout 

plan-1 April 2012 to 30 June 2015 

44
 NBN Co website: http://www.nbnco.com.au/rollout/about-the-rollout/faq.html 

45
 Ready for Service Date means: 

(a) in relation to an Initial Release Rollout Region or Acquired Rollout Region, the date notified by NBN Co as the 
Disconnection Commencement Date for that Rollout Region; and 

(b) in relation to any other Rollout Region, the date advised by NBN Co in a notice published on its website that 
Fibre Services will be able to commence to be supplied in the Rollout Region. 

http://www.nbnco.com.au/rollout/about-the-rollout/communities-in-the-rollout.html
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rollout region.46 All existing copper services will be disconnected 18 months after the 
Ready for Service Date.47 CiC begins CiC ends 

3.38 Under these circumstances, access seekers will not invest in any further DSLAMs 
infrastructure in these areas, since any such investments would be overbuilt within the 
next 12-36 months, leaving insufficient time for the cost of the investment to be 
recovered.  

3.39 Optus submits the cost of installing a single DSLAM is in the order of CiC begins  

CiC ends 

3.40 Moreover, if a carrier was to make the decision to invest in new DSLAM infrastructure, it 
would not begin earning revenue immediately. Telecommunications networks are 
capital intensive and the lead time for DSLAM investment is necessarily very long. CiC 
begins  

3.41 CiC ends 

3.42 The NBN Co’s 3 year construction plan shows that many of its fibre serving areas overlap 
with the ESAs that were exempted from WLR, LCS and PSTN OA services by the Tribunal. 
Optus has conducted an analysis using the list of ESAs that were exempted from WLR, 
LCS and PSTN OA services by the Australian Competition Tribunal (the list was last 
updated by the ACCC on 17 December 2011)48 and compared that against the NBN 
construction areas within the next 3 years. Out of the 215 exempted ESAs, 99 of them 
fall within the NBN fibre serving areas. Optus refers the ACCC to Attachment 4 for 
further information. This again demonstrates that the incentives for further investments 
are limited. 

3.43 CiC begins  

CiC ends 

3.44 Without further investments in DSLAMs infrastructure in the NBN construction areas, 
access seekers will not be able to service any newly added customers in ESAs where 
they face capacity constraints; and any customers in ESAs where they have not installed 
a DSLAM.   

 

 

 

 

                                                           
46

 Clause 17 of the Telstra Structural Separation Undertaking 

47
 Clause 7.2 of the Telstra Structural Separation Undertaking 

48
 Application by Chime Communications Pty Ltd (No 3) [2009] ACompT4; ACCC website: 

http://www.accc.gov.au/content/index.phtml/itemId/934407, 

http://www.accc.gov.au/content/index.phtml/itemId/934407
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3.45 CiC begins CiC ends The substitutability of ULLS to Telstra’s wholesale ADSL is therefore 
very limited in scope. 

The substitutability of HFC and Optic Fibre 

3.46 The ACCC also states that other substitutable competitive alternatives in the fixed line 
broadband market include HFC and optic fibre. In those ESAs where these services are 
available the availability of these substitutes may act as a competitive constraint.49 

3.47 It is however important to note that both HFC and optic fibre do not have a national 
footprint. The current fibre footprint is very small. In June 2011, only 0.2% of total 
broadband subscribers used optical fibre as an access technology.50  

3.48 Similarly while the Optus HFC network passes 2.4 million premises, CiC begins CiC ends 
are not serviceable as they either cannot be technically connected to the HFC and/or 
there are practical difficulties in connecting the premises. A large percentage of non-
serviceable homes are multi-dwelling units (MDU). 

3.49 Optus has previously submitted to the ACCC and the Tribunal reasons why some of 
these premises are not serviceable. The Tribunal noted the aerial nature of Optus’ HFC 
network and it has accepted Optus’ reasons: 

“137B.1 in respect of single dwelling units: 

(i) location in a heritage area where overhead cabling is not permitted; 

(ii) distance from the main HFC cable because the voice signal deteriorates; 

(iii) the nature of terrain (for example, the minimum cross road height for a cable 
drop to the premises); 

137B.2 in respect of MDUs and commercial premises: 

(i) the radio-frequency design of the HFC Network does not accommodate MDUs; 

(ii) the MDUs may be located in areas without power poles (for example because 
the power supply has been placed underground); 

(iii) difficulty of securing access from bodies corporate; 

(iv) masonry construction of MDUs with resulting lack of access for cabling to 
individual units; and 

(v) unavailability of multi-line customer access units suitable for MDUs.”51 

                                                           
49

 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, p.13 

50
 Australian Bureau of Statistics, Category Number 8153 Internet Activity June 2011, released on 28 September 

2011   

51
 Application by Telstra Corporation Limited [2009] ACompT1 para, 88   
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3.50 Optus also does not wholesale its HFC network.   

3.51 In addition, the ACCC has in July 2012 authorised an agreement between NBN Co and 
Optus for the migration of Optus’ HFC subscribers to the NBN and the decommissioning 
of Optus’ HFC network. The rollout of NBN will therefore replace Optus’ HFC network.  

3.52 It therefore follows that the constraint imposed by Optus’ HFC network and optic fibre 
on the pricing of wholesale ADSL services is limited. 

De-regulated wholesale ADSL prices will be inefficient 

3.53 Optus submits that Telstra will have the ability to act in an unconstrained manner if the 
ACCC de-regulates wholesale ADSL through geographic exemptions.  

3.54 Telstra’s market behaviour prior to the ACCC’s declaration of the wholesale ADSL service 
demonstrates that Telstra has leveraged from ESAs where access seekers do not have 
DSLAMs presence into ESAs where access seekers have DSLAMs presence. CiC begins  

CiC ends 

3.55 In the wholesale broadband market, wholesale customers often require national 
coverage. This is to allow them to supply retail customers in both metropolitan and 
regional areas or because they want to be able to serve business customers who require 
a single supplier to be able to serve all customer sites located at different geographic 
locations on a ‘whole of business’ (WOB) basis. The ability to supply integrated product 
offerings, that is, the supply of a range of telecommunications services by a single 
supplier, is a critical requirement for many business end‐users, including small and 
medium business as well as large corporate and government (C&G) customers. 

3.56 CiC begins CiC ends 

3.57 ULLS is used in areas where Optus has DSLAMs infrastructure in place and wholesale 
ADSL is used in areas where Optus does not have DSLAMs presence. 

3.58 If Telstra is exempted from supplying wholesale ADSL in certain geographic areas, it will 
restrict Optus from supplying a WOB solution to its SMB customers. SMB customers 
typically have premises located in more than one exchange area. Optus however does 
not have the capability to offer national coverage as its DSLAM footprint is limited to CiC 
begins CiC ends compared to Telstra’s more than 2800 exchanges 

3.59 In addition, to purchase wholesale ADSL from multiple suppliers is costly. Wholesale 
customers have to incur IT integration costs in order to purchase wholesale ADSL service 
from each wholesale ADSL supplier. CiC begins CiC ends 

3.60 It therefore follows that unless a wholesale supplier could price its wholesale DSL at a 
price significantly lower than Telstra, wholesale customers would purchase wholesale 
DSL from Telstra only. CiC begins  
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CiC ends  

3.61 These are therefore clear indications that Telstra has actively sought access seekers 
from competing with it in both the wholesale and retail broadband market. Competition 
therefore will not be promoted if geographic exemption is imposed. 

Efficient transition to the NBN 

3.62 Optus submits geographic exemptions will restrict the ability of access seekers to have a 
smooth transition to the NBN. Removal of wholesale ADSL is likely to result in Telstra 
pricing in an unconstrained manner in unregulated areas whereas the ACCC will set 
prices for wholesale ADSL in regulated areas. This will provide Telstra with significant 
commercial advantages in the transition to NBN and is likely to reduce the likelihood 
that NBN will result in a level playing field for retail broadband providers. 

3.63 Uniform wholesale pricing is one of the pricing objectives NBN Co needs to achieve. 
Under the Competition and Consumer Act, NBN is permitted to undertake certain 
actions that are reasonably necessary for it to achieve uniform national wholesale 
pricing. For example, the following are authorised; 

(a) Refusal to permit interconnection outside the listed points of interconnection; 

(b) The bundling of services; and 

(c) Cross-subsidising in charging for services. 

3.64 During the transition to the NBN, competition in the retail market is likely to intensify. In 
areas where ULLS is not available, access seekers would have to purchase wholesale 
ADSL from Telstra. Once the NBN is ready-to-service in the area, these services will then 
be migrated across to the NBN. From an end-user perspective, the broadband service 
delivered by retail providers using wholesale ADSL and wholesale NBN will be very 
similar — the provision of national wholesale ADSL provides a vital step for retail 
providers to build a critical mass of subscribers so as to compete effectively in the retail 
market using the NBN.52 

3.65 CiC begins  

CiC ends 

 

 

 

                                                           
52

 Optus notes that the commercial imperative to build sufficient scale is magnified by the NBN Co’s AVC/CVC price 
structure, the requirement to purchase a CVC for every fibre connectivity serving area, and the current proposed 
high level of CVC pricing. 
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3.66 The likely differential in pricing for wholesale ADSL between regulated and unregulated 
areas will therefore restrict access seekers from transitioning to national wholesale 
pricing for the NBN.   

3.67 The differential in pricing for wholesale ADSL in regulated and unregulated areas is also 
inconsistent with the averaging approach the ACCC has taken for ULLS and other fixed 
line services including WLR, LCS and PSTN OTA.53 

3.68 The ACCC has previously recognised that an averaged ULLS prices would “ease industry’s 
transition to national wholesale pricing for the NBN.” In its Statement of Reasons for the 
IAD, it stated: 

The ACCC has also had regard to the changing nature of the telecommunications 
industry and NBN Co’s stated intention to charge uniform national wholesale 
prices for the National Broadband Network (NBN).54 

3.69 Moreover it is important to note that in Telstra’s structural separation undertaking 
(SSU), Telstra’s commitment in relation to the supply of wholesale ADSL is national in 
scope. Geographic exemption does not apply to particular ESAs. 

Efficient use of and investment in infrastructure  

3.70 Optus submits that geographical exemptions for wholesale ADSL will not encourage the 
efficient use of and investments in infrastructure.  

3.71 The ACCC states that its preliminary view is that access seekers who have already 
invested in infrastructure in particular ESAs are likely to continue to efficiently use that 
infrastructure. Access seekers are unlikely to decommission DSLAMs or migrate 
customers to wholesale ADSL inputs as a result of Telstra and/or other access providers 
having to provide wholesale ADSL on regulated terms.55 

3.72 Optus supports the ACCC’s preliminary view. Access seekers will continue to invest in 
DSLAMs where it is efficient to do so. There will be no difference in the extent of access 
seeker investment in DSLAMs in the ‘future with the geographic exemption’s scenario, 
compared to the ‘future with the geographic exemption’s scenario for the following 
reasons: 

(a) Access seekers have faced an incentive to invest in DSLAMs for a number of 
years which is independent of the exemptions. It is advantageous for access 
seekers to supply services via ULLS since: 

- The ULLS access price is superior to the wholesale ADSL price; 

- ULLS allows data as well as voice; and 
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 ACCC, Final Access Determination for the fixed line services, July 2011, p.8 

54
 ACCC, Interim Access Determination for the fixed line services, March 2011, p.15  

55
 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, July  

2012.19 
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- DSLAM-based service gives access seekers greater control over quality of 
service which enhances the ability for access seekers to differentiate 
product offerings. 

This suggests that if it was feasible for an access seeker to invest in DSLAMs, it 
would already have done so; and 

(b) An access seeker’s decision to invest in DSLAM infrastructure is not driven 
primarily by the availability of resale services. For example Optus began 
investing in DSLAMs in 2005 and ceased offering resale-based services to new 
customers in 2007 for reasons unrelated to the exemption the ACCC imposed 
for WLR, LCS and PSTN OA services. 

3.73 In summary, for Optus the DSLAM investment decision is not highly sensitive to the 
availability of regulated wholesale ADSL resale services. CiC begins CiC ends 

3.74 The roll out of the NBN however, will affect access seekers DSLAMs investments both in 
ESAs where access seekers have installed DSLAMs and in ESAs where access seeker have 
not installed DSLAMs. As submitted above, access seekers will not invest in any further 
DSLAMs infrastructure in areas where NBN Co will begin or has begun fibre construction 
within the next 36 months. This is because any such investments would be overbuilt 
within the next 12-36 months, leaving insufficient time for the cost of the investment to 
be recovered.  

3.75 Under the NBN 3 year construction plan of March 2012, many of its fibre serving areas 
overlap with areas where access seekers have installed DSLAMs. Optus expects 
therefore that DSLAM investment and re-investment will be significantly curtailed and 
likely stopped. Access seekers will migrate to use of wholesale ADSL to provide retail 
services to end-users — as outlined above, the use of wholesale ADSL will enable access 
seekers to guarantee continual service to end-users and will greatly assist in their ability 
to gain sufficient scale to compete effectively using NBN. 

3.76 However, if geographical exemptions are provided in certain ESAs, access seekers will be 
forced to invest in expanding or upgrading DSLAMs, even when it is not efficient to do 
so given the rollout of the NBN — Optus anticipates that the need to build sufficient 
scale to compete will force many access seekers to inefficiently over-invest in DSLAMs in 
the absence of wholesale ADSL. Access seekers may instead wish to use such funding to 
invest in other NBN infrastructure. The geographic exemption, therefore, undermines 
DSLAM decommissioning in the transition to the NBN. 

Legitimate business interests of Telstra 

3.77 Optus submits that the geographic exemption is not in the legitimate business interests 
of Telstra. As submitted above the geographic exemption will provide Telstra the ability 
to act in an unconstrained manner in the exempted ESA. This includes pricing in a 
manner that is inconsistent with the LTIE. 

3.78 Market experience demonstrates that Telstra will use the ability to price above efficient 
levels once regulation is removed. We note that since the Tribunal’s fixed line 
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exemption order of 2009 was implemented, Telstra has raised its prices for WLR above 
the ACCC regulated price in exempted ESAs.  

3.79 The geographic exemption will therefore provide Telstra the opportunity to earn 
monopoly profit from wholesale ADSL. Access seekers who are technically unable (those 
within ESAs connected to large pair gain systems, and capacity constrained ESAs) or 
commercially unable to switch away to an alternative supplier will be forced to pay the 
higher price or they have to hand their customers to Telstra.  
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Section 4. Application of SAOs to non-dominant network providers 

4.1 Optus supports the ACCC’s preliminary view that non-dominant network operators are 
subject to a competitive constraint by Telstra and that they do not have substantial 
market power. Applying the SAOs to non-dominant network providers is unlikely to 
promote competition in the relevant markets.56 

4.2 As submitted above, the relevant markets in the supply of wholesale ADSL are national. 
Optus submits that non-dominant network providers do not have a national footprint 
and do not have market power in the wholesale broadband market. 

4.3 Telstra owns the majority market shares in both the wholesale and retail broadband 
market. Telstra’s ADSL network covers over 90% of Australian homes and businesses. 
Telstra’s DSL network currently supplies around 63% of all retail and wholesale ADSL 
SIOs. In metropolitan areas, Telstra’s DSL network supplies around 50% of these SIOs, 
and in regional areas, it supplies around 96% of such SIOs.57  

4.4 On the other hand, the three largest competing DSL networks supply only 8 to 13% of 
retail and wholesale SIOs.58 

4.5 Optus is a wholesale ADSL provider. It supplies wholesale ADSL service via obtaining 
ULLS from Telstra. Optus is unaware of any competition concern raised by its wholesale 
customers regarding the supply of its wholesale ADSL service. 

4.6 Optus submits that non-dominant network providers are subject to competitive 
constraint by Telstra. This is due to the fact that non-dominant network providers have 
a much smaller wholesale DSL footprint when compared to Telstra. 

4.7 As submitted elsewhere wholesale customers often require national coverage so as to 
allow them to supply retail customers in both metropolitan and regional areas or 
because they want to be able to serve business customers who require a single supplier 
to be able to serve all customer sites located at different geographic locations on a WOB 
basis.  

4.8 In addition, wholesale customers do not wish to purchase wholesale ADSL from multiple 
suppliers as it is costly to do so. 

4.9 To impose the SAOs on non-dominant network providers will further mean that the 
ACCC will be setting prices for both the ULLS and wholesale DSL service. This means that 
the ACCC will be setting the return access seekers will obtain from wholesaling ULLS. 
Depending on the relationship between the regulated ULLS price and the regulated DSL 
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 ACCC , Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper July  
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Competition and Consumer Act 2010, December 2011, p.16   

58
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price, this has the potential to create a disincentive for access seekers to continue to 
compete in this market. This therefore has the effect of damaging competition in the 
market. 

4.10 On the contrary if the FAD contains a term which exempts non-dominant network 
providers from the SAOs, this encourages access seekers to continue to use its existing 
DSLAMs infrastructure to compete with Telstra in both the retail and wholesale 
broadband markets.  
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Section 5. Bundling with PSTN services 

5.1 The ACCC’s preliminary view is that unbundling of wholesale ADSL from PSTN services 
(“unbundling”) is likely to promote competition in the form of lower prices and greater 
diversity of services for end users.59 The ACCC refers to relevant market evidence that 
indicates naked ADSL products are popular with end-users and access seekers.60  

5.2 The ACCC also considers unbundling could meet the objective of encouraging the 
economically efficient use of, and economically efficient investment in relevant 
infrastructure.61 

5.3 Optus supports the ACCC’s view that unbundling is in the LTIE. Optus supplies naked 
wholesale ADSL service to both its retail and wholesale customers. Some of its 
wholesale customers who take up naked ADSL service include CiC begins CiC ends 

5.4 For Optus’ retail ULLS customers, CiC begins CiC ends of them are naked broadband 
SIOs. CiC begins CiC ends   

5.5 Unbundling provides access seekers with greater flexibility in their product offerings as 
it expands the scope of services access seekers can provide to their customers — for 
example, access seekers have the option to provide a bundled wholesale ADSL service 
with mobile or VoIP services. This promotes innovation and will benefit end-users with 
greater choices and competitive prices. 

5.6 In addition, unbundling is consistent with the wholesale products provided over the 
NBN. This will promote a smooth transition for the industry to the NBN. 

Hybrid or unbundled options 

5.7 The ACCC considers that there are two possible unbundling options: a ‘hybrid’ option 
which permits Telstra to implement unbundling by making available a limited telephone 
line rental service in conjunction with the wholesale ADSL service; or full unbundling 
which is a complete naked wholesale ADSL service.62  

5.8 The ACCC states that a ‘hybrid’ approach could achieve some of the benefits of 
unbundling while potentially cheaper and easier to implement than ‘full’ unbundling. 
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 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, July  
2012p..30 

60
 ACCC, Public inquiry to make a final access determination for the wholesale ADSL service, Issues paper, July  

2012p.31 
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However the ACCC states that it will ensure Telstra will recover all relevant costs 
associated with providing a ‘stripped back’ line rental product.63  

5.9 Optus submits that the ‘hybrid’ approach will not have the same potential to promote 
competition as full unbundling. Whilst it may be easier for Telstra to implement a 
‘hybrid’ option, it is important to note that access seekers will still have to absorb all 
relevant costs associated with providing a ‘striped back’ line rental product which they 
will not be using at all.  

5.10 This will restrict access seekers’ pricing flexibility and thus the scope of services they can 
provide to end users. It is unlikely that a ‘hybrid’ approach will lower wholesale ADSL 
prices to a significant extent since access seekers will still have to pay for the 
provisioning costs of the PSTN service.  

5.11 Further as the ACCC notes, a ‘hybrid’ approach may not result in the same efficiency 
gains as unbundling since it will still require the use of infrastructure to provision a PSTN 
service when the end users do not need it at all.  

5.12 Optus therefore submits that the ACCC should include a term in its FAD that Telstra 
must offer full unbundling to its access seekers. Whilst Telstra argued that various 
service quality issues would arise if the requirement for an underlying PSTN service is 
removed,64 Optus is unaware of any service quality problem associated with a naked 
ADSL service.  

5.13 Optus’ understanding is that the telephony service uses a different frequency band than 
the DSL service and should not therefore affect the performance of DSL. Optus 
considers Telstra’s refusal to offer an unbundled wholesale ADSL is a commercial 
decision rather than due to technical barriers. For example, Telstra argued that a 
bundled service provides better fault detection.65 Optus disagrees and even if it does, 
access seekers always have the opportunity to report faults to Telstra and Telstra can 
have them rectified accordingly. 

5.14 Telstra has also argued that the product and system costs involved in implementing full 
unbundling are likely to be substantial. Telstra said these costs would have to be 
recovered in the charge for the wholesale standalone ADSL service.66  

5.15 CiC begins  

CiC ends 
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5.16 Optus therefore submits that any costs Telstra submits as a result of offering unbundling 
should be scrutinised and subject to independent review. Telstra should not be allowed 
to earn a monopoly profit from the access charge of wholesale ADSL. It would be in 
Telstra’s legitimate business interests if it is allowed to recover the costs of its 
infrastructure and its operating costs in obtaining a normal return on its capital.67 As 
discussed above, the ACCC should prioritise static efficiency considerations to promote 
uptake and usage of broadband services, as due to the NBN, there will be no re-
investment in copper by Telstra. 

5.17 Optus also considers that access seekers would incur insignificant costs in enabling a 
standalone ADSL service. CiC begins CiC ends 

5.18 Further, Telstra has made commitment in its Structural Separation Undertaking (SSU) 
that if it develops a mass market consumer product that allows end-users to acquire a 
retail DSL connection without having to also acquire a PSTN voice service supplied by 
Telstra over the same line, it will offer the relevant comparable wholesale ADSL service 
to its wholesale customers.  

5.19 However, Telstra will only honour this commitment if wholesale ADSL is not an active 
declared service. This again shows that Telstra’s refusal to offer an unbundled wholesale 
ADSL is a commercial decision rather than due to technical barriers. 
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Section 6. Points of Interconnection for the Wholesale ADSL Service 

6.1 Optus supports the proposal to specify additional points of interconnection (POI) for the 
wholesale ADSL service within the FAD. Optus submits that providing additional POI for 
the wholesale ADSL service in the FAD is in the LTIE as it promotes competition in the 
relevant markets and encourages the efficient use of, and investment in infrastructure.  

6.2 Optus believes that providing additional POI for the wholesale ADSL service will 
promote competition in the retail broadband market. Importantly, it allows access 
seekers to utilise their existing backhaul infrastructure thereby promoting efficiency and 
maximising the opportunities for price and service differentiation between service 
provider.  

6.3 Providing additional POI for the wholesale ADSL will also promote competition in the 
transmission markets. Rather than relying on Telstra’s transmission services, access 
seekers have the option to obtain supply of transmission services from either 
themselves or other transmission service providers.  

6.4 However, we further submit that the FAD includes additional requirements that Telstra 
decouple provisions of wholesale ADSL and backhaul services. We note that currently, 
Telstra requests access seekers to use its backhaul network (ie AGVC/VLAN) before they 
can interconnect with Telstra and acquire the wholesale ADSL service.  

6.5 This mandatory requirement restricts access seekers from using their own transmission 
networks to interconnect with Telstra and acquire the wholesale ADSL service. Optus 
does not believe there are any objective justifications for this restriction on competition 
within the market for backhaul.  

6.6 Optus therefore submits that the FAD should provide access seekers the flexibility to 
use their own transmission networks when interconnecting with Telstra.  CiC begins CiC 
ends 
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Section 7. Non-Price Terms and Conditions 

7.1 The ACCC sought parties’ views on a number of non-price terms and conditions that 
may be included in the wholesale ADSL FAD. Optus’ comments in response are provided 
below. 

Billing and Notification 

Q34.  For the purpose of the wholesale ADSL FAD, are amendments required to the timeframe 
in clause 2.4 of Appendix E? If so, should the timeframes in clause 2.4 of Appendix E be 
consistent with the TCP Code?  

7.2 Optus reiterates its previous submission that the timeframes for invoicing should be 
amended so that they are consistent with the TCP Code.68 Optus considers that the 
clause should be drafted in a way which accommodates future changes to the TCP Code 
(or a replacement code). 

Q35.  For the purpose of the wholesale ADSL FAD, should the timeframe for raising billing 
disputes be made consistent with the TIO timeframe?  

Q36. For the purpose of the wholesale ADSL FAD, are amendments required to the timeframe 
in clause 2.14 of Appendix E? 

7.3 Optus considers the timeframe for raising billing disputes should be made consistent 
with the TIO timeframe. This is to allow parties to extract the relevant data to support 
analysis of the case for dispute, which can be very time consuming and complex. 
Amendments should therefore be made to clause 2.14 so that the Access Provider will 
be given a Billing Dispute Notice in relation to a Charge within 24 months of the invoice 
for the Charge being issued.   

Q37.  For the purpose of the wholesale ADSL FAD, are further refinements required to clause 
2.4 and 2.16 in Appendix E?  

7.4 Optus does not consider further refinements are required to clause 2.4 and 2.16. 

Q38.  Is there a drafting inconsistency between clause 2.6 and 2.12 in Appendix E? If so, what 
amendments are required to ensure consistency between these two clauses in the 
wholesale ADSL FAD? 

Q39.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as drafted in the relevant schedules of the DTCS FAD with regards to 
billing and notification? 

Q40.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 
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7.5 Optus considers the drafting inconsistency between clause 2.6 and 2.12 can be resolved 
by simply making clause 2.6 expressly subject to clause 2.12. 

7.6 Optus further submits that amendments should be made to clause 2.16. This clause 
provides access seeker and access provider too little time to gather and provide all 
relevant materials for a billing dispute. Instead of providing 5 business days, Optus 
proposes the clause to change in allowing access seekers to gather and provide all 
relevant materials to their best endeavour within 10 business days.  

Creditworthiness and security 

Q41.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as drafted in the relevant schedules of the DTCS FAD with regards to 
creditworthiness and security? 

Q42.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 

7.7 Optus submits that the creditworthiness and security provision gives the access provider 
with too much discretion to require security. An example is clause 3.5 which allows the 
access provider to request ongoing creditworthiness information from the access 
seeker. 

7.8 This provision does not take into account the different size and structure of the access 
seeker’s organisation. The credit policy needs to have the flexibility in dealing with 
different size and type of access seekers’ organisations. 

7.9 Optus considers a reasonable approach would be to refer to the access seeker’s credit 
rating and/or if a credit review event occurs which makes the access provider to believe 
that there is an unacceptable risk that the access seeker is unable to pay all charges. 

7.10 Some examples of credit review events may include the following: 

(a) The access provider has reasonable grounds to believe that the credit risk posed by 
the access seeker is materially increased, or will materially increase; 

(b) The access provider has reasonable grounds to believe that the access seeker is 
subject to an insolvency event; and 

(c) The access seeker has breached a material term under its agreement with the access 
provider.   

General dispute resolution procedures 

Q43.  For the purpose of the wholesale ADSL FAD, should a timeframe be included in 
Appendix E, clause 4.9? If so, what should the timeframe be? 

Q44.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as drafted in the relevant schedules of the DTCS FAD with regards to 
general dispute resolution procedures? 
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Q45.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 

7.11 Optus submits that a timeframe should be included in clause 4.9. A timeframe would 
provide greater clarity and certainty for parties, and ensure a party bringing a dispute 
does provide the necessary information to enable the other party to properly assess the 
dispute. Optus considers that a reasonable timeframe would be 10 business days. 

7.12 Optus further proposes clause 4.2 to be amended. The concept of “an independent 
third party” is currently too open-ended, and should be confined to certain specified 
types of persons (or persons in certain designated roles).  

7.13 Further, there is a typographical in the 6th line of the clause “the independent or third 
party”. The “or” should be deleted.  

Confidentiality provisions 

Q46.  Do you consider it impractical to destroy confidential information stored in back-up 
systems? If so, for the purpose of the wholesale ADSL FAD, what amendments are 
required to clause 7 of Annexure 1 of Schedule 5 in Appendix E? 

Q47.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as drafted in the relevant schedules of the DTCS FAD with regards to 
confidentiality? 

Q48.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 

7.14 Optus submits that it is impractical to destroy confidential information stored in back-up 
systems. Optus therefore proposes clause 7 of Annexure 1 of Schedule 5 to amend as 
follows: 

“I will destroy or deliver to [Provider] the Confidential Information and any documents or 
things (or parts of documents or things), constituting, recording or containing any of the 
Confidential Information in my possession, custody, power or control, other than 
electronic records stored in IT systems that cannot be destroyed or deleted.” 

7.15 Further amendment should also be made to clause 5.4. Clause 5.4 addresses use by the 
access provider of the access seeker’s confidential information. However, the schedule 
does not appear to address the alternate scenario.  

Communications with end users 

Q49.  Is there any ambiguity under clause F.2(a) regarding marketing by the access provider to 
the access seeker’s end-user? If so, does clause F.3(a) resolve this ambiguity? 

Q50.  Does the record keeping requirement under clause F.4 impose a cost burden upon 
parties? If so, what amendments are required to clause F.4 to alleviate this cost burden? 

Q51.  Should the ACCC include terms and conditions relating to communications with end-
users in the FAD? 
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Q52.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as they currently stand in the 2008 Model Terms with regards to 
communications with end-users? 

Q53.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 

7.16 Optus reiterates its previous submission regarding the communications with end users 
provision.69 It may be impractical and onerous for access provider to make and maintain 
a record of each communication it has with another party’s end-user. 

Suspension and termination 

Q54.  For the purpose of the wholesale ADSL FAD, are amendments required to clause 6.2 of 
Appendix E to ensure the interests of access seekers are balanced with the legitimate 
business interests of the access provider? 

Q55.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as drafted in the relevant schedules of the DTCS FAD with regards to 
suspension and termination? 

Q56.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 

7.17 Optus reiterates its previous submission that the suspension and termination provision 
should be amended.70 In addition, Optus proposes the following changes: 

(a) Clause 6.1(d): We assume this should refer to clause 6.8 rather than clause 
6.7; 

(b) Clause 6.1(d): Any suspension under clause 6.1(d) should require prior 
notification as immediate suspension is not warranted in this scenario (as this 
is not a situation where there is (for example) an imminent threat of harm to 
health or safety or damage to property); 

(c) Clause 6.2(a): The words “by the applicable due date” should be added at the 
end of this sub-clause, to make it expressly clear that only overdue amounts 
trigger the operation of this clause. This clause should not be triggered where 
amounts are unpaid but there is still time remaining for valid payment; 

(d) Clause 6.3: The reference to subclause “6.1(a)” should presumably be changed 
to subclause “6.2(a)”. Also, this clause would be clearer if drafted as follows: 
“For the avoidance of doubt, subclause 6.2(a) does not apply to any monies 
payable that are the subject of a Billing Dispute that has been notified…”; 
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(e) Clause 6.4: The reference to “a reason for suspension” should be amended to 
read “the reason for suspension under clause 6.2”. Otherwise the Access 
Provider has an open-ended ability not to recommence supply wherever any 
reason for suspension may exist. This needs to be tied to the original reason 
for suspension under clause 6.2. In addition, the recommencement of supply 
should not be made contingent on the Access Seeker paying the Access 
Provider’s reasonable costs of suspension and reconnection. The payment of 
such costs (if retained) should be made a separate obligation (in a separate 
sentence), particularly given the potential for argument over what constitutes 
“reasonable costs” in this context; 

(f) Clause 6.8(f): clause 6.8(i) does not make sense when applied to clause 6.8(f) 
(force majeure) and its application to that sub-clause could create uncertainty. 
Sub-clause 6.8(f) should therefore be placed into a separate clause, but care 
will need to be taken to adjust all necessary cross-references in other 
provisions. 

Liability (risk allocation) provisions 

Q.57.  For the purpose of the wholesale ADSL FAD, should the ACCC make amendments to the 
non-price terms as drafted in the relevant schedules of the DTCS FAD with regards to 
liability and indemnity? 

Q58.  If you consider amendments should be made, how do you consider specific clauses 
should be redrafted? 

7.18 Optus submits that the ACCC should make amendments to the non-price terms as 
drafted in the relevant schedules of the DTCS FAD with regards to liability and 
indemnity. Optus proposes that the drafting should be strengthened to ensure the 
terms are fair and reasonable. 

7.19 Detailed below are Optus’ proposed amendments. 

Clause 7.3 

7.20 Optus proposes the ACCC to replace “a Representative of the other Party” with “any 
person”. 

7.21 Optus submits that there is no reason to limit the scope of this indemnity to injury or 
death of a party’s representatives. If one party’s intentional or negligent act or omission 
leads to the death or personal injury of any person, and the other party suffers loss as a 
result, the first party should be required to indemnify the affected party for that loss. 

Clause 7.4  

7.22 Optus proposes the ACCC to insert the words “or the property of any other person” 
after the words “a representative of the other Party”. 

7.23 For the same reason mentioned above, the indemnifying party should be responsible for 
all property damage caused by its negligent or intentional acts or omissions. 
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Clause 7.7 

7.24 Optus queries why both clauses 7.7 and 7.9 have been included (rather than only one of 
them), as they appear to address virtually the same issue albeit in different terms. Optus 
proposes that clause 7.7 be deleted to remove any potential confusion or inconsistency 
(and because it is broader in scope, covering all liability rather than simply liability under 
an indemnity). To avoid any doubt, a reference to indemnities could be included in the 
final sentence of clause 7.9. 

7.25 If however clause 7.7 is retained, Optus requests that the first part of it be amended to 
read as follows (for greater legal clarity and accuracy): 

“The Indemnifying Party’s liability to indemnify the Innocent Party under clause 7.3 or 
7.4 will be reduced to the extent that the liability the subject of the indemnity claim is 
the direct result of:….” 

Ordering and provisioning and changes to operational manuals 

Q59.  Should the ACCC include terms and conditions relating to ordering and provisioning in 
the FAD? How should these terms be included? 

Q60.  Should the ACCC include terms and conditions relating to changes to operating manuals 
in the FAD? How should these terms be included? 

Q61.  For the purpose of the wholesale ADSL FAD, should the ACCC replicate the relevant 
terms in the SSU with regards to ordering and provisioning? 

7.26 Optus considers it may not add any additional value to replicate the relevant terms in 
the SSU with regards to ordering and provisioning in the FAD. 

7.27 Whilst Telstra makes commitments in its SSU that it will use equivalent order 
management to process all ADSL service activation orders, the SSU allows Telstra to use 
separate business support system or customer interface or process for its retail 
customers. Optus considers it is difficult to enforce these commitments considering 
there is no independent audit done in enforcing these commitments. 

7.28 Optus therefore submits that instead of replicating the relevant terms in the SSU, the 
FAD should include additional enforcement provisions which ensure Telstra will comply 
with its SSU commitments.  

7.29 In addition, Optus submits that the ACCC should include terms and conditions relating 
to changes to operating manuals in the FAD so that Telstra is restrict from amending the 
operational manuals in unilaterally.  

7.30 In addition, Optus submits that Telstra should not introduce any financial terms in the 
operating manuals. Telstra has in the past done so which provides it with the power to 
unilaterally change the price of the service. 
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Network modernisation and upgrade provisions 

Q62.  Should the ACCC include terms and conditions relating to network modernisation and 
upgrade provisions in the FAD? Please take into account any overlap with similar terms 
in the SSU in your response. 

7.31 Optus submits that the ACCC should include terms and conditions relating to network 
modernisation and upgrade provisions in the FAD.  

7.32 Whilst the SSU contains provisions on network modernisation and upgrade, eg 
paragraphs 10 and 11, it is important to note that these paragraphs do not apply if 
wholesale ADSL service is an active declared service; or if it is not covered by the 
provisions of an access determination or binding rules of conduct71 

7.33 The ACCC’s inclusion of network modernisation and upgrade provisions in the FAD will 
therefore override the network modernisation and upgrade provisions outlined in the 
SSU regardless of whether there is any overlap between the two.  

7.34 Optus submits that the inclusion of network modernisation and upgrade provisions in 
the FAD will provide greater clarity to access seekers about Telstra’s obligation.  

7.35 Further, the drafting of the network modernisation and upgrade provisions outlined in 
the DTCS FAD needs to be amended since it is not sufficient to ensure equivalence is 
achieved between access seekers and Telstra.   

7.36 Optus reiterates its previous submission regarding the proposed drafting of the 
provisions.  

Other issues for consideration 

Restrictions on resale 

7.37 Optus reiterates its previous submission that the FAD should include a term that an 
access seeker is not required to notify and obtain Telstra’s approval before reselling 
Telstra’s wholesale ADSL service to a third party.   

Commencement and expiry 

7.38 Optus submits that the commencement date for the FAD should be the date when 
wholesale ADSL was first declared. Optus repeats its submission elsewhere that the FAD 
should be backdated.  

7.39 With respect to the expiry date, the ACCC states that one option could be to set a five 
year term for the FAD but review the price terms at an earlier stage. 

7.40 Optus has no concern regarding the ACCC’s proposed approach so long as prices are 
regularly reviewed. This ensures costs are more accurately forecast which reduces risks 
to both access seekers and access provider. 
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Appendices and attachment 

Appendix A: DSLAM investment costs 

7.41 This appendix provides the installation costs, the operating costs and other relevant costs 
associated with DSLAM investments.  

Costs of installing a DSLAM 

7.42 CiC begins  

CiC ends 
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Appendix B: Switching Costs 

7.43 Optus refers the ACCC to Attachment 3 of this submission which provides a real world example 
of the switching costs involved when an access seeker purchases wholesale ADSL from multiple 
suppliers. CiC begins CiC ends 

 

 

 

 


