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 EXECUTIVE SUMMARY 

 Optus supports the Australian Competition and Consumer Commission’s (ACCC) Draft 
Decision to reject the proposed variation to the NBN Co Special Access Undertaking 
(SAU). Optus agrees that the proposed variations were not minor in nature and would 
result in NBN Co effectively determining the terms and conditions for new technologies 
with minimal independent oversight. 

Need to review existing price structure 

 Optus also welcomes the additional consultation of extending the existing FTTP price 
terms and conditions to the other MTM technologies. 

 While Optus accepts that NBN Co has a legitimate interest in recovering its efficiently 
incurred costs it should do so in a manner that best promotes the interests of end-users. 
It would be appropriate for the ACCC to take this opportunity to revisit NBN Co’s CVC 
pricing structure. Simply extending the current price structure to the MTM technologies 
will not necessarily promote the long term interests of end-users (LTIE). The assessment 
of the existing price structure focuses too much on the financial impact on NBN Co and 
not enough on the impact on competition; efficient use of the NBN; and the interests of 
end-users. 

 The CVC price structure has been heavily criticised as it is a barrier to consumers 
obtaining the full speed or quality of service of the NBN. This has been demonstrated by 
recent complaints about speeds and congestion on NBN services. A different approach 
to pricing could resolve some of these concerns without undermining NBN Co’s ability to 
recover its costs. Optus encourages the ACCC to examine these issues before it 
accepts the revised SAU. 

Specific non-price variations do not promote the LTIE 

 NBN Co has also proposed a number of non-price provisions which the ACCC correctly 
identifies “would not promote the LTIE and are not reasonable.”  Optus agrees with this 
view and the decision not to accept the following SAU variations.  

(a) Any change to the NBN Co Network definition to allow for the inclusion of “any 
other network introduced or varied by the NBN Co in accordance with the 
product development and withdrawal provisions in the SAU.”  

(b) Changes to the SAU should retain the provision within the NBN Access 
Service definition which specifies that the User Network Interface is also the 
network boundary point for all technology types.  

(c) The proposed co-existence and remediation provisions which have not been in 
place long enough for the ACCC to be satisfied that they are reasonable and 
will promote the LTIE.   

 In addition, the proposed changes to the information commitments need to be further 
strengthened to ensure that the information provided to all access seekers is both 
accurate and timely.  

 Optus considers it is important that the inclusion of any future NBN access technology 
(varied or otherwise) can only be introduced into the SAU through the SAU variation 
process. The removal of this proposed variation would result in NBN Co having the 
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discretion not to consult on new development and or changes to existing technologies. 
Any change to be incorporated into the SAU should only be done through a formal SAU 
variation process. 

 Optus believes these issues should be addressed before the SAU variation is accepted. 

Consistent terms of access across NBN technologies 

 Optus shares the concerns raised in the Draft Decision that different charges apply for 
the same service for different access network types. Moreover, different terms for the 
same service across different access technologies extends beyond price terms in 
Schedule 1C. These different terms can have (and are having) negative impacts on end-
users.  

 All access technologies should – to the greatest extent possible – look and feel the 
same. The NBN Service is marketed to be technology agnostic to end-users, this should 
also be the case when NBN Co sells the underlying service to RSPs.  All terms of 
access, including all NBN Offers and Other Charges, should be provided on equivalent 
terms across all access technologies – current and future. Any variation in price 
associated with the supply or connection of a service should not result in a detrimental 
impact to end-users.   

 Optus therefore considers that the NBN Offers and the Maximum Regulated Price and 
Other Charges should be redrafted such that all aspects (speed, price, other price terms, 
assurance) of the offer are equivalent across all technologies. This is not to say that all 
access technologies can offer the same but where it is technically possible over the term 
of the SAU, then it should be equivalent. 

 As a general principle, if and when a new access technology is introduced, then to the 
extent it is technically possible, the same price and non-price terms as existing access 
technologies should apply.  Any variation to the SAU should also include a clear over-
arching obligation of equivalence across access technologies, unless there are clear 
technical reasons why equivalence cannot be achieved. 
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 PRICING ISSUES TO BE ADDRESSED 

 Optus has been a strong advocate for efficient NBN pricing, and reiterates its position 
that any assessment of extending the existing SAU pricing provisions to the MTM 
technologies should take into account the experiences from the initial operation of the 
SAU. A price construct that has assessed as meeting the legislative criteria in 2013 may 
not meet the same criteria in 2017. Through this inquiry, the ACCC has the opportunity 
to reassess whether the price construct promotes the legislative criteria in the current 
market.  

 Optus disagrees with the view that there are strong arguments in favour of simply 
extending the application of the SAU pricing provisions to the MTM services. For 
example; 

(a) The AVC-CVC price construct remains in place but is not unilateral across all 
access technologies. The basic building blocks for AVC follow the same price 
points across all access technologies, however NBN Co is currently proposing 
to introduce some higher tiered services for NBN Fixed Wireless that seek to 
be set at a price term outside the existing construct. This is discussed further 
in Section 4. 

(b) The CVC price construct continues to raise concerns across industry and is 
contributing to poor end-user outcomes.  

 Optus reiterates that these issues should be addressed before the SAU variation can be 
assessed as meeting the legislative criteria. 

The CVC construct has not promoted efficient use of the NBN 

 The AVC-CVC construct remains a central point of concern for the industry. The AVC-
CVC construct was established before the original SAU was approved, but there is 
growing evidence to show that the two-part tariff structure does not promote the efficient 
use of the NBN technology or lead to lower prices, nor promote the interests of end-
users. 

 The SAU was originally approved assuming that the AVC-CVC price construct would 
promote the interests of end-users, including efficient use of NBN services. Optus does 
not believe that this outcome has been achieved. There is no evidence that shows the 
current CVC price level (inclusive of the discount) has resulted in the efficient use of 
NBN services. Optus reiterates the evidence put forward in its previous submission on 
this point.1 

 Optus strongly disagrees with the comments in the Draft Decision that there are strong 
arguments in favour of extending the application of the SAU pricing provisions to the 
MTM services. 

                                                
 

1 Optus submission in response to ACCC Consultation Paper, Variation to NBN Co Special Access 
Undertaking, Public version, August 2016. 



 

6 

 

Growing evidence to show CVC construct is not fit for purpose 

 Concerns around CVC pricing have been a constant theme in industry discussion on the 
NBN and in response to rising customer complaints about NBN speeds. Evidence of 
these issues are demonstrated through: 

(a) Rising media coverage around speed and congestion issues; 

(b) An evident misconception by some that the NBN service provides a committed 
information rate, i.e. a NBN 25 service marketed on the NBN Co website refers 
to a service that delivers 25 Mbps. 

(c) The ACCC wholesale NBN market indicators RKR also show for the last four 
reporting periods, that industry average CVC TC-4 provisioned is at 1 Mbps, 
which suggests possible limitations for customer experience. 

(d) The fact that the ACCC has felt the need to implement a broadband speed 
monitoring programme to address current consumer concerns about 
broadband performance. 

 Optus submits that an underlying element in each of the above is the price of the CVC. If 
the price of the CVC component was reduced substantially, or the price construct was 
amended, many of these issues would be addressed. Conversely, absent reform of the 
CVC construct, many of the above issues will continue to drive customer dissatisfaction. 

NBN economics depend on CVC growth but this damages end-users   

 The CVC price structure has been heavily criticised by industry since it acts as a barrier 
to consumers obtaining the full speed or quality of service available through the NBN.  

 The balance between AVC and CVC pricing was designed to enable NBN Co to drive – 
and benefit from – substantial increased usage in the future. This has been achieved by 
keeping the AVC low in order to encourage consumers up the speed tiers, and relying 
on CVC revenues to drive ARPU growth.2 

 However, market behaviour has altered significantly since the AVC-CVC construct was 
introduced almost seven years ago, with much greater emphasis placed on the CVC 
component than was originally envisaged. The introduction of mainstream SVOD 
services (such as Netflix, Stan and others) since 2015 has changed the nature of 
internet usage and the demand for constant bandwidth availability. Internet usage has 
changed from downloading webpages – requiring little concurrent usage – to the use of 
streaming services that require constant bandwidth usage. This has influenced overall 
demand and CVC usage.  

 These concerns have also been recognised by the ACCC in the past: 

In the absence of reliable service levels for the CVC, access seekers may be 
unable to design a network that fulfils their contractual obligations to end-users 
around service quality. If this were to be the case, it may reduce the scope of 
competitive behaviour that is possible in downstream markets, and result in 

                                                
 

2 NBN Co, 2010, Corporate Plan 2011-2013, 15 December, p.103 
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reduced complementary investment to service these markets or, alternatively, 
inefficient investment to bypass the NBN.3 

 The CVC product component essentially operates as an upstream bottleneck with 
implications for all retail offers, irrespective of the RSP. It cannot be avoided nor can it 
be provisioned with a level of absolute certainty to meet the needs of end-users. 
Moreover, the current CVC price levels can make it uneconomical to supply adequate 
bandwidth for end-users at prevailing retail prices. This is demonstrated by the ACCC 
wholesale NBN market indicators RKR showing the industry average CVC TC-4 
provisioned at 1 Mbps. 

 Optus is concerned that the current NBN pricing model may damage competition by 
limiting RSPs’ ability to compete and to provide peak throughput speeds that meet 
customer expectations. This is not to say there should be no place for a usage-based 
charge, but rather too much reliance is currently placed on CVC revenue.  

CVC problem may increase over time 

 Optus acknowledged that since the introduction of CVC in 2010 NBN Co has reduced 
the CVC price point from $20 per Mbps, to $17.50 in February 2015, then $15.75 since 
the introduction of DBD discounting in 2016. A revised version of the DBD discounting 
comes to effect from June 2017. 

 However, while the price reductions are welcome they have not addressed the core 
problem. Recent financial announcements demonstrate that the current NBN pricing 
structure continues to negatively impact the margins of RSPs – adding further pressure 
to reduce CVC costs. The current NBN pricing limits RSPs’ ability to generate a positive 
margin at prevailing retail prices. Absent significant retail price increases, it remains 
unlikely that greater CVC capacity could be provisioned at the prevailing price level. 

 Absent material change to the AVC-CVC pricing construct, it is foreseeable that 
competition is likely to be restricted under the NBN, and that the current inefficient 
under-utilisation of NBN capacity will continue. Optus believes the SAU inquiry provides 
an appropriate opportunity for the ACCC to assess the benefits of the current and 
alternate NBN pricing structures. 

                                                
 

3 ACCC, 2012, NBN Co Limited Special Access Undertaking, Supplementary Consultation Paper, 
February, p.32 
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 NON-PRICE ISSUES 

 Optus is concerned that the introduction of MTM non-price terms into the SAU will 
introduce a number of unreasonable terms into the SAU framework. The proposed 
variations would entrench different non-price (and price) terms for effectively the same 
activity and service across the different access technologies.  

 Optus agrees with the Draft Decision that the following SAU variations should not be 
accepted:4 

(a) Broadened definition of the NBN Co Network. This has the effect that new 
services on new networks introduced by NBN Co would be subject to the SAU 
provisions without NBN Co having to submit an SAU variation.   

(b) Removal of the network boundary point definition within the NBN access 
service definition in the SAU and instead set this out in the WBA. This 
removes the clear distinction that the customer side network boundary is also 
the UNI for all technology types. Having it set in the WBA means that it would 
be subject to change at NBN Co’s discretion and would not provide a sufficient 
level of certainty to access seekers and end-users. 

(c) Locking in the proposed Co-existence and Remediation provisions for the 
entire SAU term would provide NBN Co broad discretion over the 
circumstances in which an FTTN or FTTB node is placed into the co-existence 
period or when a line is placed into remediation and the period for which these 
provisions would apply. 

(d) The proposed changes to the information commitments which need to be 
further strengthened to ensure that the information provided to all access 
seekers is both accurate and timely.  

 Finally, there should be an equivalence of price and non-price terms across all NBN 
technologies where it is technically possible. Terms and conditions of supply (including 
associated NBN Offers, Maximum Regulated Price and Other Charges) should not 
diverge across the different technologies.   

Broadened definition of NBN Co Network 

 Optus supports the Draft Decision that broadening the NBN Co Network definition would 
not provide a sufficient level of certainty to access seekers of the potential services to be 
provided over new technologies over the SAU term. In particular: 

(a) Key elements of service descriptions such as the definitions for UNI and NBN 
Co network would no longer be specified in the SAU.   

(b) It is not appropriate to determine service description terms for newly 
introduced products through the WBA as this would remove it from regulatory 
oversight. This concern is compounded given the dynamic nature of the 
industry, and the high degree of uncertainty about the nature of the services 
NBN Co may introduce during the SAU term. 

                                                
 

4 ACCC, 2017, Variation to NBN Co Special Access Undertaking, Draft Decision, March, pp.2-3 
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 The current SAU framework already provides a mechanism through which new 
technologies can be introduced.  It should not be left to the discretion of NBN Co to 
introduce and set the key elements relating to service description through the WBA. The 
detailed terms and conditions of supply are set out in the WBA; however, having the 
process for establishing and introducing new technologies solely within this framework 
would introduce access seeker uncertainty. This is not reasonable nor in the interests of 
end-users. 

 In addition, where a new access technology is being considered through the PDF, the 
SAU should adopt a general principle such that, to the extent it is technically possible, all 
price and non-price terms are consistent with those offered over existing access 
technologies.   

Removal of network boundary point definition 

 Optus agrees with the ACCC that removing the network boundary point from the 
definition of NBN access service is not reasonable, and would introduce ambiguity 
around maintenance responsibilities.  

 The network boundary point should be maintained as it has important implications for 
service activation, fault rectification and installations. For example, NBN Co has 
previously used this ambiguity by defining the service description in the WBA, which has 
had the effect of shifting the network boundary definition, and hence placed a greater 
share of NBN connection costs onto RSPs. Examples of this include the requirement for 
a central splitter or a reverse power unit which currently sit outside the NBN Co network 
boundary despite being an essential network element required solely for the purpose of 
supplying the NBN service.  

 In addition to the technologies proposed to be included in the SAU, NBN Co has 
indicated that for its in-development Fibre to the Kerb (FTTC) product it is going to define 
the Reverse Power Unit (RPU) as customer equipment even though NBN Co proposes 
to initially supply and assure the RPU for the FTTC network. The RPU, however, is a 
necessary network element which is required to make the basic service operational. 
That is, without it there is no FTTC service. This demonstrates the importance of having 
the SAU include a clear statement of where the network boundary is, and that NBN Co is 
responsible for elements that lie on its side of that boundary which are essential 
components of service delivery. 

 In general, the network boundary definition, and hence NBN Co’s responsibility, should 
include all network elements required for the supply of a NBN service direct to the end-
user premise.  

Co-existence and Remediation provisions 

 Optus agrees with the view that it is too early to lock in proposed co-existence and 
remediation provisions for the entire SAU term. The current co-existence and 
remediation provisions have not been in place long enough for the ACCC to be satisfied 
that they are reasonable and will promote the LTIE. 

 When a service goes into remediation, there should be an onus on NBN Co to use all 
reasonable endeavours to ensure all possible actions have been taken to ensure that 
the ordered product speeds are met.  For example, it should consider swapping out the 
copper pair for another one or replacing a length of cable that is in a bad state of repair.  
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 Greater certainty in the timing of how long a service is likely to be in remediation should 
also be provided. For example, remediation should be removed within a six month 
period following the migration of all existing interfering services at the node. 

 Optus also reiterates that the concerns raised in its August 2016 submission continue to 
apply. The proposed variations add significant uncertainty on the quality of the service 
available to end-users, which is exacerbated due to a lack of firm commitments and 
asymmetry in the information provided by NBN Co to RSPs on affected lines. 

Information commitments 

 Optus agrees that the commitment to extend the provision of rollout information to 
include FTTN, FTTB and HFC access technologies is appropriate; however this 
approach must be adopted uniformly across all NBN access technologies. 

 Optus reiterates the concerns raised in its August 2016 submission which have not been 
addressed and continue to apply. While we acknowledge improvements have been 
made, NBN Co’s data inaccuracies and use of forecasts that are subject to frequent 
change has implications for RSPs’ ability to effective plan and market NBN services.   

 Data integrity should be paramount in all reporting. In particular, NBN reports should not 
contain missing data fields and all information should be provided with some level of 
confidence and not subject to change on short notice. 

 At the very minimum, the SAU should commit to provide accurate forecasts for up to 12 
months prior to the expected RFS date. Where any changes to forecasts are 
foreshadowed, this should be notified no later than three months prior to the expected 
RFS. Ideally, no further changes to the service class at a premise should occur less than 
three months prior to the expected RFS, as significant marketing and communications 
activities would have already commenced by this stage. 
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 CONSISTENCY ACROSS NBN ACCESS 

TECHNOLOGIES 

 The ACCC has acknowledged industry concerns that “Schedule 1C applies different 
charges for different network types which could result in inaccurate selling practices or 
poor incentives for RSPs to address service issues consistently.”5   

 Optus shares these concerns. Moreover, different treatment of terms across different 
access technologies extends beyond price terms in Schedule 1C. These different terms 
can have (and are having) substantial negative impacts on end-users.  

 Optus considers that there should be equivalence in the treatment of price and non-price 
terms across all access technologies. This is not to say that all access technologies can 
offer the same but where it is technically possible over the term of the SAU, then it 
should be equivalent. 

 Any variation to the SAU should include a clear over-arching obligation of equivalence 
across access technologies, unless there are clear technical reasons why equivalence 
cannot be achieved. 

 Since the introduction of the MTM technologies (FTTB, FTTN and HFC), NBN Co has 
set the key terms for each of these access technologies through the PDF and WBA 
processes, often resulting in different definitions and services for each different access 
type. For example: 

(a) Network boundary definitions. NBN Co has considered that the central splitter 
for FTTN/B does not form part of the NBN Co network even though it is 
sometimes necessary for the service to function properly and is physically 
located on the network side of the network boundary. 

(b) Any ‘other charges’ that should apply. This has been observed to include a 
wide disparity across the different technologies for the same item. 

(c) ‘Standard Installation’ is varied across each of the access technologies. This 
has implications for NBN Co and RSP responsibilities, and therefore the flow-
on costs or responsibilities to RSPs and end-users. 

 In addition to varying network boundary definitions, which is discussed in Section 3, 
there are three specific example that demonstrate inconsistent treatment across access 
technologies that are likely to negatively impact end-users: 

(a) Definition of Standard Installations and the application of the $0 charge; 

(b) Asymmetric, symmetric and multi-cast AVCs; and 

(c) Enhanced fault service levels. 

                                                
 

5 ACCC, 2017, Variation to NBN Co Special Access Undertaking, Draft Decision, March, p.51 
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Standard Installations 

 The definition of standard installation differs across the access technologies. This has 
implications on the NBN Offers and Other Charges that apply. Under the SAU, a 
standard installation attracts a fee of $0. While non-standard installations attract a 
charge based on an hourly rate plus materials. As a result, an end-user could be subject 
to significant installation costs depending upon the NBN access technology by which 
they will be served. Moreover, for some access technologies it is not clear before 
installation occurs whether the end-user will be subject to a standard or non-standard 
installation. 

 It is not appropriate that MTM technologies may be subject to the situation where key 
network elements required for the supply of the NBN access service are excluded from 
the standard installation definition for the relevant access technology.  

 End-users should not be disadvantaged to ensure that the basic NBN service functions 
on the basis of the access technology. 

 As a general rule, all standard installations regardless of access technology should 
include the installation of NBN Co equipment up to and including the equipment at the 
network boundary. There should be no separate carve-out of NBN equipment required to 
supply an NBN service at the end-user premise.  

 The proposed definitions of standard installation in the SAU do not do this: 

(a) HFC self-install – For certain classes of premises, a standard installation will 
only be applied if the end-user self-installs NBN Co’s equipment. That is, 
equipment which falls on the NBN-side of the network boundary. This in effect 
imposes a cost on end-users (including the possible use of third party 
professional installers).  

(b) FTTN/B splitter – Some premises may require an additional splitter to ensure 
an operational service. This splitter sits behind the wall plate, on the NBN-side 
of the network boundary. However, installation of this splitter is not included in 
the standard installation, and NBN Co imposes additional charges should it be 
required.6 

 In all the above examples, the ‘non-standard’ elements are required to make the basic 
NEBS service functional and it lies on the NBN-side of the network boundary. 
Consequently, these elements should be included in the definition of standard 
installation. 

Asymmetric, symmetric and multi-cast AVCs 

 The SAU should ensure that where a service can be delivered over various access 
technologies, the same price terms apply. In so far as the proposed amendments to the 
SAU result in price terms that differ for effectively equivalent services, these 
amendments should be not be accepted. 

 Optus submits that the ACCC should refrain from accepting a varied SAU absent a clear 
commitment that the price terms that exist in the SAU apply to future access 
technologies. The proposed amendments, for example, to Clause 1C.2.2 should be 

                                                
 

6 WBA2, Operations Manual p.79; Price List, p.14. 
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rejected as it specifically excludes the application of these services to access 
technologies other than FTTB, FTTN, Fibre and HFC. Moreover, it is not clear that 
defining specific AVCs for each of these access technologies based on current 
capabilities best promotes the LTIE.7 It would be open to NBN Co to vary the SAU if the 
terms for a specific new technology needs to be different. 

 Where it is technically possible to deliver an AVC offer, the terms under which it is 
supplied should be consistent across all access types. For example, the NBN Fixed 
Wireless service in the SAU only requires an asymmetric AVC offer up to 25/5 Mbps, 
and that price is consistent across the technologies. The SAU sets out prices for the 
NBN Co Fibre Network and NBN Co HFC Network including speeds up to 100M/40M.  If 
this discrepancy is based simply on the technical capabilities of an access technology, 
this may be acceptable.  However, NBN Co is currently consulting via the PDF on higher 
Asymmetric speeds for Wireless up to 25-100M/5-40M, 25-250/5-50M. NBN Co have 
indicated that as these AVC ranges for Wireless fall outside the SAU they plan to set 
commercial rates outside the restrictions of the SAU.  

 The pricing for these services should be consistent with Asymmetric Offers under other 
technology types.  If not, NBN Co will have the ability to price these services differently 
under the PDF which may be detrimental to end-users. That is, to continue the above 
example, a 25-100M/5-40M service over the fixed wireless should be subject to the 
maximum rate of $38 as per the proposed price for FTTN/B in the amended SAU, 
Unless NBN Co can demonstrate that different costs apply. 

Enhanced fault service levels 

 The proposed variations to the SAU introduce enhanced fault service level offers that 
are inconsistent across the different access types. Optus does not support varying fault 
service levels across access technologies unless there are clear technical reasons to do 
so. 

 The enhanced fault service level offers described in the proposed clause 1C.2.16 and 
the associated initial prices set out under the proposed clause 1C.4.1(l) are also 
inconsistent with the WBA price list under clause 2.2.8  Should this variation be 
accepted, there needs to be an alignment of the service level offers across all access 
technologies and enhanced service level offers. For the avoidance of doubt, the WBA 
already sets out that the enhanced fault rectification service applies to all of the NBN Co 
Networks. This is currently not the case in the proposed variation; similarly there is also 
a difference in the monthly charge set out in the SAU variation.9 It is not reasonable or in 
the LTIE for the initial price points included in the SAU to be significantly higher than the 
existing rates set out in the WBA. 

                                                
 

7 For example, the proposed amendment states AVC products of 25/5-10; 25-50/5-20 and 25-100 ad 5-
40. If it would be possible to deliver AVC products different (say above 100) the SAU imposes no price 
constraints. 

8 NBN Co, SFAA – Wholesale Broadband Agreement – Price List, p.12 

9 The Enhanced Fault Rectification Services options in the WBA apply to all NBN Co Networks. The 
monthly recurring price points also differ with the following enhanced service level offers including: 
Enhanced-12 set at $15; Enhanced-12 (24/7) set at $40 (compared to $45 in the proposed variation); 
Enhanced-8 set at $25 (compared to $40); and Enhanced-8 (24/7) set at $55 (compared to $90). The 
WBA also sets out enhanced service level offers for Enahnced-6; Enhanced-6 (24/7); Enhanced-4; and 
Enhanced-4 (24/7). 
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 In general, there needs to be consistency applied across the different technologies. To 
the extent that it is technically possible, service terms should be offered across all 
access technologies and the relevant charges aligned with the NBN Co Fibre, Wireless 
and Satellite networks. The 2013 SAU was approved with FTTP as the main access 
technology and with the objective to be satisfied based on end-users being no worse off. 
This same objective should be adhered to, with the downstream NBN connections 
experience being comparable across all technologies to the extent it is technically 
possible.  

 


