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Asset Valuation and the Fascination with Efficiency 

Stephen Labson* 

Readers of Network would be well aware of the 

central role that asset valuation typically plays in 

determination of regulated revenues and tariffs.  In 

Australia much of the regulatory thinking on asset 

valuation was perhaps born of the Council of 

Australian Governments (COAG) agreements on 

industry reform and competition policy of the early 

1990s.  By 1994 deprival value had been established 

as the preferred method for asset valuation of 

electricity networks, and broadly similar outcomes 

followed in COAG agreements on Water Resource 

Policy communicated in 1994, and in the National 

Third Party Access Code for Natural Gas Pipeline 

Systems in 1997. 

With the preferred methodology and initial regulatory 

asset values established across many of Australia’s 

regulated industry sectors some time ago, the debate 

on regulatory approach has moved to related issues 

of asset optimisation, capex efficiency mechanisms, 

and treatment of stranded assets.  Although these 

issues are of considerable importance, there may still 

be something to be learned in tracing the 

development of regulatory thinking on asset 

valuation, and the criteria by which various methods 

have been assessed.  As such, this narrative may 

speak to broader issues of regulation and the 

objective standards in which regulatory decisions are 

made.  

Industry Reform Initiatives of the 1990s 

The Special Premiers Conference of October 1990 

provides a notional starting point to trace the 

development of regulatory thinking on asset valuation 

and administered pricing in Australia.  In that 

meeting, heads of Governments agreed to assess 

options for organisational changes to the interstate 

electricity network, which was to act as a precursor to 

the industry reform measures to come.  

By July 1991 participating jurisdictions agreed to the 

establishment of the National Grid Management 

Council (NGMC) with the aim being to develop a 

framework for open access to the eastern and 

southern Australian grid, and free trade in bulk 

electricity.  The NGMC developed a National Grid 

Protocol, and as an adjunct to that work, was to 

advise on regulatory frameworks for network charges 

and asset valuation methodologies.
1
  It was intended 

these frameworks should reflect two policy initiatives 

that were moving ahead at roughly the same time – 

one well-known and the other perhaps less so.   

The former of the two initiatives referred to is 

associated with the report of the Committee for 

Inquiry (1993) – perhaps better known with reference 

to its Chairman, Professor F Hilmer.  The scope of 

that report is well-known so there is little need to 

cover that ground, except to reiterate its basic 

principles which subsequent policy initiatives would 

borrow from. 

 

                                                      
1
 These records can be found in the Compendium published by the 

National Competition Council (1997). 
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In speaking to monopoly pricing (one of fifteen 

sections of that report) the Committee recommended 

that pricing policy focus on efficiency concerns, rather 

than broader social and political goals which had 

been a mainstay of administered pricing of 

Government Trading Enterprises (GTEs) to that time.  

To illustrate the type of principles it had in mind in 

assessing price behaviour, the Committee (1993, p. 

279) offered an example: 

the promotion of long term economic efficiency, taking into 
account the desirability of fostering investment, innovation and 
productivity improvement, and the desirability of discouraging 
a person who has a substantial degree of power in a market 
from using that power to set prices above efficient levels.  

‘I suppose it is tempting, if the only tool you have is a 

hammer, to treat everything as if it were a nail.’ 

(Abraham Maslow) 

In that report the Committee’s recommendations on 

broader matters of market reform show the central 

role that economic efficiency played in the 

Committee’s topology of competition policy and 

industry reform.  While not meaning to speak for the 

Committee in this regard, references to economic 

efficiency could be seen as articulating a shared 

vision of industry reform, as opposed to prescribed 

principles on which practical administrative actions 

would be decided.  In any case, if articulating a vision 

for the reform initiatives to follow, the principles would 

seem to have been effective in application.  

Alternatively, the success achieved to date in 

applying those principles as an objective standard for 

regulatory decision-making, is questionable.  

The second, and perhaps less well-known, initiative 

referred to is represented in the work of the Steering 

Committee on National Performance Monitoring of 

Government Trading Enterprise.  The Steering 

Committee was established in 1991 with the purpose 

of developing a consistent performance monitoring 

regime across the Commonwealth, States and 

Territories.  Within this context, the Steering 

Committee published guidelines on accounting policy 

for valuation of fixed assets, recommending ‘Current 

Value’ methods when valuing assets for performance 

monitoring purposes (Steering Committee, 1994, p. 

35).  

The release of the Guidelines roughly coincided with 

COAG’s timeline for finalising the approach to 

valuation of network assets, and as announced in the 

COAG Communique of August 1994, would be 

applied in developing network access charges.  While 

it is difficult to find supporting documentation 

explaining the reasons for this decision, the practical 

advantage of having an asset valuation approach in 

hand, and the aim for uniformity central to 

performance monitoring may have played a role.  

That said, the purposes of performance monitoring 

and administrative pricing vary in important ways, 

and one approach might not fit both. 

To briefly illustrate the cause for concern, first 

consider the purposes of performance monitoring in 

obtaining asset values and related financial metrics, 

such as return on assets, and return on capital 

employed, that could be applied in cross-sectional 

analysis of GTE performance.  One of the key 

matters to address is normalising the data for the 

‘vintage’ of assets and inflation, and in doing so this 

factor might tend to favour current cost approaches.  

However, in assessing competing valuation methods 

within the context of the building blocks approach to 

pricing, inflation is easily accounted for by providing a 

nominal return on assets.  In this case vintage and 

inflation implications would not clearly favour either 

current cost or historic cost methods.  

More generally speaking, within the context of setting 

administered prices the absolute value of the asset is 

of primary concern and the choice of valuation 

methodology has direct income transfer implications.  

Alternatively, for performance monitoring, variations 

relative to the norm would be of primary interest, with 

income transfer less relevant to choice of valuation 

method.  In any case, the point to be made here is 

that ideally the choice of valuation methodology 

would have been assessed within its rightful context 

and explicitly addressing criteria appropriate to the 

situation.   David Johnstone (2002) and others have 

done just that, and have found many of the 

arguments in support of current cost (deprival value) 

methods irrelevant when explicitly set within the 

context of revenue and tariff setting. 

A related matter to consider here is the role that 

distributional outcomes played in setting initial asset 

values for electricity network assets.  The Victorian 

Electricity Supply Industry Tariff Order (1995) is an 

often cited example in which asset values were set to 

be supportive of uniform tariffs arrangements, called 

for by policy objectives of the day.  Valuation 

exercises undertaken in other jurisdictions during this 

stage of industry reform broadly followed suit in 

setting asset values based on policy objectives.  In 

line with COAG agreements, assets in place prior to 

1 July 1999 were to remain as determined by 

participating jurisdictions, provided that they did not 

exceed deprival value.   

With asset values in the electricity sector largely 

locked in, this discussion might well end with Eric 

Groom’s comment recorded at an ACCC forum on 

asset valuation (ACCC 1996, p. 17) that ‘we may not 

like that but we as economists have got to recognise 

that when we talk about pricing for sunk assets we 

really are talking more about equity than efficiency.’ 
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Apparently, this view was not universally embraced.  

As would become evident in implementation of gas 

sector reform initiatives in the later part of the 

decade, the debate on asset valuation and the 

search for efficiency was far from settled. 

National Third Party Access Code for Natural Gas 

Pipelines 

The National Gas Pipelines Access Agreement 1997 

set out a framework for a uniform national framework 

for third Party access to natural gas pipelines that 

would;  

(a) facilitate the development and operation of a 

national market for natural gas; 

(b) prevent abuse of monopoly power; 

(c) promote a competitive market for natural gas in 

which customers may choose suppliers, including 

producers, retailers and traders; 

(d) provide rights of access to natural gas pipelines 

that are fair and reasonable for both Service 

Providers and Users; and  

(e) provide for resolution of disputes. 

The full list of objectives is provided here to highlight 

both the minimalistic approach found in the 

Agreement, and the focus on access conditions that 

are ‘fair and reasonable’ (implying a focus on 

property rights and distributional outcomes).  

Moreover, where competitive markets are referenced, 

the characteristic of competition to be promoted was 

explicitly stated in terms of consumer choice – no 

more and no less.  

The Gas Code that was to follow took a more 

expansive view than that of the Agreement, providing 

numerous  principles, objectives and conditions of the 

access arrangement that were in need of 

interpretation, and sometimes in conflict with other 

conditions.  Indeed, the challenges of reconciling the 

many ‘incommensurable standards’ of the Gas Code 

led Justin Gleeson SC (2005 p. 32) to comment that 

‘(h)ow an administrative body deals with this 

challenge in a manner free from reviewable error is a 

difficult question.  It provides fertile grounds for the 

challenge of administrative decision-making.’ 

As it turned out, matters of asset valuation played a 

strong supporting role in review of administrative 

decisions that were subsequently found to have been 

based on a wrong interpretation of the Gas Code.  

While the outcomes of those cases apparently did 

little to assist regulators in correct interpretation, the 

reasoning of the courts on matters of economic 

theory highlights the challenges of drafting efficiency 

standards that have a common meaning to 

economists and the courts. 

Efficient Costs 

Section 8.1(a) of the Gas Code illustrates the 

potentially problematic nature of efficiency standards 

in providing that Reference Tariffs should be 

designed having the objective of: 

providing the Service Provider with the opportunity to earn a 
stream of revenue that recovers the efficient costs of delivering 
the Reference Service … 

A challenge is presented when interpreting the 

meaning of ‘efficient costs’ in s.8.1(a), which might be 

understood within the context of industrial operations 

and least-cost algorithms; or alternatively, as an 

economic concept focusing on the theory of the firm 

and competitive equilibria.  The Full Court (WA) 

spoke to this matter in review of the Draft Decision on 

the Dampier to Bunbury Natural Gas Pipeline Access 

Arrangement taking the view that ‘efficient costs’ 

refers to economic concepts of efficiency, and that: 

the word ‘efficient’ in a code dealing with the regulation of 
infrastructure in the context of competition policy reform, and in 
which the concept of ‘economic efficiency’ has been expressly 
incorporated, strongly suggests a usage which comprehends 
and reflects that notion in its accepted senses of technical or 

productive, allocative and dynamic efficiency.
2
 

It takes little imagination to see a correspondence 

with the Court’s view of efficient costs and a textbook 

explanation of efficient production (the ‘first leg’ of the 

court’s topology of economic efficiency) of which 

Perloff (2011, p. 184) provides a fine example: 

A firm uses a two-step procedure in determining how to 
produce a certain amount of output efficiently.  It first 
determines which production processes are technologically 
efficient so that it can produce the desired level of output with 
the least amount of inputs. … The firm’s second step is to pick 
from these technologically efficient production processes the 
one that is also economically efficient, minimizing the cost of 
producing a specified amount of output. 

Technical efficiency is a simple optimisation solution 

of a profit-maximising firm given input costs.  If 

addressing the Court’s last two ‘legs’ of allocative and 

dynamic efficiency, look to equilibrium concepts: 

combining the profit-maximising behaviour of the firm 

with consumer preferences, and willingness to pay 

for the firm’s output.  Efficient production would then 

be defined under the optimality conditions in which 

production occurs at the point in which long run 

average unit costs are minimised. 

However, when considering a natural gas pipeline 

exhibiting increasing returns to scale; where demand 

varies in real time; and where there is no long-run 

steady state in which short-run and long-run average 

costs can equate, the standard optimality outcomes 

                                                      
2
 Re Dr Ken Michael AM; Ex Parte Epic Energy (WA) Nominees 

Pty Ltd & Anor [2002] WASCA. Paragraph 139. 
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no longer hold, and efficiency can only be assessed 

relative to a notional second-best outcome. 

With the text-book understanding of competitive 

markets unable to support a connection between the 

efficiency criteria of s. 8.1(a) and choice of asset 

valuation method, interest seems to have turned to 

contestable markets.  As formalised by Baumol, 

Panzar and Willig (1982), contestability theory was 

portrayed as providing the sought-after efficiency 

characteristics of perfect competition while allowing 

for fixed costs of production.  Unfortunately, the 

promise associated with contestability theory relies 

on the costless reversibility of fixed costs, which of 

course is not a characteristic generally found in 

natural gas pipelines.  Nevertheless, parts of that 

theory, whether relevant or not, would be used in 

arguing the case for various asset valuation 

methodologies.  

An example of one of the more contentious 

attributions of efficiency to a given valuation method 

is found in the ‘hypothetical new entrant test’.  Briefly 

put, the test borrows from contestability theory 

because it argues that in valuing an asset at its 

Depreciated Optimised Replacement Cost (DORC), 

the implicit price obtained would reflect the ceiling 

price found in a ‘workably competitive market’ – with 

any price above that limited by threat of entry.  The 

application of the test to natural gas pipelines is 

highly questionable in that sunk costs act as a 

deterrent to entry.  Where sunk costs are significant, 

the price associated with use of the DORC is better 

represented (subject to some caveats) as a minimum 

that an incumbent would charge in an unregulated 

market – with the natural monopoly outcome serving 

as the upper bound of pricing. 

Nevertheless, the test apparently has its proponents.  

For example, in a report to the New Zealand 

Commerce Commission, Houston and Green (2009) 

describe the barrier to entry found in sunk-cost 

technologies as a short-run deviation from the 

workably competitive outcome, ultimately tending to 

equilibrium as assets are replaced.  If allowed to 

paraphrase the essence of their reasoning, the 

market they had in mind was in ‘dis-equilibrium’ for 

the life of the asset, only returning to equilibrium for a 

very brief period of time between decommissioning of 

the old asset and the commissioning of its 

replacement (roughly speaking).  The workably 

competitive market is then thrown back into dis-

equilibrium for the life of the replacement asset, 

perhaps to continue ad infinitum.  This might be 

viewed as an example of the ‘use and abuse’ of 

economic concepts described by Rob Albon (2007) 

whereby economic theory becomes a matter of 

advocacy over explanation. 

Replicating the Outcome of a Competitive Market 

Moving on to section 8.1(b) of the Gas Code - 

Reference Tariffs were to be designed with the 

objective of replicating the outcome of a competitive 

market.  In commenting on this aspect of the Gas 

Code the Court understood (paragraph 124) that 

the prevailing view and usage among economists is that a 
reference to a competitive market is to a workably competitive 
market [and that] in the promotion of a competitive market for 
natural gas it would be surprising if what was contemplated 
was a theoretical concept of perfect competition, as the subject 
matter involves very real-life commercial situations. 

In bringing together concepts of efficient costs and 

workably competitive markets, the Court suggested 

(paragraph 143) that, 

over time, the revenue earned by a service provider from a 
reference service, if that service was provided in a workably 
competitive market, would approximate the efficient costs of 

delivering the service. 

This has a familiar ring to it in that the Court might 

have had in mind a type of ‘workable contestability’ in 

which irreversible costs, as a barrier to entry, are 

reduced ‘over time’.  It is not clear what forces are 

thought to act over time, but the approximation to 

efficient costs would not be expected to be a very 

good one, if based on the long-term cycles of asset 

replacement. 

Alternatively, perhaps the thinking was that workably 

competitive markets are those having only a ‘small’ 

degree of market power, limited by substitution in 

supply or demand factors.  While such factors might 

be seen as reasonable and relevant to the industry, 

this begs the question of how small is small? 

Answers to this question might be found in:  the 

Theory of the Second Best; as formalised by Lipsey 

and Lancaster (1956); the sensitivity of nonlinear 

systems to initial conditions; the butterfly effect of 

Lorenz (1963); or through complexity theory as 

described by Paul van Geert (2008).  In each case it 

is found that, for complex systems, small deviations 

in starting conditions cannot be assumed to lead to a 

proportionally small deviation in outcome. 

With the work of Lipsey and Lancaster well-known to 

economists, van Geert offers a brief diversion in 

illustrating the point with reference to Alice Through 

the Looking Glass.  If reminded of the start of Alice’s 

adventure, on meeting the Red Queen she is 

confronted with the problem that for all her running 

she finds herself standing still.  Having in mind 

complex nonlinear relationships, this makes perfect 

sense to the Queen.  If allowed further liberty with 

van Geert’s illustration, Alice’s confusion can be 

explained in relating it to taking a single step in a 

world represented in two dimensions (after all, this is 

a storybook) in which she would not have travelled 
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very far.  Now take the same step in a more complex 

three dimensional (that is, non-linear) terrain of 

mountains and cliff faces.  It is not difficult to guess 

where this might end. 

The point to be made here is not that small steps 

always lead to large falls – just that it is wise to 

understand the terrain.  This holds for application of 

the fundamental theorems of welfare economics; 

contestability theory; or perhaps even the concept of 

workable competition – should it ever be adequately 

defined. 

What is Workable Competition?   

In attempting to reconcile the theory of perfect 

competition to the realities of the market place, J M 

Clarke (1940) envisaged a set of structural factors (or 

conditions) favourable to achieving a working 

approximation of the competitive ideal, which he 

called ‘workable competition’.  However, identifying 

the conditions of a generalised ‘second best’ 

outcome would prove to be problematic, particularly 

with the findings of Lipsey and Lancaster in mind.  

In an address to the ACCC Regulatory Conference 

(2004) Rod Shogren offered an alternative view in 

describing the concept on its own terms (that is, as 

opposed to approximating the ideal) as 

the level of competition is as good as could reasonably be 
expected or hoped for and provides satisfactory or acceptable 
market outcomes in terms of product/price/quality packages. 

George Yarrow and colleagues (2010, p. 7)) appear 

to have had a similar view in stating that:  

Workable competition, or as is often called in competition law, 
effective competition, signifies that the relevant competitive 
process, whatever its precise structure, is, or is capable of, 
producing outcomes in terms of economic efficiency and 
consumer welfare that, at a minimum, are considered 
satisfactory or acceptable. 

Perhaps this is to say, it is what it is. 

‘I know it when I see it’. 

To make sense of this puzzling concept, consider the 

analogy with the problem faced by US Supreme 

Court Justice, Potter Sherman, in an often-cited case 

of constitutional law and obscenity:
3
  

I shall not today attempt further to define the kinds of material I 
understand to be embraced within that shorthand description; 
and perhaps I could never succeed in intelligibly doing so.  But 
I know it when I see it. 

Perhaps there is a divide between the two worlds of 

natural monopoly and perfect competition where the 

real world of workable competition can be found – 

and one that is known even though it cannot be 

                                                      
3
 As taken from a law review article describing the context of 

Justice Sherman’s opinion by Gerwitz (1996). 

articulated or measured – but perhaps not?  To state 

that workably competitive markets lead to broadly 

efficient outcomes is simply to state the belief that 

efficient outcomes are found in workably competitive 

markets.  While literally true – the concept lacks the 

definition and structure needed to provide meaningful 

insight to market behaviour and how market 

outcomes change given alternative sets of actions.  

Accordingly, it is difficult to see how to extract 

prescriptive meaning from the concept of workable 

competition, no matter how it is described. 

Admittedly, aspects of this critique apply to accepted 

theories of perfect competition as well.  For example, 

Gerard Debreu’s seminal work in this field, found in 

his Theory of Value (1959), is based on an axiomatic 

proof of existence of a competitive equilibrium.  In a 

literal sense the axiomatic method is built from a 

series of tautologies.  An implication flowing from this 

structure is highlighted by Debreu in that ‘the 

allegiance to rigor dictates that … the theory, in the 

strict sense, is logically entirely disconnected from its 

interpretation.’  That said, in his Nobel Memorial 

lecture of 1983, Debreu (p. 98) continued with this 

line of thought but offered the simple insight to those 

interested in worldly outcomes, that 

[m]aking the assumptions of a theory entirely explicit permits a 
sounder judgment about the extent to which it applies to a 
particular situation.   

This would appear to be well-considered, whether 

referring to the outcomes of workable competition, or 

the existence of a competitive equilibrium. 

The New Reform Agenda and the Fascination 

with Efficiency 

The 2001 COAG agreement to establish the 

Ministerial Council on Energy (MCE) provides a 

notional starting point for the ‘new reform agenda’.
4
  

Skipping through at least five extensive reviews and 

inquiries, evidence emerges of the consolidation of 

access objectives codified in the National Gas Law 

and the National Electricity Law.  Moving to the 

natural end-point of this discussion the National Gas 

Objective (NGO) is found: 

The objective of this Law is to promote efficient investment in, 
and efficient operation and use of, natural gas services for the 
long-term interests of consumers of natural gas with respect to 
price, quality, safety, reliability and security of supply of natural 
gas. 

The promise of a ‘new reform agenda’ was perhaps 

exaggerated in that the objective has a certain 

familiarity about it if reminded of the pricing principles 

offered by Professor Hilmer and colleagues in 1993; 

                                                      
4
 The characterisation of the MCE agenda was that of the National 

Competition Council (2011, p. 10). 
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although perhaps requiring a level of linguistic 

expertise to understand its common meaning, and no 

doubt a sound knowledge of law if interpreting its 

legislative intent.  In speaking to the latter of the two 

fields of endeavour, Peter Nicholas (2008) offered 

that 

[t]he objectives are designed to recognise that promoting all 
aspects of economic efficiency is the best way of delivering 
benefits for the long-term interests of consumers in the gas and 
electricity energy markets. 

If looking at policy guidance on the matter it would 

appear that the Hon. Minister Conlon settled any 

question of meaning in the second reading speech to 

the National Gas Law (South Australian Hansard, 

2008) in stating that: 

The national gas objective is an economic concept and should 
be interpreted as such.  The long-term interest of consumers 
of gas requires the economic welfare of consumers, over the 
long-term, to be maximised.  If gas markets and access to 
pipeline services are efficient in an economic sense, the long-
term economic interests of consumers in respect of price, 
quality, reliability, safety and security of natural gas services 
will be maximised.  By the promotion of an economic efficiency 
objective in access to pipeline services, competition will be 
promoted in upstream and downstream markets. 

The passage covers a significant range of economic 

thought, and to the economist there would be little 

doubt to its meaning.  If separating its major points in 

the abstract: 

(i) Consumer welfare has had an established 

meaning in economics at least since Alfred Marshall 

formalised concepts of ‘consumer surplus’ well over 

one hundred years ago in his Principles of 

Economics; and which is recognised as a useful tool 

in which to measure the welfare impact of changes in 

prices and income on consumers (Willig, 1976 ).5 

(ii) To define the economic welfare of consumers 

over price, quality, reliability, safety and security of 

supply, as implied in this passage, admits a more 

sophisticated view to regulation than that of a 

homogeneous product, and also has a body of 

economic thought attached to it in models of 

imperfect competition.   

(iii) Welfare implications of policy choice across an 

economy, perhaps suggested by reference to 

upstream and downstream markets, are commonly 

assessed by economists in use of computable 

general equilibrium models based on principles of 

competitive equilibria, of which there is considerable 

experience in practical application to policy choices.  

Restated in these terms, it might be expected that 

regulatory actions would be informed by empirical 

                                                      
5
 Marshall initially used the term ‘consumer rent’ in the early 

editions of Principles (for example, the third edition, 1895, p. 200) 
which in subsequent editions was changed to ‘consumer surplus’.  

analysis of economic welfare generally, and 

consumer surplus more specifically.  In looking at 

practice to date, this expectation would be proved 

wrong 

From Objectives to Administrative Actions 

By interpreting the NGO as promoting all aspects of 

economic efficiency, the objective seems to have 

been made so broad as to be immune to 

measurement.  A similar point was argued by Albert 

Foer (2015) in examining the ‘single-minded drive for 

efficiency’ within the context of US antitrust law.  In 

that paper he highlights the difficulty faced in 

identification and measurement of cognisable 

efficiencies (and inefficiencies) across the range of 

feasible actions to be considered, and questions 

‘whether it was worth opening the Pandora’s Box of 

efficiency in the first place’. 

If not amenable to empirical analysis perhaps the 

efficiencies referred to in the NGO are to be aspired 

to – not measured or benchmarked.  But as an 

aspirational ideal, how does economic efficiency 

inform, in the choice among various regulatory 

actions?  Is there a guidepost that will appear 

indicating the optimal throughput of a natural gas 

pipeline, or the location and capacity of a high 

voltage interconnector?  In this case, faith is needed 

that regulators are able to emulate Justice Sherman 

in ‘knowing it when they see it’ and that they will more 

often than not see the same thing as the courts.   

In any case, the Law is there.  It will be interesting to 

see how it is interpreted and applied over time.  For 

the faithful, it may come down to a matter of 

describing that which cannot be described.  The 

agnostic, however, might have to rely on an 

empiricism in which assumptions are stated and 

inferences drawn from observation – but that would 

require an objective standard clear in meaning and 

observable in its outcomes. 

The fascination with efficiency served an admirable 

role in framing a vision of the ‘how and why’ of 

industry reform in Australia – but does not seem so 

well-suited to the commonplace work of 

administrative decision-making.  Ultimately, a less 

ethereal, objective standard might prove to be more 

effective than that of efficiency.     
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Critical Issues in Regulation – From the Journals 

On the Inefficiencies of Efficiency as the 
Single-minded Goal of Antitrust, Albert Foer, 

The Antitrust Bulletin, June 2015, pp. 103-127. 

This article provides what the author calls a 
‘sceptical’ look at the role of ‘efficiency’ in antitrust 
analysis.  It begins by discussing how various types 
of efficiency may be in conflict, such that, in the 
author’s view, the concept is actually less scientific or 
useful than often thought.  

The fundamental question asked in the article is this: 
What economic considerations are excluded from 
today’s antitrust analysis? This leads to a discussion 
of political, social, and non-efficiency economic 
values; externalities; and three types of inefficiencies 
that may be caused by the ‘single-minded hunt’ for 
efficiencies: X-inefficiency; diseconomies of scale, 
scope, and coordination; and the ‘too-big-to-fail’ 
problem.  

The article contains a description of some challenges 
seen as facing reform proposals, including problems 
of prediction and quantification in the context of 
possible reforms.  While Albert Foer concludes that 
the ‘pendulum has swung too far’ in favour of 
efficiency, he also thinks that reforms encompassing 
a broader view present their own challenges.  This 
leads to the suggestion that, if efficiency is to retain a 
formal role in analysis, then there should be more 
development of the concepts of ‘cognisable 
efficiency’ and of ‘cognisable inefficiency’.  In 
situations involving high levels of concentration, the 
latter should be netted out against efficiencies.   

The article contains numerous citations to the 
academic literature, and to publications of 
government agencies.  Economists cited include:  
Dennis Carlton; Joseph Farrell; Daniel Kahneman; 
Harvey Leibenstein; Jeffrey Perloff; Michael E Porter; 
FM Scherer; Carl Shapiro; and George Stigler. 

The article can be accessed by subscription to The 
Antitrust Bulletin or purchased on-line. 

Regulating Networks in Decline, Chris Decker, 
Journal of Regulatory Economics, 3, 49, June 2016, 
pp. 344-370. 

This article is about the implications for economic 
regulation of infrastructure services experiencing 
long-run declining demand for some services.  
Typical examples are traditional postal services 
(‘letters’), electricity from the grid and traditional fixed-
line telecommunications services (voice). 

Chris Decker contends that declining demand can 
give rise to difficult questions for regulators.  In 
particular, it challenges the extent to which network 

operators can fully recover the costs of historic 
investments, and raises issues about the efficiency 
and distributional effects of applying different rate 
structures.  

It can also raise fundamental questions about:  the 
on-going rationale for economic regulation; the 
essential functions provided by network operators; 
and whether regulations should be applied 
symmetrically to traditional and alternative suppliers.  

Depending on the pace and scale of the decline, 
regulation may need to adapt.  Proposals for 
adapting regulation are identified and critically 
examined in this paper, particularly in terms of the 
approach to setting the allowed level of revenues and 
the determination of rate structures. 

There are twenty-one items in the reference list, and 
nearly all are to articles published in scholarly 
journals.  Year of publication ranges from 1996 to 
2015, with a cluster around the early-to-mid 2000s. 

The article can be accessed by subscription to the 
Journal of Regulatory Economics or purchased on-
line. 

Will LNG Rescue the World Gas Market? 
Maybe a Little, Jeff D Makholm, Natural Gas and 

Electricity, October 2016. 

This article, by NERA Senior Vice President Dr Jeff D 
Makholm, explores the impact of the growing 
prevalence of liquid natural gas (LNG) export on the 
world gas market.  The author observes that rapid 
growth in LNG production means that long-term 
contracts are becoming less common, in favour of 
spot and futures trading.  The evolution of the LNG 
market is following a similar pattern to that of the oil 
markets in the 1980s, leading to the question of 
whether the future holds a vision of an LNG gas 
market that forgoes long-term contracts and relies 
exclusively on spot and futures trading. 

As attractive as that competitive worldwide vision is, 
there are three important and unfortunate barriers to 
its realisation:  cost, access, and politics.  First, LNG 
transport carries with it high costs of the wrong kind: 
they are mostly sunk.  Second, there is only limited 
access for gas producers and consumers to move 
gas from inland pipelines to ocean tankers.  Third, 
gas is unusually prone to ‘political winds’ that bar 
competitive access and that also impede the 
competitive production of unconventional gas that 
much of the world has underfoot.  

As a result of these barriers, a liquid worldwide 
market for LNG is unlikely to emerge. Thus, long-
term contracts can be expected, and idiosyncratic 
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pricing and delivery clauses will continue to dominate 
the industry for the foreseeable future. 

The article can be purchased on-line.  

Regulatory, in particular Access, Regimes 
for Network Investment Models in Europe, A 

study prepared for the European Commission DG 

Communications Networks, Content & Technology by 

authors from WIK; Deloitte; and IDATE, September 

2016. 

The purpose of this study is to seek to understand:  

Europe’s future needs for high bandwidth 

connectivity; the business models for investment in 

new networks; and how regulation may impact the 

business case for deployment of very high-capacity 

networks and on choice and value in services for 

end-users. It also considers the implications of 

different governance models for access regulation at 

the EU level.   

Key conclusions are that the current framework has 

been effective in delivering competition in broadband, 

but has not levelled up the standard of very high 

capacity broadband in Europe to match EU and 

international best-practice benchmarks.  Further, it 

has not delivered a single market for services to 

enterprises. The lack of binding Decisions on 

remedies and complex institutional processes may be 

partly responsible.  

On the basis of this analysis, the current access 

regime and the associated institutional arrangements 

are evaluated, and recommendations in these areas 

for the reform of the EU framework for electronic 

communications are presented. The authors 

recommend an increased focus on infrastructure 

competition, geographically targeted regulation and 

co-investment within an expanded market analysis 

process.  They also recommend a common approach 

for business wholesale products.  A reformed Body of 

European Regulators for Electronic Communications 

(BEREC) could serve to support consistent 

application of the rules. 

The reference list contains approximately 100 items 

published by government agencies, consultancies 

and authors of academic articles. 

Facility- and Service-based Competition and 
Investment in Fixed Broadband Networks: 
Lessons from a Decade of Access 
Regulations in the European Union Member 
States, Wolfgang Briglauer, Klaus Gugler and 
Adhurim Haxhimusa, Telecommunications Policy, 40, 
2016, pp. 729-742.  

This paper is about the impact of the main modes of 
competition on investment in broadband markets.  
Competition in European Union (EU) markets was 

promoted by the imposition of wholesale access 
obligations on incumbent operators with significant 
market power.  National regulatory authorities (NRAs) 
were established to administer these access 
arrangements.   

The sections of the paper are as follows:  
Introduction; Empirical Evidence; Hypotheses 
(Service-based Competition; Facility-based 
Competition); Data and Variables; Econometric 
Modelling; Discussion of the Main Results; Summary 
and Conclusions; and Appendix (The Dynamic 
Flexible Accelerator Model). 

The empirical results are generated by the 
econometric analysis of panel data from 23 Member 
States and 57 businesses (21 incumbents and 36 
entrants).  There are four main results: 

First, facility-based competition exerts a positive 
impact on both incumbents and entrants, suggesting 
strategic complementarity. 

Second, inter-modal competition in terms of fixed-to-
mobile substitution exerts different effects at the firm 
level. 

Third, service-based competition appears to have no 
significant impact on investment decisions of 
incumbents or entrants. 

Fourth, however, service-based competition exerts a 
negative impact on entrants’ investment in the latter 
stages of liberalisation. 

The authors argue that the results provide relevant 
policy guidance on regulating emerging high-speed 
broadband infrastructure. 

There are forty-three references in the list, mainly to 
academic articles written by economists such as 
Carlo Cambini, Martin Cave and Tommaso Valletti; 
and published in journals such as the Journal of 
Econometrics, Telecommunications Policy and the 
American Economic Review. 

The article can be accessed by subscription to 
Telecommunications Policy or purchased on-line. 

Designing Nonlinear Price Schedules for 
Urban Water Utilities to Balance Revenue 
and Conservation Goals, Frank Wolak, August 

2016. 

This paper formulates and estimates a household-
level, billing-cycle water demand model under 
increasing block prices that accounts for the impact 
of monthly weather variation, the amount of 
vegetation on the household’s property, and 
customer-level heterogeneity in demand due to 
household demographics.  The model utilises United 
States Census data on the distribution of household 
demographics in the utility’s service territory to 
recover the impact of these factors on water demand.  

http://bookshop.europa.eu/en/regulatory-in-particular-access-regimes-for-network-investment-models-in-europe-pbKK0216677/?CatalogCategoryID=CXoKABst5TsAAAEjepEY4e5L
http://web.stanford.edu/group/fwolak/cgi-bin/sites/default/files/water_paper_wolak_draft-9.pdf
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An index of the amount of vegetation on the 
household’s property is obtained from NASA satellite 
data.  The household-level demand models are used 
to compute the distribution of utility-level water 
demand and revenues for any possible price 
schedule.  Knowledge of the structure of customer-
level demand can be used by the utility to design 
nonlinear pricing plans that achieve competing 
revenue or water conservation goals, which is crucial 
for water utilities to manage increasingly uncertain 
water availability yet still remain financially viable.  
Knowledge of how these demands differ across 
customers based on observable household 
characteristics can allow the utility to reduce the 
utility-wide revenue or sales risk it faces for any 
pricing plan.  Knowledge of how the structure of 
demand varies across customers can be used to 
design personalised (based on observable household 
demographic characteristics) increasing block price 
schedules to further reduce the risk the utility faces 
on a system-wide basis.  For the utilities considered, 
knowledge of the customer-level demographics that 
predict demand differences across households 
reduces the uncertainty in the utility’s system-wide 
revenues from 70 to 96 per cent.  Further reductions 
in the uncertainty in the utility’s system-wide 
revenues in the, range of 5 to 15 per cent, are 
possible by re-designing the utility’s nonlinear price 
schedules to minimise the revenue risk it faces given 
the distribution of household-level demand in its 
service territory. 

There are eight citations in the reference list with year 
of publication ranging from 1989 to 2015.  Six of the 
references are to articles in economic journals such 
as the American Economic Review and 
Econometrica. 

Railway Restructuring and Organizational 
Choice: Network Quality and Welfare 
Impacts, David Besanko and Shana Sui, 
Journal of Regulatory Economics, 2016, pp. 1-43. 

This article is about the reform of the rail industry.  As 
countries around the world have reformed their 
railroad systems over the last three decades, a key 
policy issue has emerged about how to organise 
competition within the newly privatised or deregulated 
systems.  Broadly speaking, countries have adopted 
one of two organisational structures: horizontal 
separation (HS) or vertical separation (VS). HS 
involves systems competition – the rail system is 
divided up into several vertically integrated networks 
that compete with each other.  VS entails 
components competition – network infrastructure 
management (‘below the rail’) is separated from 
transportation services (‘above the rail’), and multiple 
operators are given open access to the network and 
compete with one-another to provide rail transport 
services.  Argentina, Brazil, and Mexico are 

examples of countries that have adopted HS, while 
the UK, the Netherlands, and Romania have adopted 
VS. 

Academic research on the optimal structure of a 
railway system issue is ambiguous – each of the two 
main organisational models has advantages and 
disadvantages.  An advantage of HS is that it 
maintains economies of scope, thus enhancing 
technical efficiency and productivity as compared to 
VS.  On the other hand, HS compromises economies 
of system size and can leave some rail customers 
with no competition.  

An advantage of VS is that it is explicitly designed to 
foster competition among independent transport 
providers; while a disadvantage is that it elevates the 
transaction costs of negotiating and enforcing 
contracts.  In addition, VS may result in higher 
operating costs, either due to foregone economies of 
scope or to misalignment of incentives.  There is 
evidence that VS increased operating costs in the 
EU, particularly for systems with the highest traffic 
densities and the highest proportion of freight traffic. 

Policy makers understand that the structure of a 
railway system can also affect network quality.  VS 
could weaken an infrastructure provider’s incentives 
to invest in network quality for three reasons:  the 
complexity of the interface between infrastructure and 
operating activities could make it costly to align 
incentives; the upstream network firm only takes into 
consideration the demand for its services, not the 
profits of the entire vertical chain; and price regulation 
of the infrastructure provider can also impair 
incentives. 

Under HS, two vertically integrated systems compete. 
Each initially chooses network quality non-
cooperatively and then, given the quality choices, 
they compete on the price of transport services. 
Under VS there is a single regulated network firm.  A 
social welfare-maximising regulator chooses an 
access tariff and then the network firm chooses 
network quality to maximise profits.  Two 
independent transport operators then compete on 
price.  The authors rely on both analytical and 
computational methods to characterise and compare 
the equilibrium under each structure. The authors 
identify three forces that reduce equilibrium network 
quality under VS relative to HS, and they are often 
large enough to overcome the main disadvantage of 
HS when it comes to quality: the presence of 
economies of network size in the choice of quality.  
However, quality does not completely determine 
differences in the welfare metrics; equilibrium prices 
and quantities also do.   HS avoids the double 
marginalisation that can arise under VS.  The 
intensity of competition operates in a more nuanced 
way. 
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Overall, if the starting point is a state-owned national 
railway system that is to be privatised and 
restructured, the ‘best case’ for HS from a social 
welfare perspective occurs when the system can be 
divided into parallel competing rail systems with just 
enough geographic differentiation to create 
moderate, but not ‘cut-throat’, competition.  Under 
these circumstances there would be a high likelihood 
that network quality, consumer surplus, and social 
welfare would all be higher under HS than VS. The 
best case for VS is when (i) consumers care primarily 
about price, and the regulator can ensure uniform 
service offerings by competing firms each of whom 
has open access to the entire network; and (ii) the 
system under HS would involve significant service 
differentiation and possibly even complementarities, 
resulting in soft competition. This latter condition 
could arise if the possibilities for parallel or source 
competition were de minimis and/or there were 
shippers whose transportation movements were 
partially captive to one particular vertically integrated 
system.   Even so, the choice between VS and HS in 
all these cases usually involves an important trade-
off: lower quality and lower prices under VS and 
higher quality and higher prices under HS. If network 
quality is deemed to be particularly important, HS 
would usually be the preferred choice. 

There are 42 references in the list at the end of the 
article. 

This article can be accessed by subscription to The 
Journal of Regulatory Economics or purchased on-
line. 

Estimating Equity Betas: What Can a Time-
Varying Approach Add?, Giulio Renzi-Ricci, 
NERA Insight in Economics, 27 July 2016.  

In this paper, Giulio Renzi-Ricci focuses on the 
estimation of betas that represent the component of 
risk to holders of an asset or investment, relative to 
the market as a whole. They are important in the 
fields of portfolio theory and asset management 
because betas measure the risk that cannot be 
mitigated through typical diversification strategies.  
Betas are also of critical importance when: building 
market models in risk management and corporate 
finance; and in counterfactual analysis for assessing 
damages.  Particular focus is on the Kalman filter, a 
process that refines a model’s estimates over time 
and often proves a useful check against results 
obtained by using more traditional econometric 
techniques.  The author also considers how the 
Kalman filter can be used in counterfactual analysis 
and regulatory contexts, and the strengths and 
weaknesses of this approach to beta prediction. 

The estimation of systematic risk coefficients (that is, 
equity betas or simply betas) has several applications 
in economics and finance.  Equity betas are at the 

centre of finance theory, being embedded in Modern 
Portfolio Theory (MPT) and the Capital Asset Pricing 
Model (CAPM).  In particular, betas represent the 
component of risk to holders of an asset or 
investment related to general market dynamics, as 
opposed to idiosyncratic factors.  They are important 
to financial practitioners because they measure the 
risk that cannot be reduced through diversification. 

Betas are also used for purposes other than portfolio 
theory or asset management.  Market models and the 
estimation of sensitivities of returns to different risk 
factors are applied, for instance, in: risk 
management; in corporate finance for estimating the 
weighted average cost of capital (WACC); and in 
counterfactual analysis for assessing damages. 

Regardless of the application, it is crucial to estimate 
reliable betas.  The dynamics of financial markets 
and businesses can lead to structural changes over 
time in the relationship between the market’s 
performance and that of individual investments.  In 
this context, the standard assumption of a time-
invariant beta may potentially be inadequate, as a 
constant estimate fails to capture the changes over 
time in systematic (that is, non-diversifiable) risk.  
When this limitation is likely to be material, a 
technique that is often used to take into account 
changes in the systematic risk of an asset is a rolling-
window Ordinary Least Squares (OLS) regression.  
The relatively less common method for the dynamic 
estimation of betas (the Kalman filter) is a recursive 
process that refines the model’s estimates over time 
by taking into account the new information it receives.  
In certain conditions, it provides a useful check on 
results obtained using rolling-window OLS. 

There are sixteen references in the list with items 

either being technical articles (twelve) or books (four).  

Year of publication ranges from 1994 to 2012, with 

the items cited being particularly clustered over the 

years 1999 to 2004. 

http://www.nera.com/content/dam/nera/publications/2016/PUB_Estimating_Equity_Betas_0916.pdf


 

12 

Regulatory Decisions in 
Australia and New Zealand 

Australia 

Australian Competition and 
Consumer Commission (ACCC) 

Qube Acquisition of AAT Cleared 

On 24 November 2016 the ACCC announced that it 

has accepted court-enforceable undertakings that 

will allow the proposed acquisition by Qube Holdings 

Limited of the remaining 50 per cent of Australian 

Amalgamated Terminals Pty Ltd (AAT) to proceed. 

2015-16 Container Stevedoring Monitoring 
Report 

On 4 November 2016 the ACCC released the 2015-

16 Container Stevedoring Monitoring Report. 

NBN Wholesale Market Quarterly Report 

On 2 November 2016 the ACCC released its 

Quarterly Indicators Report for the Wholesale NBN 

Market  

Wholesale Domestic Mobile Roaming Service 
– Discussion Paper Released 

On 26 October 2016 the ACCC released a 

Discussion Paper as part of its inquiry into whether 

to declare a wholesale domestic mobile roaming 

service.  

Western Australian Grain Transport Services 
– Alternatives to CBH 

On 18 October 2016 the Australian Competition and 

Consumer Commission announced that it had 

accepted a court enforceable undertaking from Co-

operative Bulk Handling Limited (CBH) that ensures 

greater opportunities for West Australian grain 

growers and grain marketers to use alternative grain 

transport services compared with those offered by 

CBH. 

Australian Competition Tribunal 
(ACT) 

Application by SA Power Networks [2016] 
ACompT 11 

On 28 October 2016, the ACT determined that The 

Final Decision: SA Power Networks Distribution 

Determination 2015-16 to 2019-20, including 

attachments, is affirmed. 

Australian Energy Market 
Commission (AEMC) 

Modelling Electricity Distribution Markets 

On 1 December 2016 the AEMC announced that it 

had started a ‘Distribution Market Model’ project to 

explore how the operation and regulation of electricity 

distribution networks may need to change in the 

future to accommodate an increased uptake of 

distributed energy resources such as rooftop solar 

systems, battery storage and electric vehicles.  See 

‘Notes on Interesting Decisions’. 

Recommendations for the Gas Market in 
Victoria 

On 21 October 2016 the AEMC released 

recommendations to integrate the east coast gas 

market by reforming the current declared wholesale 

gas market. 

Australian Energy Regulator (AER) 

Annual Benchmarking Reports for Electricity 
Distribution and Transmission 

On 30 November 2016 the AER released its annual 

benchmarking reports for electricity distribution and 

transmission.  

Electricity Network Tariffs submitted by the 
Five Victorian Electricity Distributors 
Approved 

On 9 November 2016, the AER announced that it has 
approved the 2017 electricity network tariffs 
submitted by the five Victorian electricity distributors, 
AusNet Services, CitiPower, Powercor, Jemena 
Electricity Networks and United Energy. 

National Electricity and Gas Laws: Quarterly 
Compliance Report 

On 9 November 2016 the AER published its latest 

Quarterly Compliance Report: National Electricity and 

Gas Laws. 

National Competition Council 
(NCC) 

Application for Certification of the South 
Australian Water Infrastructure Access 
Regime 

On 11 November 2016 the National Competition 

Council received an application under section 44M 

of the Competition and Consumer Act 2010 (CCA) 

from the Premier of South Australia for certification of 

the South Australian third-party access regime for 

water infrastructure services (Regime). Certification is 

https://www.accc.gov.au/media-release/accc-will-not-oppose-qube-acquisition-of-aat
https://www.accc.gov.au/media-release/accc-will-not-oppose-qube-acquisition-of-aat
http://www.accc.gov.au/system/files/Final%20Container%20Stevedoring%20Monitoring%20Report.pdf
https://www.accc.gov.au/regulated-infrastructure/communications/national-broadband-network-nbn/proposed-nbn-wholesale-market-indicators-report
https://www.accc.gov.au/media-release/accc-releases-discussion-paper-on-domestic-mobile-roaming
https://www.accc.gov.au/media-release/cbh-undertaking-ensures-increased-opportunities-for-grain-growers-and-marketers-to-use-alternative-grain-transport-services
https://www.aer.gov.au/news-release/annual-benchmarking-report-shows-improvement-in-electricity-network-productivity
https://www.aer.gov.au/news-release/aer-approves-network-tariffs-for-victorian-electricity-customers-in-2017
https://www.aer.gov.au/wholesale-markets/compliance-reporting/quarterly-compliance-report-july-september-2016
http://ncc.gov.au/application/application-for-certification-of-the-south-australian-water-infrastructure/1
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sought for specified bulk water transport pipelines 

operated by SA Water set out in Part 9A of the Water 

Industry Act 2012 (SA). 

Australian Capital Territory 

Independent Competition and 
Regulation Commission (ICRC) 

Water and Sewerage Services Tariff Review 
2016 – Public Forum 

On 6 December 2016 the ICRC held a public forum 

on the Draft Report for the Water and Sewerage 

Services Tariff Review 2016. 

Standing Offer Prices for the Supply of 
Electricity to Small Customers – Issues 
Paper 

On 24 October the ICRC released an Issues Paper 

on standing offer prices for the supply of electricity to 

small customers as the first step in determining retail 

electricity prices to apply in the ACT from 1 July 

2017.  

New South Wales 

Independent Pricing and 
Regulatory Tribunal (IPART) 

Sydney Water and Hunter Water – Wholesale 
Pricing 

On 1 November 2016 the IPART released its Draft 

Sydney Water and Hunter Water Wholesale 

Prices. 

Options for NSW Solar Customers 

On 13 October 2016 the IPART informed that it is 

preparing advice on the retail offers and technology 

available for solar energy customers. 

Northern Territory 

Utilities Commission 

Annual Report 2015-16 

On 14 November 2016 the Utilities Commission 

released its Annual Report for 2015-16.  

Queensland 

Queensland Competition Authority 
(QCA) 

DBCTM’s Draft Access Undertaking Not 
Approved 

On 21 November 2016 the QCA released a Final 

Decision (not to approve) on Dalrymple Bay Coal 

Terminal Management's (DBCTM's) 2015 draft 

access undertaking (DAU). 

SEQ Retail Electricity Market Monitoring 

On 21 November 2016 the QCA released its scoping 

paper on south-east Queensland (SEQ) retail 

electricity market monitoring for 2016-17 for public 

comment.  

South Australia 

Essential Services Commission of 
South Australia (ESCOSA) 

Electricity Retailer Feed-in Tariff 

The ESCOSA received twelve submissions on its 
Draft Report for the review of the South Australian 
Electricity Retailer Feed-in Tariff and is reviewing 
these submissions and will take all relevant matters 
into consideration prior to publishing its Final Report 
in December 2016. 

Ports Pricing and Access Review 2017 

On 30 September 2016 the ERA commenced its 

Ports Pricing and Access Review 2017. 

Tasmania 

Office of the Tasmanian Economic 
Regulator (OTTER) 

Annual Report 2015-16 

On 30 November 2016 the OTTER released its 

Annual Report 2015-16 

Victoria 

Essential Services Commission 
(ESC) 

Report on the Victorian Energy Market 

On 30 November 2016 the ESC released its first 

comprehensive report on the Victorian Energy 

Market.  The report which covers the 2015-16 

financial year includes information on energy prices, 

the compliance and performance of energy 

companies, and customer protections. 

http://www.icrc.act.gov.au/energy/electricity/retail-electricity-prices-2017-2020/
https://www.ipart.nsw.gov.au/Home/Industries/Water/Reviews/Metro-Pricing/Review-of-wholesale-pricing-for-Sydney-Water-and-Hunter-Water/01-Nov-2016-Media-Release-on-Draft-Report/Media-Release-Draft-Sydney-and-Hunter-wholesale-water-prices-released-1-November-2016
https://www.ipart.nsw.gov.au/Home/Industries/Water/Reviews/Metro-Pricing/Review-of-wholesale-pricing-for-Sydney-Water-and-Hunter-Water/01-Nov-2016-Media-Release-on-Draft-Report/Media-Release-Draft-Sydney-and-Hunter-wholesale-water-prices-released-1-November-2016
https://www.ipart.nsw.gov.au/Home/Industries/Water/Reviews/Metro-Pricing/Review-of-wholesale-pricing-for-Sydney-Water-and-Hunter-Water/01-Nov-2016-Media-Release-on-Draft-Report/Media-Release-Draft-Sydney-and-Hunter-wholesale-water-prices-released-1-November-2016
http://www.utilicom.nt.gov.au/Newsroom/Lists/Posts/Post.aspx?ID=230
http://www.qca.org.au/Media-Centre/Media-Releases/Media-Releases/2016/Nov/Final-Decision-Released-on-DBCTM-s-2015-DAU
http://www.qca.org.au/Media-Centre/Media-Releases/Media-Releases/2016/Nov/Final-Decision-Released-on-DBCTM-s-2015-DAU
http://www.qca.org.au/Media-Centre/Media-Releases/Media-Releases/2016/Oct/SEQ-retail-electricity-market-monitoring-for-2016
http://www.qca.org.au/Media-Centre/Media-Releases/Media-Releases/2016/Oct/SEQ-retail-electricity-market-monitoring-for-2016
http://www.escosa.sa.gov.au/projects-and-publications/projects/ports/ports-pricing-and-access-review-2017
http://www.energyregulator.tas.gov.au/domino/otter.nsf/LookupFiles/PDF_version_of_TER_Annual_Report_2015-16.PDF/$file/PDF_version_of_TER_Annual_Report_2015-16.PDF
http://www.esc.vic.gov.au/wp-content/uploads/2016/12/Media-release-Victorian-energy-market-report.pdf
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Water Pricing Framework and Approach 

On 27 October 2016, the ESC released its Water 

Pricing Framework and Approach – Final Paper 

setting out a new pricing framework and approach for 

water price reviews conducted from 2018. 

Western Australia 

Economic Regulation Authority 
(ERA) 

The Efficient Costs and Tariffs of the Water 
Corporation, Aqwest and Busselton Water – 
Inquiry 

On 6 December 2016 the ERA announced it has 

released an Issues Paper for its inquiry into the 

efficient costs and tariffs of the Water Corporation, 

Aqwest and Busselton Water. 

Wholesale Electricity Market Functions 
Transferred to the ERA 

On 30 November 2016 the ERA announced it has 

taken on more responsibility for Western Australia’s 

wholesale electricity market following a review by the 

Minister for Energy.  Read about the review.  

Weighted Average Cost of Capital 

On 28 October 2016 the ERA announced that it has 

calculated the weighted average cost of capital 

(WACC) for the Public Transport Authority, Brookfield 

Rail, The Pilbara Infrastructure (TPI) and the Roy Hill 

Infrastructure (RHI) railways, as at 30 June 2016, as 

required by the Railways (Access) Code 2000 

(Code). 

New Zealand 

New Zealand Commerce 
Commission (CCNZ) 

Service Levels of Chorus UBA – Draft 
Decision 

On 9 November 2016 the CCNZ released the Draft 

Decision in its review of the non-price features of the 

Unbundled Bitstream Access (UBA) service.  The 

purpose of this review is to clarify the service 

requirements in the Standard Terms Determination 

(STD) for UBA, to ensure that the regulated service 

remains suitable for a range of general internet uses. 

A final decision is anticipated in March 2017.  

TDF Liabilities – Draft Decision 

On 31 October 2016 the CCNZ released its draft 

decision about how much 15 telecommunications 

providers will contribute towards the $50 million 

Telecommunications Development Levy (TDL) for 

2015-16.  

http://www.esc.vic.gov.au/document/water/36266-water-pricing-framework-approach-final-paper/
https://www.erawa.com.au/cproot/14660/2/Water%20Inquiry%202016%20-%20Issues%20Paper.PDF
https://www.erawa.com.au/cproot/14637/2/Wholesale%20Electricity%20Market%20functions%20transferred%20to%20the%20ERA.pdf
https://www.erawa.com.au/cproot/14528/2/2016%20Rail%20Weighted%20Average%20Cost%20of%20Capital.pdf
http://www.comcom.govt.nz/the-commission/media-centre/media-releases/detail/2016/commission-releases-draft-decision-on-service-levels-of-chorus-uba
http://www.comcom.govt.nz/the-commission/media-centre/media-releases/detail/2016/draft-decision-on-50m-liability-allocation-for-telecommunications-providers
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Notes on Interesting 
Decisions 

Increasing Australia’s Future Productivity 

The Productivity Commission (PC) has recently 

issued a Discussion Paper in response to what it 

sees as ‘a justified global anxiety that growth in 

productivity – and the growth in national income that 

is inextricably linked to it over the longer term – has 

slowed or stopped’ across the OECD.  It says that 

‘Australia is no stranger to this trend’.  

The PC believes that it is multifactor productivity 

(‘doing things better’) that has delivered strong 

long-run economic growth, but this is no longer the 

case.  Since 2004, multi-factor productivity has 

stalled, in Australia and around the developed world. 

This is a long enough period to suggest ‘something is 

seriously awry in the economic fundamentals’ and the 

consequent generation of national wealth and 

individual opportunity.  

Mismeasurement has been cited as a reason to 

worry less about this trend.  The PC concedes that 

there are difficulties in measuring productivity, 

including in times when quality and price move in 

opposite directions; or when freely-provided goods 

(for example, open-source software and other 

internet services) become significant.  However, 

sound research suggests that the sectors of the 

economy most subject to such shifts are simply not 

large enough to explain the shift, and nor is the timing 

of the slowdown right. 

Australia’s high living standards may not appear 

under threat from this collapse in productivity.   

Australia recently had a decade of commodity price 

growth and, more recently, inflating housing prices to 

make it feel wealthier, even if the reality of low wage 

growth and falling fixed capital investment suggest 

that a weak income outlook may persist now past the 

terms-of-trade decline.   According to the PC, ‘it 

certainly indicates that incentives to invest and so 

create the tools and training for the future are weak’. 

And there is no crisis to indicate that government 

should act – just an inexorable slowing towards 

reduced opportunity, greater dispute over shares of a 

smaller-than-expected pie, and selective protection.  

Australia has strong legacy endowments of 

resources, a better savings performance than 

throughout the 1990s and early 2000s and many 

Australians have good skills for today’s work 

environment.   It may be possible to draw down on 

them for some time yet, unless external factors move 

adversely. But just as persistent borrowing by 

government may burden the future, so failure to 

develop the policies most relevant to future higher 

productivity – and its outcome, higher income – will 

burden future generations with the eventual 

adjustment cost.  This was seen last in the 1980s. 

The PC contends that complacency is not a sound 

policy option.  Aside from the productivity collapse 

itself, the fiscal and labour market effects of 

population ageing, the potentially sweeping structural 

changes in labour markets following digital disruption 

and climate-change impacts are all challenges to a 

slow-growing economy.  If nothing changes, 

achieving people’s expectations will prove 

increasingly difficult and the costs of this may be 

measured not just in incomes, but in alterations to 

quality of life.  

It is in this evolving economic context that the 

Australian Government has requested the PC to 

undertake an inquiry into Australia’s productivity 

performance.  It will be the first of a series of reviews 

conducted every five years.  In some cases, the PC 

will foreshadow possible agenda items for later 

reviews.  The inquiry is very broad in nature, and 

thereby the groups that may wish to provide views 

are very diverse.  The PC particularly wants new 

ideas for advancing reform.  Submissions will play 

one role in informing this inquiry, but the PC will be 

seeking views in other ways too, including through a 

web-based survey. 

Australian Energy Market Commission 
(AEMC) – Modelling Electricity Distribution 
Markets 

On 1 December 2016 the AEMC announced that it 

had commenced a ‘Distribution Market Model’ project 

to explore how the operation and regulation of 

electricity distribution networks may need to change 

in the future to accommodate an increased uptake of 

distributed energy resources such as rooftop solar 

systems, battery storage and electric vehicles.  

These changes are having an impact on the way that 

consumers have traditionally been supplied with and 

use electricity.  Technological innovation is making 

the functions these technologies perform cheaper 

and more accessible to a wider range of users.  This 

change is expanding the choices that consumers 

have to manage their energy needs and can 

potentially deliver significant efficiency benefits and 

reliability improvements in the delivery of electricity 

services. 

In the AEMC’s view, these 'distributed energy 

resources' present both opportunities and challenges 

to distribution network businesses.  Distributed 

energy resources can be used to help distribution 

network businesses meet their regulatory obligations 

http://www.pc.gov.au/inquiries/current/productivity-review/discussion
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to provide a safe, secure and reliable distribution 

network, for example by providing reactive power, 

voltage support or network loading control, or helping 

to reduce peak load.  However, as penetration levels 

increase, the aggregate technical impact of 

distributed energy resources can also affect the 

operation of distribution networks, for example by 

causing reverse power flow and voltage instability. 

As distribution networks shift from facilitating one-way 

flows to more dynamic, two-way flows of electricity, 

distribution-network businesses are fundamentally 

changing how they think about, invest in and operate 

their networks.  While the focus of distribution 

operations to date has been on the provision of a 

reliable and safe supply to consumers, the need to 

manage distribution system operations more actively 

is likely to increase as more distributed energy 

resources and distributed generation are installed, 

and two-way electricity flows increase. This could 

mean that distribution systems need to be more 

actively managed, similarly to how transmission 

systems are currently managed. 

More generally, the AEMC sees that there is a need 

to facilitate cooperation between various parts of the 

supply chain to maximise the value of the multiple 

services that can be provided by distributed energy 

resources.  For these reasons, distributed energy 

resources have the potential to alter the structure and 

dynamics of the traditional electricity supply chain.  

To enable these developments to occur consistently 

with the National Electricity Objective, changes may 

be needed to the National Electricity Market design or 

regulatory arrangements.  For example, the efficient 

adoption of distributed energy resources may require 

the provision of price signals or the imposition of 

standards so that third parties do not bear increased 

costs as a result of another party installing these 

technologies. 

Distribution networks may need to adapt to 

accommodate an increased amount of distributed 

energy resources and the various capabilities of 

these technologies. In the longer term, more 

fundamental changes to market design and the 

regulatory framework may be needed to enable 

distribution network businesses to move from being 

asset owners and operators to being providers of 

market platforms that ‘send signals to incentivise the 

efficient integration of distributed energy resources’.  

Alternatively, other parties may need to take on this 

role. 

Nevertheless, the AEMC admits that it does not know 

what the future will look like.  It may involve high 

levels of distributed energy resources.  Alternatively, 

technological developments and climate-change 

policies may result in a future with more use of grid-

scale renewable generation and storage, rather than 

at consumer premises.  Energy policy and associated 

regulatory frameworks need to be flexible and 

resilient enough to respond to whatever the future 

may bring in a way that is:  technology neutral; 

facilitates consumer choice; and maximises 

efficiency.  Where there are barriers or constraints to 

consumers exercising their choices, the AEMC's 

preference is to address those barriers rather than 

using regulatory instruments to impose technology-

based solutions on consumers. 

The AEMC is undertaking the project as part of its 

technology work program to explore how the 

evolution to a decentralised market for electricity 

services at the distribution level may occur.  The 

project will consider what changes to the regulatory 

framework, distribution system operation and market 

design more broadly might need to occur to 

accommodate this evolution. 

The AEMC's Approach Paper is available here.  

http://www.aemc.gov.au/Major-Pages/Distribution-market-model/Documents/Distribution-market-model-approach-paper.aspx
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Regulatory News 

2017 ACCC/AER Regulatory Conference  

The 2017 ACCC/AER Regulatory Conference will be 

held in Brisbane at the Hilton Hotel on Thursday 27 

and Friday 28 July 2017.  Details about the 

conference, including the draft program and how to 

register, will be posted on the ACCC’s regulatory 

conference webpage in March 2017.  
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