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The Objectives of Economic Regulators: Old Tensions and 
New Challenges 
Chris Decker* 
1. Introduction 

Any student of political economy can tell you there 
are a variety of ways in which a government can 
intervene in an economy to pursue its social, political 
and economic objectives.  The options range from 
highly interventionist measures, such as mandating 
specific outcomes through legislation, direct 
ownership and control of market assets or 
companies, to softer initiatives such as offering 
incentives to encourage particular forms of 
behaviour.  The establishment of independent 
economic regulators, legislatively tasked with 
regulating a particular area of economic activity, or 
setting the ground-rules for economic activity more 
generally, is only one form such intervention can 
take.  

The institutional form of economic regulators has 
varied over time and across countries, but in many 
cases an area of on-going tension is the appropriate 
division of responsibilities between government and 
the regulators.  This tension has recently manifested 
itself in some countries through a broadening of the 
remit of economic regulators (including competition 
authorities) to consider social, environmental or other 
‘non-economic’ objectives in their decisions.  Some 
economic regulators, for example, are now explicitly 
required to consider the social and environmental 
impacts of their decisions, such as the impacts on 
vulnerable or disadvantaged consumers, strategic 
interests, or environmental objectives.  This trend can 
be seen in the current responsibilities of various UK 
regulatory agencies, some of which now include 
specific environmental and social obligations, as well 
as other obligations relating to ‘citizens’ interests.  It 
can also be seen in the United States, where, for 
example, the California Public Utilities Commission is 
now statutorily required to jointly implement the 
California Renewables Portfolio Standard. 

These developments appear to reflect perceptions of 
an increasingly interdependent policy landscape and 
a view that it is, for example, artificial to separate 
questions of energy, transport or water regulation 
from issues relating to the environment.  They may 

also reflect concerns that, while regulatory policies 
and decisions in some areas may have increased 
competition for the supply of particular services, all 
consumers have not benefited equally and to the 
same degree from such reforms (for example, 
vulnerable groups).  While many of these points are 
non-contentious, the broadening of regulatory 
responsibilities creates its own risk – that a 
regulator’s objectives may become so numerous and 
diffuse that its essential nature is changed, and its 
original purpose undermined. 

This article considers the possible impacts on 
regulatory processes and outcomes of economic 
regulators being required to satisfy multiple 
objectives simultaneously.  In particular, it explores 
the following questions: what are the traditional or 
core objectives of economic regulation?, what are the 
challenges associated with accommodating  new 
objectives alongside the core requirements?, and 
finally, what is the appropriate scope of a regulator’s 
remit?  This article considers the possible impacts on 
regulatory processes and outcomes of economic 
regulators being required to satisfy multiple 
objectives simultaneously.  In particular, it explores 
the following questions: what are the traditional or 
core objectives of economic regulation?, what are the 
challenges associated with accommodating new 
objectives alongside the core requirements?, and 
finally, what is the appropriate scope of a regulator’s 
remit? 

Contents 

Lead Article 1 

From the Journals 8 

International Regulatory  
Decisions 13 

Regulatory Decisions in Australia  
and New Zealand 19 

Notes on Interesting Decisions 28 

* Research Director, Regulatory Policy Institute, Oxford. 



 

 2 

2. The traditional purposes and 
objectives of economic regulators 
In modern industrialised economies it is common to 
observe independent economic institutions tasked 
with the regulation of specific sectors of economic 
activity such as telecommunications, water, transport 
and energy; and the enforcement of competition laws 
in the broader economy.  There are perceived to be 
two key advantages associated with the 
establishment of independent economic regulators.  
Firstly these institutions are seen to provide specialist 
technical knowledge and skills, which may not exist in 
other areas of government.  Secondly, these 
agencies are, albeit to different degrees, 
‘independent’ from government and therefore from 
the day-to-day happenings of the political system.  In 
detaching these institutions from government, a 
principal aim of this type of intervention is to provide 
stable and specialised sets of rules which allow 
businesses and individuals to confidently make 
longer-term decisions. 

The specific objectives of economic regulators differ 
across jurisdictions and from sector to sector, 
reflecting both sector-specific considerations as well 
as the public policy issues of relevance at the time 
enabling legislation for an agency was enacted.  In 
the UK, for example, the objectives of regulators can 
include: keeping prices low, promoting competition, 
facilitating innovation, encouraging investment, and 
maintaining security of supply.  

Despite such differences across agencies and 
jurisdictions, it is possible to identify a general set of 
‘core’ or ‘traditional’ objectives that most economic 
regulators are required to fulfill.  For example, most 
economic regulators are required to promote the 
interests of consumers, while at the same time 
promoting investment in the regulated sector (in part, 
to protect the interests of future consumers).  

In practice, reconciling even these core objectives 
can, in some circumstances, present difficult 
economic trade-offs for a regulator.  For example, a 
decision to keep prices low in the short term can 
dampen incentives for investment and innovation.  
Similarly, a trade-off can arise in meeting the 
objective of promoting competition, while at the same 
time ensuring affordable (universal) access to 
specific services.  The balancing of these objectives 
continues to raise difficult questions for regulators in 
some sectors (posts, telecommunications and water) 
in relation to the appropriate role of universal service 
obligations.  

The important point is that regulators already face 
multiple, potentially conflicting, objectives and are 
often required to make difficult trade-offs in their 
decisions.  In this respect, it has been argued that a 
primary activity (and purpose) of an economic 
regulator is to balance such objectives and make 
trade-offs on a consistent and transparent basis. 

If economic regulators are familiar with the need to 
balance certain potentially competing objectives, the 
question arises as to whether the newer objectives 
that are appearing in regulatory remits – such as 
social and environmental objectives – can also be 
accommodated, and balanced, within existing 
regulatory processes?  

3. The challenges associated with 
reconciling the new objectives in the 
regulatory process 
Economic regulators in some jurisdictions are being 
asked to consider, and balance, a range of diverse 
objectives when undertaking their activities, and in 
making regulatory determinations.  The specific ‘new’ 
objectives that economic regulators have been asked 
to fulfill vary from context to context, but have 
typically involved an extension to include objectives 
relating to the environment and social issues, and in 
the case of competition law enforcement, issues 
relating to social welfare, national development, 
strategic interests, and broader economic stability 
and community issues.1

There are a number of considerations relevant to 
whether newer objectives, particularly those relating 
to the environment or social welfare, can be easily 
accommodated within existing frameworks for 
economic regulation. 

   

Firstly, the ‘traditional’ or core objectives of economic 
regulators have generally been relatively specific in 
nature; for example, the protection of consumers or 
the encouragement of investment.  The newer 
objectives are typically more general in nature, and 
may refer to relatively nebulous notions such as ‘the 

                                                      

 
1   For example, the UK Competition Commission has 

recently been asked to consider issues which concern 
social policy (such as the groceries and home credit 
inquiries), national strategic interests (the Cadbury/Kraft 
merger and train rolling stocks), media policy, and the 
securing of the financial system (Lloyds/HBoS).  See 
Freeman (2010, pp. 4-6). 
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environment’ or ‘social impacts’.2

Secondly, the traditional competition-related 
objectives of economic regulators (and competition 
agencies) have typically focused on fostering a 
competitive process rather than the achievement of 
specific outcomes – it would not be possible, for 
example, for an economic regulator to mandate that 
a market be competitive.  This can be contrasted with 
the potential for environmental objectives to make 
regulators instrumental in specific outcomes.  For 
example, a regulator may seek to fulfill an 
environmental objective, such as a target level of 
carbon emissions, by introducing an environmental 
bias into its decision-making, and only rewarding or 
allowing capital investments which relate to, or 
facilitate, the connection of renewable generation.  

  As discussed 
below, this change in specificity can impact on a 
regulator’s ability to understand with precision the 
matters required to be balanced in their decisions. At 
the same time, vaguer objectives can substantially 
expand the discretion of regulators, exacerbating 
issues relating to the appropriate role of regulatory 
agencies in relation to social policy and distributive 
matters.   

An additional consideration is the potential 
consequences of imposing diverse objectives on 
regulators.  It has been argued that this can produce 
a kind of ‘regulatory schizophrenia’ where, in some 
situations, it will not be possible for the regulator to 
make a decision without compromising one or 
another objective.  At the extreme, it has been 
argued that a regulator’s range of responsibilities 
might be widened and diffused to the point that the 
essential character of the regulator changes and the 
original purpose of the agency is undermined.  Such 
an outcome would, as discussed below, have 
significant implications for regulatory certainty and 
investment. 

At this point, it may be useful to distinguish between 
the potential impacts of placing new objectives with 
regulators and the impacts of increasing political 
interest or involvement in how existing objectives are 
being balanced or traded-off by a regulator.  While it 
is easy to conflate these issues, they are distinct, and 
changes to either are likely to have different impacts 
on regulatory processes and decision-making. 

                                                      
2  Although an objective such as ‘protecting consumers’ 

may also be argued to be nebulous, such an objective 
has evolved to have a specific and generally well-
understood meaning within the context of economic 
regulation. 

Specifically, in cases where there is increased 
political interest or involvement in how a regulator 
satisfies an existing set of objectives – for example, 
the trade-off identified above between facilitating 
investment while maintaining low user prices – the 
relevant issues go to questions of regulatory 
independence, and the extent to which a regulatory 
agency should have regard to, or be directed or 
guided in its decisions by, broader political 
considerations.  The relevant consideration in these 
circumstances is the appropriate delegation of 
powers and responsibilities to independent regulatory 
authorities.    

Different issues arise in relation to the appropriate 
range of responsibilities of an economic regulator, 
and in particular, how an economic regulator should 
balance and manage the trade-offs associated with 
receiving new, broader responsibilities in relation to 
the environment or social issues.  In this case, the 
focus is whether the economic regulator is best 
equipped to fulfill these objectives in the first place 
and, if so, how these objectives might best be 
reconciled with its existing responsibilities.  These 
issues relate more to the purposes of economic 
regulators, as well as matters concerning institutional 
design. 

4. Impacts on broadening the regulatory 
remit to consider new objectives  
The inclusion of new objectives for economic 
regulators has the potential to impact on both the 
regulatory process and the decisions which flow from 
that process.  On the basis of the recent UK 
experience, the following potential impacts have 
being identified.   

A potential loss of clarity in the regulatory remit 

An obligation on an economic regulator to consider 
environmental or social objectives in its decisions has 
the potential to alter how the regulator interprets the 
‘purposes’ of its work.  In addition, to the extent that 
the new objectives place vague or imprecise duties 
on a regulator, this can divert a regulator from the 
more central objectives that it has been established 
to fulfill. 

In a recent report published by the UK House of 
Lords Select Committee on Regulators, it was 
unanimously agreed by economic regulators that 
clarity is the most important quality of a regulator’s 
set of objectives.  This is because clarity enables 
regulators to understand their overarching purpose, 
and then to focus on the work in hand. In the words 
of one respondent, clarity ensures that regulators ‘do 
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not march off, wandering around trying to work out 
what [they] are for’.3

Included among the benefits that have been 
identified of regulators having focused objectives are 
greater consistency in decision-making over time 
(which can have impacts on certainty and 
investment); an increased ability to monitor and 
assess regulatory performance; better management 
and internal organization of the regulatory agency; 
and greater perceptions of legitimacy of the 
regulatory process (i.e., to the extent to which 
regulators are given broad and imprecise objectives 
this can make it difficult for stakeholders to determine 
how regulators are making trade-offs, and whether 
their decisions remain within their remits). 

 

Increased potential for ‘regulatory overload’ 

Broader responsibilities also raise questions as to the 
ability of regulators to simultaneously, and 
satisfactorily, address a large number of objectives at 
any one point in time (and potentially in each and 
every decision).  In the UK, where the range of 
responsibilities of economic regulators has been 
continuously broadened since privatisation, some 
commentators have identified a risk of ‘regulatory 
overload’.  In addition, it has been argued that the 
requirement for regulators to have regard to social 
and environmental objectives, particularly in the 
energy sector, has made such regulators 
‘unfocussed’. 

In this respect it has been observed that an effect of 
the expansion of regulatory responsibilities in recent 
years is that some regulators’ duties now 
cumulatively approximate a public-interest type remit.  
The House of Lords report noted, for example, that 
while regulators do not have specific obligations to 
act in the public interest, they are now being given 
duties which represent public-interest considerations 
(e.g., in relation to the environment and social justice 
issues). 

Against this development, it has been argued that 
regulation works most effectively where economic 
regulators are presented with a small number of 
objectives which are targeted and well-focused, and 
that such effectiveness is compromised when 
regulators must pursue broad and imprecise 
objectives such as requirements which cumulatively 
approximate the ‘public interest’.  

                                                      
3  House of Lords Select Committee on Regulators (2007, 

p. 23). .See also Small (1999, p. 3). 

The advantages of presenting regulators (including 
competition authorities) with specific and narrow 
objectives are generally well-understood, and involve 
issues relating to the appropriate delegation of power 
to an unelected body, as well as the benefits 
associated with these public bodies having a clear 
idea of what factors are, or are not, relevant in their 
activities and decision-making. 

The requirement for regulators to take account of 
wider issues in their decisions also raises the 
possibility of regulators exercising their discretion in a 
way that is inconsistent with broader public policy 
objectives.4  In particular, to the extent to which a 
regulator’s objectives concern highly politicised 
issues – such as the environment or social justice – 
and the regulator adjusts its policy to reflect short-
term political agendas, greater uncertainty can be 
introduced into the regulatory process, which can 
itself have adverse effects on long-term investment.5

Finally, it has been argued that requirements for 
regulators and competition authorities to balance 
diverse objectives can have adverse effects on public 
accountability which can impact on business 
certainty, and ultimately, economic efficiency.
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4  As the former UK Treasury secretary noted:  ‘[T]he job 

of the regulator is to implement the principal will of the 
Executive and Parliament in its particular sector, but it is 
the job of the Executive, accountable to Parliament, to 
define the public interest, not the regulator.  To leave 
too much discretion to the regulator about objectives is, 
in my view, not the right way to go.’ (House of Lords 
Select Committee, p. 55). 

 

5  An example often noted is influence of political agendas 
on capital expenditure in the Italian electricity sector.  
See, for example, Ferraria and Giulietti (2005). 

6  The OECD (2005, pp. 8-9), writing in relation to 
competition policy (but with application to economic 
regulation) has noted the inclusion of multiple 
objectives: increases the risks of conflicts and 
inconsistent application of competition policy.  The 
interests of different stakeholders may severely 
constrain the independence of competition policy 
authorities, lead to political intervention and 
compromise and adversely affect one of the major 
benefits of the competitive process, namely economic 
efficiency.  In most cases the conflicts between 
economic efficiency and other policy objectives either 
are insignificant or can be balanced. Nevertheless, the 
rank and weights attached to the multiple objectives of 
competition policy remain largely ambiguous and need 
to be defined.  This is necessary to ensure both 
business certainty and public accountability.  

http://www.sciencedirect.com/science?_ob=ArticleURL&_udi=B6VFT-4DGW5TK-1&_user=10&_rdoc=1&_fmt=&_orig=search&_sort=d&view=c&_acct=C000050221&_version=1&_urlVersion=0&_userid=10&md5=453d54a63b118c3cd9307376e0e5ff75#affa�
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5. What should be the appropriate scope of 
an economic regulator’s responsibilities? 

It follows from the above discussion that a principal 
benefit of limiting the range of responsibilities of 
economic regulators to a small number of well 
defined objectives is that it clearly delineates the role 
and responsibilities of regulators from that of the 
government/parliament.  This has obvious benefits in 
terms of the public’s perception and understanding of 
the relative roles of government and the bureaucracy.  
As noted above, it may also minimise the potential for 
undue political interference in regulatory decision 
making.  The recent House of Lords report (House of 
Lords Select Committee, 2007, p. 24) succinctly 
captures these points: 

When the original privatisation statutes were put in 
place, the regulators’ duties were more focussed 
than they are now on their economic roles of 
regulating monopolies, promoting competition and 
setting prices.  Determining which policy issues 
were for government and which for regulators was 
therefore relatively clearcut.  However, the later 
increase in the importance within the regulators’ 
roles of other duties (particularly social and 
environmental duties) means that there is now a 
less clear distinction between what policy issues 
should be dealt with by government and which by 
regulators. Such an expansion of duties, along 
with a lack of clarity about the respective roles of 
government and regulators, can arguably reduce 
the effectiveness of the regulator, create 
regulatory uncertainty and risk compromising the 
independence of the regulator.  

The recent trend of requiring regulators to fulfill social 
or environmental objectives has been perceived by 
some commentators to reflect a more general 
tendency for government/parliament to ‘off-load’ 
difficult or very sensitive issues to the economic 
regulators.7

                                                      
7  It has been argued, however, that the tendency of 

political officials to ‘shift the responsibility’ for hard 
decisions (for example, where there are divided 
interests or irresolvable conflict) to bureaucratic officials 
has a long history and that in such circumstances the 
only way in which an agency can shirk such a mandate 
is to not provide a forum for resolving the issue. See 
Noll (1989, pp. 1278-1279).  

  This is precisely what is perceived by 
some to have has occurred in the UK energy sector 
where the government is seen to be avoiding 
politically sensitive issues relating to the environment 

and social policy by delegating responsibility for 
those issues to the relevant regulator.8

These developments raise a series of more general 
questions about the objectives that should be 
assigned to economic regulators in the first place.  
Regulatory economists have long argued that issues 
relating to social equity, or distributive justice, are 
most effectively dealt with through the taxation and 
welfare system, or through other focused public 
policy measures, than through the individual 
decisions of a regulator.  

 

Three general arguments are typically raised in 
support of this contention.  The first is that a regulator 
obliged to assume social responsibilities will be 
required to distort, or ‘tinker’ with, tariffs or prices for 
specific services in ways which may be inimical to its 
other objectives and distort the incentive structures of 
participants with unforeseen and unintended 
consequences (see Bonbright, 1961, pp. 58-62).  A 
second argument relates to a lack of transparency 
associated with bundling income distributive goals 
with other objectives. In particular, some argue that 
such ‘bundling’ can serve to mask actual underlying 
inequalities in income.9

                                                      
8  For example, evidence submitted to the House of Lords 

inquiry noted: As the Association of Electricity 
Producers said, ‘it can be very tough for a regulator to 
have put on its desk the very same problems that 
politicians have to wrestle with when they are trying to 
reconcile different strands of energy policy’, and 
elsewhere ‘Many of our witnesses felt that the economic 
role of the regulator was being “encroached on at the 
edges by non-economic considerations (p 276).  Such 
considerations have included issues such as 
affordability, fuel poverty, security of supply and the 
effect that energy policy could have on climate change. 

  The third line of argument 
derives from a view of regulation as a form of 
‘taxation’, whereby the regulatory task involves 
moving rents between various competing interest 
groups (industry, consumers, sectors of society etc) 
(Becker, 1985; Posner, 1971).  According to this 
perspective, the bundling of income distributive 
objectives with other objectives creates a situation 
ripe for cross-subsidies which will be exploited by 
particular interest groups. 

9  Conversely, the bundling of distributive goals with a 
range of other objectives might be socially beneficial 
insofar as it conceals, or obscures, the fact that income 
distribution is, in effect, a zero-sum game within a 
society.  
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Commenting specifically on the type of social 
objectives placed on regulatory agencies in the UK, 
Professor David Newbery of Cambridge University 
(2007, p. 10) has suggested that regulators should:  

... resist populist pressures to widen their remit to 
take more account of non-economic objectives 
that should properly be the responsibility of other 
agencies (such as the Treasury in taxing and 
spending on such objectives). ... More to the point, 
economic regulators should primarily be charged 
with economic efficiency and leave distributive 
justice to the Treasury through the tax and benefit 
system.  Thus payments for winter warmth are 
best delivered by that means. 

In spite of these concerns, the trend toward a 
broadening of regulatory responsibilities to account 
for social and environmental impacts continues in 
some jurisdictions.  On this basis, the emerging 
lessons are that if the new objectives are to be 
accommodated within existing regulatory frameworks 
with minimal adverse impacts on core regulatory 
functions, careful consideration is required on various 
aspects of regulatory design.  

In particular, recent experience in the UK suggests 
that, should the objectives of economic regulators be 
broadened to include environmental and social 
objectives, it is critical that such objectives are clearly 
specified at the outset, and that relevant legislation 
provide an unambiguous signal to the regulator as to 
how the new objectives fit with its other objectives.  
Moreover, where objectives are highly political in 
nature, the respective roles of the government and 
the regulator should be made clear to avoid conflicts 
between regulatory decisions and government policy. 

It follows from the above points that it may be prudent 
for the regulator to be given explicit guidance by the 
government as to how each of its objectives should 
be prioritised in practice.  For example, the regulator 
might be presented with a ‘hierarchy’ of priorities, or a 
sequence for the consideration of the various 
objectives.  It may also be prudent for the regulator to 
establish a clear and transparent policy regarding its 
interpretation of its responsibilities and how it intends 
to balance its various objectives in its regulatory 
decisions.10

                                                      
10  A number of other practical issues are also likely to 

arise in relation to the broadening of regulatory remits.  
For example, the impact of multiple objectives on the 
judicial review of regulatory decisions; on the timeliness 
of decisions; and on ‘standing’ to participate in the 
regulatory process.  

  

For some, however, even such arrangements may be 
insufficient, and, to the extent that new objectives 
substantively interfere (either directly or indirectly) 
with the core activities of economic regulators, it may 
be necessary to overhaul the entire regulatory 
framework. 

This type of argument was recently made by 
Professor Catherine Waddams – a leading academic 
commentator on the social impacts of liberalisation 
policies in the UK energy sector.  She argued that if 
regulators continue to be required to satisfy specific 
social objectives, a return to a more ‘formally 
regulated’ energy market (which could be interpreted 
to mean a form of re-nationalisation) might be better 
than constant intervention by the regulator in pursuit 
of social objectives in a supposed liberalised market 
(Waddams, 2008, p. 1):  

In general, applying any direct controls in 
liberalised markets is likely to distort the 
competitive process in ways that are often 
difficult to foresee.  In particular, social 
objectives cannot be delivered through 
markets without distorting outcomes, and 
there are much more efficient ways of 
delivering these directly.  If the government 
and regulator insist on using energy markets 
to deliver such objectives, a more formally 
regulated energy market might be less 
distortionary than a liberalised market subject 
to regulatory ‘manipulation’. 

6. Conclusion 

Professor Waddams’s striking argument very neatly 
returns us to the question of whether it is appropriate, 
legitimate or efficient, to rely on economic regulators, 
rather than other means, to achieve particular 
government social or environmental objectives.  The 
answer to this question may depend on the specific 
factual context in which the obligations are being 
placed on regulators.  However, what is apparent 
from the discussion above is that the broadening of 
regulatory responsibilities to account for social and 
environmental obligations can represent a significant 
shift in the division of responsibilities between 
government and economic regulators; that such a 
shift may not sit easily within existing regulatory 
frameworks;  and that the resulting tensions have the 
potential to impact detrimentally on the types of 
outcomes which economic regulators are normally 
intended to promote; namely business certainty, 
investment and economic efficiency. 
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Critical Issues in Regulation – From the Journals 
‘An Economy-wide View: Speeches on 
Structural Reform’, Gary Banks, Productivity 
Commission, Melbourne, March 2010. 
The Productivity Commission has gathered a 
selection of speeches (‘according to the significance 
and contemporary relevance of the issues’) delivered 
by its Chairman, Gary Banks, over the past twelve 
years.  There are twenty seven speeches in total, 
grouped under five topics – structural reform (six); 
regulation and competition as drivers of performance 
(seven); social policy (six); the role of institutions and 
processes (five) and tributes (three).  The speeches 
are generally quite lively, using a liberal amount of 
colloquialism and popular references, but also have a 
more serious side with a grounding of economic 
analysis and empiricism (lots of facts and figures). 

Speeches of greatest relevance to the regulatory 
work of the ACCC and AER are some of those in 
each of the first, second and fourth groups.  Perhaps 
the most relevant are: 

• ‘Structural Reform Australian-style’ (2005) – 
includes coverage of National Competition Policy 
(NCP) 

• ‘Australia’s Economic “Miracle”’ (2003) – drawing 
on the PC’s work on multifactor productivity 

• ‘Riding the Third Wave:  Some Challenges in 
National Reform’ (2008) – including comments 
on NCP, water and land-freight infrastructure. 

• ‘The Good, the Bad and the Ugly:  Economic 
Perspectives on Regulation in Australia’ (2003) – 
concern about the ‘tradeoff between cheap 
services today and inadequate services 
tomorrow’ in telecommunications, energy, water 
and other infrastructure. 

• ‘Regulation for Australia’s Federation in the 21st

• ‘The “Baby and the Bath Water”:  Avoiding 
Mishaps in Regulating infrastructure’ (2002) – 
concern about minimising the risk to investment. 

 
Century’ (2006) – ‘many instances of regulators 
being unduly heavy-handed’ and searching out 
ideas for national coherence. 

• ‘Competition and the Public Interest’ (2001) – 
about NCP and COAG. 

• ‘Competition is the Best Price Regulator’ (2000) – 
some comments on the access regime and the 
ACCC’s administration of the GST. 

• ‘Evidence-based Policy Making:  What is it?  How 
do we get it?’ (2008) 

• ‘Markets: How free?’ (2009) 

• ‘Great Expectations: Management (and other) 
Lessons from the Regulation Taskforce’ (2007) 

There are some general themes running through the 
speeches as they relate to infrastructure regulation 
and NCP: 

• There is a strong emphasis on the role of the 
market as a driver of greater efficiency and the 
reduction in poverty.  The view of the market is 
sophisticated, and the exposition includes 
references to Adam Smith and Joseph 
Schumpeter, and consideration of the meaning of 
workable competition. 

• However, there are frequent reminders that the 
market can not do it alone, and there is much 
consideration of when intervention is also 
required, and of getting the ‘right balance’.  
Natural monopoly is acknowledged in several 
places; although perhaps it is not given as much 
emphasis as other market failures, like spillovers 
and public goods. 

• There is an overall emphasis on the centrality of 
assessing net benefits on an economy-wide 
basis and the importance of general-equilibrium 
modelling (which the PC has developed over 
many years).  ‘Economy-wide’ is even part of the 
title of the collection. 

• Governance and process are stressed as an 
integral part of economic reform.  Transparency, 
accountability and strong statutory guidance are 
recurring throughout the speeches and 
consistently over the years.  Paper 

‘A Panel Data Analysis of the Demand for 
Total Energy and Electricity in OECD 
Countries’, 

This paper offers a new analysis of the total energy 
demand and electricity demand functions of 25 
OECD countries during the period 1978-2004.  The 
authors apply recent developments in time-series 
analytic techniques in a panel- data context.   

Chien-Chiang Lee and Jun-De 
Lee, The Energy Journal, 31(1), 2010, pp. 1– 
23. 

The authors first test the data for the presence of unit 
roots, using new refinements in panel unit root 
testing.  The results are consistent with the variables 
following non-stationary (i.e. I(1)) processes.   

The authors then test for panel cointegration, again 
using recent developments in relevant tests.  They 
find strong evidence of cointegration, which indicates 
that there is a fairly strong long-run relationship 
between real income, real energy prices, and energy 
consumption.  This finding of panel cointegration 

http://intranet.accc.gov.au/content/item.phtml?itemId=1170245&nodeId=4ef275de23373f12049e7ae2a6417405&fn=PCStructuralReformSpeeches.pdf�
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suggests that regression results are meaningful, not 
spurious. 

Finally, they rely on the finding of panel cointegration 
to proceed in estimating the long-run relationship 
among the relevant variables.  They arrive at five 
conclusions and policy implications based on their 
analysis. 

First, estimates of income and price elasticities of 
demand are potentially reliable, meaning that they 
are potentially useful and important items of 
information for governments formulating energy 
sector policies.   

Second, energy demand is found to be affected by 
energy prices as well as by real income growth.  This 
is contrary to a hypothesis, proposed by some others, 
that energy demand is neutral with respect to energy 
prices.  

Third, in analysing the estimated total energy (as 
opposed to electricity) demand function, they find that 
there is bi-causality (causality in both directions) in 
the relationship between real economic activity and 
energy consumption.  Further, they find that total 
energy demand is both income inelastic and price 
inelastic.  This suggests that energy conservation 
policies may hinder economic growth, in the absence 
of sustained increases in energy efficiency.  The 
policy implications are that OECD countries should 
favour policies to decrease energy intensity (increase 
energy efficiency).  This, in turn, suggests the 
efficacy of energy market and price liberalisation. 

Fourth, the results, in respect of electricity (as 
opposed to total energy) demand, suggest uni-
causality from real income and electricity prices to 
electricity consumption.  The authors further find that 
electricity demand is income elastic (in contrast to 
total energy demand, which is income inelastic) and 
price inelastic (similarly to total energy demand).  
This implies that electricity conservation will not 
diminish economic growth, and can play an effective 
role in managing the electricity sector, which in turn 
means that electricity conservation is potentially a 
feasible policy tool in OECD countries. 

Fifth, most OECD countries are found to have high 
levels of per capita energy and electricity 
consumption, which suggests that these countries 
have high energy-savings potential. 

‘Econometric TFP Targets, Incentive 
Regulation and the Ontario Gas Distribution 
Industry’, M. Lowry and L. Getachew, Review 
of Network Economics, 8 (4), December 2009, 
pp. 325–45. 
This paper uses an econometric productivity 
projection method for the setting of the total factor 

productivity (TFP) targets for the Ontario Gas 
Distribution Industry.   

The North American approach to price cap regulation 
involves the setting of the initial rate level (P0) and 
the determination of CPI–X price path over the 
regulatory period where the X factor reflects an 
industry TFP growth. A key feature of the approach is 
that the TFP growth is externally benchmarked using 
historical industry data external to the regulated 
utility. However, in the case of Ontario comprising 
two large gas utilities – Enbridge and Union Gas – 
there are no readily available industry data from other 
Canadian gas utilities. The US gas distribution data 
are not suitable for TFP benchmarking as the 
operating environment of the Ontario distributors is 
different from their counterparts in the US.   

The paper proposes the econometric productivity 
projection method, which computes the TFP growth 
for the regulated business under two stages.  First, 
using data on a number of US gas distribution utilities 
for the period 1994 to 2004, a translog cost function 
for the gas distribution industry is estimated.  The 
cost function is specified in terms of key outputs (that 
is, number of retail customers, volume of total retail 
deliveries, and sum of transmissions and distribution 
line miles), the price of inputs (that is, capital, labour 
and other), and business conditions, measured by 
the percentage of distribution main not made of cast 
iron and the number of power distribution customers 
served.  Second, the stage one parameters are 
calibrated to the Enbridge and Union data for the 
period 2000 to 2006.  Further adjustment of cost to 
changing business conditions in the long run are 
made in projecting the TFP growth.   

The TFP growth is projected for Enbridge and Union 
as follows: 

• returns to scale are estimated at 0.37 per 
cent per annum; 

• technological change is estimated at 1.13 per 
cent per annum; and 

• other business conditions are estimated at 
0.36 per cent per annum, due to the 
replacement of cast iron pipes over time. 

The sum of the above contributing factors gives the 
projected TFP growth target of 1.87 per cent per 
annum for both utilities.  This is much higher than the 
estimated TFP growth of 0.6 per cent per annum for 
Enbridge using its own data.  The authors consider 
that the method is useful as it permits the external 
benchmarking of TFP growth in the absence of peer 
industry data and accommodates structural changes 
that may make the deviation of future TFP growth 
from past trends.   
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‘Incentive Regulation and Investment: 
Evidence from European Energy Utilities’, 
Carlo Cambini and Laura Rondi, Journal of 
Regulatory Economics, forthcoming, 2010, 
pp. 1–26. 
This paper considers the relationship between the 
type of regulatory mechanism in place and the level 
of capital expenditure by a sample of 23 energy 
utilities operating in the five largest states of the 
European Union (France, Germany, Italy, Spain and 
the UK) using data for the years 1997 to 2007.  Some 
of these utilities were subject to rate-of-return type 
regulation, while others were subject to ‘incentive 
regulation’, defined as either a price cap or a revenue 
cap.  The WACC and the X factor are used as 
regulatory variables.  The econometric analysis 
seeks to determine whether the capital expenditure 
decisions of the sample of European energy utilities 
change with the regulatory scheme in place, 
controlling for structural indicators (supply and 
demand) and ownership of the utility.   

The authors review the theoretical literature on the 
implications of regulation and attempt to draw some 
hypotheses for testing.  This proves quite difficult 
because of the diversity of effects that may be 
expected from the different regulatory approaches, 
and the importance of the detail of the application.  
For example, Joskow is quoted with respect to his 
view that the price-cap mechanism is ‘more difficult to 
evaluate than it is often implied’.  And while rate-of-
return regulation is expected to produce an Averch-
Johnson effect (excessive capital expenditure to 
inflate the regulatory asset base) it also creates a 
disincentive to cost-minimising investments where 
excessive costs can be passed through to customers.  
Their review of the literature on ownership causes 
them to conclude that ‘the theory predicts that private 
ownership boosts investment incentives’. 

The main empirical findings are that: 

•  ‘investment is higher under incentive regulation 
than under [rate of return]’ 

• ‘incentive regulated investment is negatively 
related to the level of  the X factor’ 

• ‘the WACC exhibits the expected positive effect 
on firms’ investments only when we focus on … 
electric utilities’ 

• ‘the expected [positive] effects of privatization on 
investment of European energy utilities have not 
yet materialized’ 

As usual in these types of studies, data are never 
ideal and it is difficult to control for all of the 
extraneous influences.  The authors’ caveats need to 
be read very carefully with respect to determining the 
amount of weight that can be placed on the results.  

In addition to its central role of studying the 
relationship between capital expenditure and 
regulatory approaches, the paper contains a useful 
description of the EU regulatory framework for energy 
since the EC’s directive for electricity in 1992 and for 
gas in 1998.  These directives commenced the long 
process of liberalisation and regulatory reform across 
the EU. 

‘Regulation Through a Revenue Contest’, 
Haldun Evrenk and Unal Zenginobuz, Journal 
of Economics, 99(3), April 2010, pp. 211–237. 
Duopolistic market structures, while rare, still feature 
in certain areas of the Australian economy, such as 
stevedoring.  This paper proposes a new mechanism 
for the regulation of duopolies: a revenue contest 
between firms. The authors observe that many 
natural monopolies are now organised in the form of 
oligopolistic industries, and regulation of these 
industries is often costly.  A revenue contest among 
firms – where the winner receives a portion of the 
loser’s revenue – would induce these oligopolistic 
firms to expand their output above the level that 
would be achieved in the unregulated case.  

The authors employ a Cournot model of duopoly to 
simulate the effects of the revenue contest.  The 
mechanism of the revenue contest works as follows.  
The duopolist with the lower revenue pays a penalty 
to the firm with higher revenue that is proportional to 
the difference between their revenues.  Since both 
the reward and the penalty increases with the 
difference between revenues, both firms are induced 
to increase their output.  If the duopoly has convex 
cost and demand functions, and firms have 
symmetric costs, the mechanism will deliver the 
optimal outcome: both duopolists expand output until 
price equals marginal cost.  Therefore, an important, 
and perhaps central, feature of the contest design is 
that the increase in consumers’ surplus will exceed 
the fall in producers surplus, and the social optimum 
is achieved.  

However, if costs are asymmetric, the revenue 
contest cannot achieve the social optimum.  When 
one firm is more efficient than the other, the regulator 
cannot induce an equilibrium in which the equilibrium 
marginal costs are the same, but they produce 
different output levels.  However, under a 
participation constraint – where it is still rational for 
the less-efficient firm to remain in the industry when 
subject to revenue penalties – the authors show that 
the revenue contest can still raise aggregate output 
vis-à-vis the situation where the duopoly is 
unregulated. 

The role of the regulator under this mechanism is to 
observe revenues and make the firm with lower 
revenue pay a penalty, which becomes the reward of 
the winner.  This ‘hands-off’ approach avoids high 
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transaction and implementation costs that are 
typically associated with direct regulation.  That said, 
the informational requirements for ‘operationalising’ 
the contest are significant.  The regulator must know 
the socially optimal output level and the price 
elasticity of demand at that level.  And if price 
elasticity is not constant, the regulator may need to 
know the marginal cost function of each firm. 

The contest encourages duopolists to maximise 
output until price coincides with marginal cost – and 
to win revenue and avoid a revenue penalty, output 
maximisation becomes an end in itself.  However, 
quality is often an important output in the industries 
identified as relevant to revenue contests 
(telecommunications, electricity supply, water supply 
and health care).  If output quality is also an 
important regulatory consideration, then high-
powered incentives in the form of revenue contests 
may prove counterproductive.  That is, revenue 
contests may instil the perverse incentive to 
maximise output and minimise quality.  

Further, the welfare-enhancing outcomes generated 
by the revenue contest mechanism are contingent on 
firms failing to tacitly collude.  The authors prove that 
– under the standard Prisoner’s Dilemma game – the 
incentive for collusion is no greater than under the 
revenue-contest model.  But this proof reveals the 
model’s central weakness.  Since tacit collusion is 
often a feature of repeated interaction in Prisoners-
Dilemma games, the welfare-enhancing outcome of 
the revenue-contest mechanism may be undermined.  
Indeed, the collusive/cooperative outcome can be 
subgame perfect when the game is repeated (with an 
unknown number of periods) – and repeated play 
may be a more realistic reflection of duopolistic 
interaction over time. 

Regulation of duopoly – be it direct or light-handed – 
may often be a response to tacit collusion.  Yet the 
revenue-contest mechanism does not prevent tacit 
collusion.  The function of the revenue-contest 
mechanism is to simply encourage defection (by 
increasing the reward for unilateral defection and 
increasing the punishment for unilateral cooperation).  
But if the duopolists interact repeatedly and the 
equilibrium of tacit collusion payoff-dominates the 
Nash equilibrium, the duopolists, who have tacitly 
colluded before regulation, may continue to do so.  
As a result, the negligible regulatory oversight under 
the contest design may lead to collusive and inferior 
welfare outcomes vis-à-vis direct regulation of the 
duopoly. 

‘Assessing the Costs of a Haulage Regime’, 
Nick Wills-Johnson, The Australian 
Economic Review, 42(4), December 2009, pp. 
410-421. 
This paper examines the voluntary rail-haulage 
regime in the United States, and discusses how this 
haulage regime may be more appropriate for 
Western Australia’s Pilbara region than the existing 
and mandatory regime of third-party excess. 

Rio Tinto and BHP-Billiton’s iron ore rail system in the 
Pilbara region carries almost half the total net tonne 
kilometres of freight haulage by Australian railways.  
However, unlike most Australian railways, the rail 
system in the Pilbara was built by private mining 
companies and exclusively carries each company’s 
ore from its mines to port. 

While no third-party trains have accessed the Pilbara 
rail system, it was built under the State Agreement 
Acts, which contain provisions for third-party access 
for both goods and passengers.  The National 
Competition Council (NCC) and the Federal 
Treasurer have also recommended third-party 
access.  Further, the Western Australian Government 
has formed the Pilbara Rail Infrastructure Advisory 
Committee (PRIAC) which, in 2008, recommended a 
third-party haulage regime, where incumbents would 
be compelled to haul the wagons of third parties. 

The author notes that compulsory third-party haulage 
is a unique regulatory response, and that it contrasts 
to the US system of voluntary haulage of private cars.  
Voluntary haulage – where private cars are not 
owned by the railway infrastructure owner, but run on 
the owner’s railway tracks – has worked well in the 
United States. 

Wills-Johnson uses a translog cost function of 
Christian, Jorgenson and Lau (1973) to estimate the 
impact of private cars on the cost structure of US 
railways, and he seeks to determine, from this 
impact, any lessons that may be relevant to the 
proposed haulage regime in the Pilbara region. 

The translog cost function is employed in two models.  
The first model examines just private car miles and 
own car miles as outputs, and compares the costs of 
each.  The second splits output into three: non-
mineral car miles and private and own car mineral car 
miles. 

The results of the modelling suggest that it is 
significantly less costly for the railway to haul an 
additional car load of freight using a third-party 
wagon than it is to haul a load using its own wagons.  
(The former occurs under the US voluntary-haulage 
regime and the latter is required under the access 
regime for the Pilbara region.)  The author finds the 
result unsurprising, as the host railway does not pay 



 

12 

the capital and maintenance cost of the private 
railways. 

The author argues that voluntary haulage would 
appear to have a much smaller cost imposition than 
access – haulage involves few of the imposts of 
access, such as independent train management and 
assignations of slots to third parties.  The author 
further argues that, to the extent that the same 
amount of third-party ore can be moved by both 
methods, haulage would be preferred to access as a 
policy option as it may impose fewer synergy costs 
on the host railway (synergy costs are the costs 
incurred when a railway can no longer jointly optimise 
its above-rail and below-rail operations). 
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International Round-Up of Regulatory Decisions 
 

Canada: CTA Announces Increase in Revenue 
Cap Inflation Factor 

The Canadian Transportation Agency (CTA) has 
announced a seven per cent increase in the Volume-
Related Composite Price Index (VRCPI) to be used 
to establish Canadian National Railway (CN) and 
Canadian Pacific Railway (CPR) revenue caps for the 
movement of Western grain.  The VRCPI is an 
inflation factor that reflects forecasted price changes 
for inputs purchased by CN and CPR.  This decision 
sets the VRCPI at 1.1384 for the upcoming 2010-
2011 crop year beginning 1 August 2010.  Link 

Canada: CTA Consults on Review of Railway 
Interswitching Regulations 

The CTA has undertaken the second round of 
consultations for its review of the Railway 
Interswitching Regulations.  Current interswitching 
regulations allow a shipper at the origin or destination 
of a haul to have its cars interswitched from one 
carrier to another, at prescribed rates, if the shipper's 
siding is within a 30-kilometre radius of the 
interchange point.  The aim of the consultation is to 
determine whether the regulations reflect current 
railway operating practices and the costs of providing 
interswitching services.  The deadline for 
submissions was 21 June 2010.  Link 

Europe: Energy Regulators’ New Agency (ACER) 
Starts Work 

A new European Union (EU) regulatory body, the 
Agency for the Cooperation of Energy Regulators 
(ACER), held the inaugural meeting of its Board of 
Regulators in Brussels on 4 and 5 May 2010.  The 
ACER will play a key role in the integration of the 
EU’s markets in electricity and natural gas, providing 
a framework at EU level for national regulators to 
cooperate and providing greater clarity and regulatory 
certainty.  The ACER will be fully operational from 
March 2011.  Press Release 

Europe: ERGEG Publishes Draft Guidelines for 
Retail Market Monitoring 

The European Energy Regulators’ Group for 
Electricity and Gas (ERGEG) has published for 
consultation Draft Guidelines of Good Practice (GGP) 
on indicators for retail market monitoring.  The draft 
GGP proposes 19 indicators that be used to monitor 
the level and effectiveness of market opening and 
competition.  The purpose of the indicators is to 
provide a basis for National Regulatory Authorities 
(NRAs) to evaluate and assess the development and 
functioning of their retail energy markets in a 
consistent and comprehensive manner.  Currently, 

the approach taken by NRAs varies across countries.  
The deadline for submissions on the draft GGP was 
16 June 2010.  Draft Guidelines  

Europe: ERGEG Releases Strategy for a More 
Integrated EU Energy Market 

The ERGEG started a public consultation in 
November 2009 on a strategy for delivering a more 
integrated European energy market and the role of 
the Regional Initiatives in the context of the EC’s 
Third Energy Package.  The Regional Initiatives 
established three gas and seven electricity regions in 
Europe as an interim step to creating single 
European energy markets.  The ERGEG has now 
published a report on the findings of its consultation.  
The report contains a number of conclusions 
including the need for a longer term vision for the 
achievement of a single European market to be 
developed and maintained, reorganisation and 
increased accountability of the Regional Initiatives’ 
role, and better integration of member states into the 
work of the Regional Initiatives and in setting policy 
direction and implementation.  The ERGEG 
undertook not to change geographic regions at this 
time, but to keep this under review.  Consultation 
Paper 

Europe: EC Issues Report on National 
Telecommunications Regulation 

The European Commission (EC) has released a 
report on European Union (EU) telecommunications 
markets.  The report finds that these markets have 
become more competitive and attributes this to the 
EC’s Article 7 procedure whereby national 
telecommunications regulators (NTR) inform the EC 
in advance of proposed changes to regulation.  The 
EC can then provide guidance to the NTR thus 
promoting consistency and predictability in EU-wide 
regulation.  However, the report also indicates that a 
single EU telecommunications market is still far from 
reality because of different national regulatory 
approaches to dealing with competition issues.  The 
report also warns that regulatory uncertainty could 
hinder the deployment of infrastructure projects like 
Next Generation Access networks.  Report 

France: CRE Issues Report on Access to Long-
term Capacity for Electric Interconnections 

The Commission de Régulation de l’Energie (CRE) 
has issued a thematic report on access to long-term 
capacity for interconnections.  The report notes that 
changes in the way that congestion at French and 
European interconnectors is managed, particularly 
the implementation of market-based allocation 
mechanisms, have significantly improved the 

http://www.otc-cta.gc.ca/doc.php?did=2321&lang=eng�
http://www.otc-cta.gc.ca/doc.php?sid=2017&lang=eng�
http://www.energy-regulators.eu/portal/page/portal/EER_HOME/EER_PUBLICATIONS/PRESS_RELEASES/Tab/2010-05-05_ACERChair%20and%20ViceChair_2010-05-05-Final.doc�
http://www.energy-regulators.eu/portal/page/portal/EER_HOME/EER_CONSULT/OPEN%20PUBLIC%20CONSULTATIONS/GGP%20retail%20market%20monitoring�
http://www.energy-regulators.eu/portal/page/portal/EER_HOME/EER_CONSULT/CLOSED%20PUBLIC%20CONSULTATIONS/CROSS_SECTORAL/Regional%20Initiatives%20Strategy%20Paper/CD/E10-RIG-10-04_Strategy_Conclusions_21-May-10.pdf�
http://www.energy-regulators.eu/portal/page/portal/EER_HOME/EER_CONSULT/CLOSED%20PUBLIC%20CONSULTATIONS/CROSS_SECTORAL/Regional%20Initiatives%20Strategy%20Paper/CD/E10-RIG-10-04_Strategy_Conclusions_21-May-10.pdf�
http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/eu_consultation_procedures/index_en.htm�
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performance of interconnections.  Furthermore, 
progress has been made on reaching a consensus at 
the European level on the target mechanisms that 
would promote efficient management of congestion in 
different timeframes (daily, intra-daily, long term, real 
time).  This report examines the issues upon which 
consensus has yet to be achieved, including physical 
and financial firmness, the level of capacities offered 
to the market, the type of long-term products offered 
on the market or the importance to be given to the 
development of secondary markets.  The report also 
proposes solutions that are intended to promote an 
integrated European electricity market.  Report 

France: CRE Consults on the Rules for the Sale 
of Interconnections Transmission Capacity  

Access to the French natural gas transmission 
network has been organised into three balancing 
zones operated by two transmission system 
operators, TIGF in South-West France and GRTgaz 
for the rest of mainland France since 1 January 2009.  
Although this arrangement has improved access 
generally, access to the South of France remains 
difficult as most access capacity depends on the 
North to South link between GRTgaz balancing 
zones which was used to 96 per cent capacity in 
2009.  The CRE introduced a new allocation 
procedure in October 2009 for linking capacity from 
the GRTgaz North balancing zone to the South 
balancing zone up to 1 April 2011.  The CRE 
consulted on rules proposed by GRTgaz for the sale 
of transmission capacity at the link between the 
GRTgaz’s North and South balancing zones and at 
the interconnection between GRTgaz and TIGF as of 
1 April 2011.  GRTgaz does not propose to modify 
the existing rules for selling capacity.  The 
consultation closed on 18 June 2010.  The CRE will 
issue a deliberation in July 2010.  Consultation 
Paper  

France: CRE Publishes New Edition of Electricity 
and Gas Market Observatory 

The CRE has released its Electricity and Gas Market 
Observatory for the first quarter of 2010.  All French 
customers have been able to choose their gas and 
electricity suppliers since 1 July 2007.  The purpose 
of the Observatory is to provide indicators that can be 
used by the general public to monitor market 
deregulation.  It covers the wholesale and retail 
electricity and gas markets in Metropolitan France.  
Observatory  

France: CRE Publishes Public Consultation Paper 
on Conditions for Access to the French 
Electricity Transmission Grid for New Exempt 
Interconnectors 

The European Regulation number 1228/2003 sets 
the terms under which a national regulatory authority 
may grant an exemption to a new interconnector from 

all or part of the national third-party access and price 
regulation, and use of revenues from the allocation of 
interconnection capacity.  An interconnector is a 
transmission line that crosses international borders 
and links the transmission grids of member countries.  
The CRE has published a public consultation on its 
views on how new exempted interconnectors can be 
integrated into the regulated French transmission 
grid.  The document describes the information 
needed to support an application for exemption and 
proposes the conditions of access and connection of 
new exempt interconnectors to the transmission grid.  
The deadline for submissions was 3 June 2010.  
Document 

Germany: EC Accepts E.ON's Commitments to 
Open Up German Gas Market to Competitors 

The EC has adopted a decision that renders legally 
binding commitments offered by E.ON to effectively 
open up access to the German gas market.  E.ON 
has committed to a significant, structural reduction of 
its long-term gas capacity reservations to enhance 
competitors’ access to infrastructure needed to 
supply gas to customers within E.ON's network.  The 
commitments are expected to benefit domestic and 
industrial gas consumers by increasing the possibility 
of entry into the German market.  This decision 
addresses previous concerns that E.ON may have 
abused its dominant market position by booking 
almost the entire capacity at key entry points into the 
gas network on a long-term basis.  Decision 

Ireland: SEM Committee Releases 2009 Annual 
Report 

The Single Electricity Market (SEM) commenced in 
Ireland on 1 November 2007, replacing the north and 
south wholesale electricity markets with a single 
market.  The SEM Committee consists of the 
Commission for Energy Regulation (CER), the 
Northern Ireland Authority for Utility Regulation 
(NIAUR) and an independent member.  The SEM 
Committee has released its 2009 Annual Report, 
which finds that the Ireland SEM continues to deliver 
consumer benefits through the use, and development 
of, efficient generation plants.  Annual Report 

Ireland: Irish Regulators Consult on BNE Peaking 
Plant and Capacity Requirement for 2011 

The SEM is a gross mandatory pool which includes a 
marginal energy pricing system and an explicit 
Capacity Payment Mechanism (CPM).  The CPM is a 
fixed revenue mechanism which collects a 
predetermined amount (the Annual Capacity 
Payment Sum) from purchasers and pays these 
funds to available generation capacity in accordance 
with rules set out in the Trading and Settlement 
Code.  The value of the annual Capacity Payment 
Sum is the product of a quantity (the capacity 
requirement) and a price.  The price is determined as 

http://www.cre.fr/en/content/download/9743/166405/file/100521_ThematicReportInterconnections_LongTermCapacity.pdf�
http://www.cre.fr/en/content/download/9780/166976/file/100603ConsultationAllocationNordSud-en.pdf�
http://www.cre.fr/en/content/download/9780/166976/file/100603ConsultationAllocationNordSud-en.pdf�
http://www.cre.fr/en/marches/observatoire_des_marches�
http://www.cre.fr/en/content/download/9644/165338/file/100504CP_NIE-en.pdf�
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/494&format=HTML&aged=0&language=EN&guiLanguage=en�
http://www.allislandproject.org/en/wholesale_overview.aspx?article=9fe266b6-27a8-4692-909e-217048f9791d&mode=author�
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the annualised fixed costs of a best new entrant 
(BNE) peaking plant.  The CER and the NIAUR are 
currently consulting on the technology options for the 
BNE peaking plant for 2011.  The consultation 
document sets out the proposed price and the annual 
Capacity Payment Sum using the preferred 
technology option.  Submissions on the consultation 
document close on 30 June 2010.  Consultation 
Document  

Ireland: CER and Northern Ireland Utility 
Regulator Publish 2010 Draft Retail Tariff 
Timetable 

The NIAUR and the CER have also published a 
common draft retail tariff timeline for 2010.  The draft 
timetable sets out the key milestones in the retail 
tariff setting process for the Single Electricity Market 
(SEM).  Draft Timeline 

Ireland: ComReg Releases Further Response and 
Decision in its Market Review of WPNIA 

The Irish Commission for Communications 
Regulation (ComReg) has released a further 
response and decision document following its market 
review into the wholesale physical network 
infrastructure access (WPNIA) market, which has 
traditionally represented the local loop unbundling 
(LLU) market.  Up to now, LLU has been regulated 
pursuant to the ComReg’s decision in 2004 regarding 
the Wholesale Unbundled Access (WUA) market.  
However, following a recommendation by the 
European Commission in 2007, the WUA market has 
been replaced by the more technology-neutral 
WPNIA market which covers copper networks and 
also potentially allows for fibre, wireless and cable 
networks. The decision document contains an 
assessment of retail-market trends, market definition, 
competition analysis and remedies relating to 
WPNIA. In determining remedies, the ComReg has 
distinguished between ‘next generation’ (NG) 
remedies and ‘traditional’ remedies.  The approach to 
NG remedies is flexible as the nature and timing of 
NG developments is uncertain.  The ComReg will 
consult on the detailed specification and further 
implementation of NG WPNIA remedies.  However, 
this document sets out the high-level obligations 
which Eircom is obliged to comply with in supplying 
NG WPNIA products and services.  The remedies for 
traditional (copper-based) WPNIA are more specific 
and based on those with which Eircom is currently 
obliged to comply with.  The copper- based WPNIA 
remedies include access obligations, non-
discrimination obligations, transparency obligations, 
accounting separation obligations, price control and 
cost accounting obligations.  Document 

Ireland: ComReg Consults on Universal Service 
Obligations 

Currently Eircom is the designated provider of 
universal provider of basic telecommunications 
services in Ireland.  However, its designation expires 
on 30 June 2010.  Thus the Irish Commission for 
Communications Regulation (ComReg) is reviewing 
the scope and designation of the universal service to 
apply for two years from 1 July 2010.  It therefore 
published a Consultation Paper titled ‘The Provision 
of Telephony Services under Universal Service 
Obligations’.  The deadline for submissions in 
response to the consultation was 21 May 2010.  
Consultation Paper 

Ireland: Implementation of EU Roaming 
Regulation by Irish Mobile Companies 

National regulatory authorities (NRAs) are required to 
monitor developments in wholesale and retail 
charges for mobile voice calls, SMS and data 
charges under the EU’s Mobile Roaming Regulation.  
In recognition of this requirement, the ComReg has 
published an information notice that provides an 
overview of Irish roaming pricing including voice calls 
made and received, rest of world calls, pricing for 
SMS, data charges and surcharges for billed calls.  
Information Notice 

Northern Ireland: Utility Regulator Consults on 
NISEP Draft Framework 

The Northern Ireland Sustainable Energy Programme 
(NISEP) funds and implements energy efficiency 
schemes to reduce carbon emissions and fuel 
poverty.  Following a review in 2008, competition for 
NISEP funding is being introduced in phases.  In 
Phase I, only licensed energy suppliers are able to 
compete for NISEP funding.  In Phase 2, eligible non-
licensed suppliers will also be able to compete for 
NISEP funding from April 2011.  The Utility Regulator 
has published a consultation paper on a draft 
Framework Document for the NISEP.  The 
Framework Document contains the rules and 
procedures for participating in the NISEP and 
facilitates the Phase II opening to competition.  The 
deadline for submissions on the paper is 18 July 
2010. 

UK: Ofgem Releases Consultation Paper on 
National Grid’s Updated Proposal 

The Ofgem released a second consultation paper in 
response to an updated proposal by National Grid 
Gas for the disposal and possible alternative use of 
some of its National Transmission System (NTS) 
assets for Carbon Capture and Storage (CCS).  The 
paper includes an initial impact assessment, and 
highlights the issues, regulatory concerns and 
benefits associated with the updated proposal.  The 
deadline for submissions was 4 June 2010.  
Proposal  
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UK: Ofgem Approves BBL Company's Proposed 
Charging Methodology for a Non-Physical 
Interruptible Reverse Flow Product 

The Ofgem has approved BBL Company's proposed 
charging methodology for a non-physical interruptible 
reverse flow product.  BBL Company operates the 
Balgzand-Bacton Line (BBL) interconnector, which 
conveys gas from the Netherlands to Great Britain 
(GB).  BBL Company provides physical flow products 
from the Netherlands to GB but does not currently 
provide any flow products from the GB to the 
Netherlands.  Under the terms set by the European 
Commission (EC) in relation to the exemption from 
certain requirements for third-party access to the 
interconnector, BBL has an obligation to introduce 
interruptible reverse flow services from GB to the 
Netherlands.  However, the EC noted that there is no 
actual physical capacity to facilitate a reverse flow, 
and so BBL provides a non-physical reverse flow 
product.  Link 

UK: Ofgem Consults on Electricity Distribution 
Proposals for a Common Connection Charging 
Document 

The Ofgem has released a consultation paper on the 
Distribution Network Operators’ (DNOs') proposals to 
adopt a Common Connection Charging Document 
comprising the Connection Charging Statement, the 
Connection Charging Methodology and other 
information relevant to connecting customers.  The 
primary objective of the DNOs’ proposals is to 
increase consistency and transparency in connection 
charging across Distribution Service Areas.  The 
deadline for submissions is 2 July 2010.  
Consultation Paper 

UK: Ofgem States Preliminary Views on the TPA 
Regulatory Regime for Gas Storage Facilities 

The Ofgem has published a letter containing its 
preliminary views on the Third Party Access (TPA) 
regime for gas storage facilities in the GB market.  Its 
views relate to compliance with the provisions of the 
Gas Regulation in terms of storage capacity 
allocation mechanisms, contract length and service 
specification, and issues associated with transactions 
with related undertakings.  The Ofgem will consult on 
its preliminary views at a later date.  Letter 

UK: First Entrant to Northern Ireland Retail 
Electricity Sector 

The market to supply electricity to domestic 
customers in Northern Ireland was opened to 
competition on 1 November 2007 although 
restrictions remained on the pace at which new 
suppliers could enter the market.  To date, NIE 
Energy has remained the only domestic electricity 
supplier.  However Airtricity will enter the domestic 
Northern Ireland market in June 2010 and has 
engaged with the Utility Regulator, Consumer Council 

for Northern Ireland and NIE to develop plans for a 
well-managed market entry process.  Airtricity has 
confirmed that it will initially target 6,000 credit-
metered customers per month (300 customers per 
working day) but intends to offer supply to keypad 
customers by April 2011.  Press Release 

UK: DECC Releases Three Publications 

The UK’s Department of Energy and Climate Change 
(DECC) has released three analytical publications 
relevant to the energy sector.  The first is the updated 
Energy and Emissions Projections.  These 
projections of energy demand, supply and 
greenhouse gas emissions are updated annually and 
are based on assumptions about future economic 
growth, fossil fuel prices, UK population and other 
key variables.  The second publication is updated 
short-term traded carbon values which are used to 
assess the economic impact of certain energy and 
climate change policies.  The final publication is a 
report by consultants Mott MacDonald.  This report 
outlines a particular view of assumptions about the 
costs of generating energy from various technologies.  
Report 

UK: Ofwat Publishes Report into Opening 
Upstream Water Markets 

The Ofwat has published a report, titled Harnessing 
upstream markets – what’s to play for?, that 
assesses the benefits that can result from opening 
upstream water markets to competition.  The report 
focuses on ‘interconnections’ (sharing water between 
areas where it is in surplus with areas where it is 
scarce) and illustrates how upstream markets can 
deliver ongoing efficiencies.  The Ofwat estimates 
that increasing the volume of water moved between 
areas, by efficient interconnection, could result in cost 
savings of £960 million over the lifetime of the 
companies’ assets.  Report 

UK: Ofcom Consults on Review of Non-
Geographic Calls Services 

The Ofcom published a Call for Inputs, which seeks 
initial stakeholder views on the Ofcom’s review of 
non-geographic calls services delivered to 
consumers using telephone numbers beginning with 
03, 070, 08, 09 and 118.  The Ofcom is considering 
how regulation might need to be adapted or reduced 
to benefit consumers.  The deadline for submissions 
was 30 May 2010.  Call for Inputs 

UK: Ofcom Publishes Review of Retail and 
Wholesale ISDN30 Markets 

The Ofcom has published a consultation on its review 
of the retail and wholesale ISDN30 markets which 
provide multiple fixed lines to businesses.  The 
consultation document proposes the appropriate 
relevant markets, analyses competition in those 
markets and, where appropriate, proposes the 
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regulatory remedies to address the competition 
issues identified.  The deadline for submissions was 
15 June 2010.  Consultation Paper 

UK: Ofcom Publishes Consultant’s Report into 
Potential Operational Models for Shared Duct 
Access 

The Ofcom has published a consultant’s report on the 
operational aspects of duct-sharing services.  The 
report draws on case studies of duct-sharing access 
in France, Portugal, Spain and the USA.  The 
Ofcom’s proposals for the Wholesale Local Access 
(WLA) market, which were under consultation until 1 
June 2010, include a proposal that BT should be 
required to provide a duct and pole sharing service.  
This report is intended as a contribution to the 
product development activities and industry 
discussions that will take place following the Ofcom’s 
WLA consultation.  Report 

UK: OFT Announces Stock-Take of Infrastructure 
Ownership and Control 

The Office of Fair Trading (OFT) has announced a 
stocktake of ownership and control across economic 
infrastructure in the UK.  The key aims of the work 
are to map ownership and control across the main 
economic infrastructure sectors, and to assess how 
ownership of infrastructure affects outcomes for 
consumers in these markets.  The stocktake is 
intended to improve public understanding of 
competition issues in UK infrastructure markets, and 
it is expected to be completed in (UK) autumn 2010.  
Link 

US: FERC Launches Inquiry into Spot Market 
Price Caps in WECC 

The Federal Energy Regulatory Commission (FERC) 
has launched an inquiry into the spot market energy 
price cap in the Western Electricity Coordinating 
Council (WECC) outside of California, to ensure that 
market distortions do not develop between the two 
markets.  The inquiry should identify and remove any 
potential market distortions created by the difference 
between the current and future bid caps in the 
California Independent System Operator energy 
markets, and the spot market price cap in the rest of 
WECC.  Link 

US: FERC Proposes to Lift Price Caps for 
Transmission Customers Reassigning Capacity 

The FERC has proposed to make electricity markets 
more efficient by permanently lifting the price cap for 
all wholesale transmission customers who want to 
reassign their firm transmission capacity rights.  The 
proposal is based on a FERC staff report that 
evaluated for temporary removal of the price caps on 
reassigned transmission capacity over a 30-month 
study period.  The staff report found that the 
secondary market for capacity reassignments 

experienced strong growth during the study period.  
Submissions on the proposal were due by the end of 
June 2010.  Link 

US: FCC Promotes Video Innovation and 
Consumer Choice 

The Federal Communications Commission (FCC) 
has issued a Notice of Inquiry (NOI) and a Fourth 
Further Notice of Proposed Rulemaking (FNPRM) 
which are intended to promote innovation and 
consumer choice in the video device marketplace, as 
recommended in the National Broadband Plan.  The 
NOI seeks to create a competitive retail market for 
navigation devices for use with multichannel video 
programming distributors (MVPD).  The FNPRM 
proposes changes to the current CableCard system 
to make it more consumer-friendly while a new 
technology approach is being developed. 
Submissions on the FNPRM are due in early June 
2010.  Notice of Inquiry; Fourth Further Notice of 
Proposed Rulemaking 

US: FCC Reduces Infrastructure Access Costs 

The Federal Communications Commission (FCC) 
has issued an Order and Further Notice of Proposed 
Rulemaking that begins the process of revising the 
FCC’s pole attachment rules to lower the costs of 
telecommunications, cable, and broadband 
deployment and to promote competition in the 
provision of broadband, voice and video services, as 
recommended in the National Broadband Plan (the 
Plan).  The Order clarifies that communications 
providers have a statutory right to use space and 
cost-saving techniques that are consistent with pole 
owners’ use of those techniques and establishes a 
statutory right for providers to have timely access to 
poles.  The Further Notice seeks comment on 
additional reforms to promote deployment and 
competition and on ways to clarify rights and 
responsibilities in the pole attachment process, 
improve communications between attachers and pole 
owners, improve dispute resolution, and reduce the 
variation in pole access rates.  Order and Further 
Notice of Proposed Rulemaking 

US: FCC Implements Universal Service Reform 

The FCC has issued a NOI and Notice of Proposed 
Rulemaking to implement universal service reform, 
as recommended in the National Broadband Plan.  
The Plan identified the need for comprehensive 
universal service reform that does not unnecessarily 
burden consumers.  Submissions on the NPRM were 
due in early June 2010.  NOI and Notice of 
Proposed Rulemaking  

US: FCC Promotes Nationwide Mobile 
Connectivity 

The FCC has issued an Order on Reconsideration to 
enhance mobile voice services by eliminating a home 
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roaming exclusion that the FCC found in many 
circumstances discouraged, rather than encouraged, 
facilities-based competition.  The FCC has also 
issued a Second Further Notice of Proposed 
Rulemaking (SFNPR) whereby it seeks input on 
whether to extend mobile roaming obligations to data 
services, such as mobile broadband and Internet 
access services.  Submissions on the SFNPR were 
due in early June 2010.  Order on Reconsideration 

US: FCC Releases Survey Results on Broadband 
Services and Announces New Consumer 
Initiatives 

The FCC has released the findings of a survey on 
consumers’ experiences with broadband services.  
The survey is part of the FCC’s overall broadband 
speed initiative which will measure the actual speeds 
that consumers receive and compare those speeds 
to advertised broadband speeds.  The survey found 
that four out of five residential broadband users do 
not know the speed of their home internet 
connection.  Despite this, 71 per cent of broadband 
users believe that their residential connection speed 
is as fast as the provider advertises, at least most of 
the time.  Survey 

The FCC has also announced two initiatives that will 
help it determine residential broadband speeds.  The 
first initiative involves a study of 10,000 households 
to measure residential broadband speed by installing 
specialised hardware into participants’ homes.  This 
study will culminate in a ‘State of Broadband’ report 
to be released later this year.  The second initiative is 
the issuing of a Public Notice that will consider ways 
to measure mobile broadband speed, the ways that 
speed measurements can be used to help improve 
service, and the information consumers should have 
about the speed of mobile broadband coverage.  
Responses to the Public Notice are due by 1 July 
2010. 

US: FCC Releases Telephone Penetration by 
Income by State 

The Federal Communications Commission (FCC) 
has released a report that presents data up to March 
2009 on telephone penetration levels on a state-by-
state basis for various income categories.  The report 
is intended to help assess the effect of federal and 
state support mechanisms that assist low-income 
consumers of telephone services.  Among other 
things, the report notes that telephone penetration 
rates for low-income consumers nationally are lower 
than for the general population but have increased 
since federal assistance has been provided.  
Penetration levels for low-income consumers are 
rising faster in those states that provide a relatively 
high level of assistance.  Report 

 

US: FCC Responds to Comcast Decision 

Comcast is the largest cable operator and provider of 
residential internet services in the United States.  In 
2007 several subscribers to Comcast’s high-speed 
Internet service discovered that the company was 
interfering with their use of peer-to-peer networking 
applications.  Peer-to-peer programs allow users to 
share large files directly without going through a 
central server but also use large amounts of 
bandwidth.  A complaint was subsequently filed with 
the FCC.  Comcast defended its network 
management practice as being necessary to manage 
scarce network capacity.  Following consultation, 
however, the FCC concluded that Comcast had 
significantly impeded consumers’ ability to access the 
content and use the applications of their choice, and 
that Comcast’s network management practice 
contravened federal policy.  The FCC consequently 
issued an order that required Comcast to make 
disclosures about its new approach to network 
management and its progress in implementing that 
approach.  An injunction would be issued if Comcast 
failed to comply with the order.  Comcast complied 
with the order, but subsequently challenged it in the 
courts on three grounds, including that the FCC does 
not have authority to regulate Comcast’s network 
management practices.  

In April 2010, the United State Court of Appeals for 
the District of Columbia Circuit released its decision 
which found in favour of Comcast.  The FCC 
considers that the decision creates uncertainty about 
the FCC’s ability to use its ‘ancillary’ authority to 
perform its functions.  Thus the FCC has responded 
to the Court’s decision by releasing a series of 
statements identifying the steps that will be taken to 
clarify its role in relation to broadband communication 
services.  The first statement by the FCC’s Chairman, 
titled The Third Way: A Narrowly Tailored Broadband 
Framework, sets out the FCC’s preferred post-
Comcast legal foundation and its intention to seek 
comment on this approach.  A statement from the 
FCC’s General Counsel titled A Third-Way Legal 
Framework for Addressing the Comcast Dilemma  
explains the legal thinking behind the FCC’s 
preferred narrow and tailored approach.  The final 
statement is a response to the Chairman’s statement 
by FCC Commissioner, Michael Copps. 
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Regulatory Decisions in Australia and New Zealand 
New Zealand 
NZCC Issues Telecommunications Monitoring 
Report 

The New Zealand Commerce Commission (NZCC) 
released its 2009 Telecommunications Monitoring 
Report which analyses competition in, and 
performance and development of, the New Zealand 
telecommunications markets in 2009.  The report 
found that competition in all telecommunications 
markets has increased between 2006 and 2009, 
consumer choice and service quality has improved, 
and prices have fallen.  However, despite increased 
competition in the sector, the market shares of 
incumbents remain high, and the markets remain 
relatively concentrated compared to jurisdictions such 
as the United Kingdom and Australia.  Report 

NZCC Reconsiders MTAS Decision and 
Recommends Regulation 

The NZCC released its final reconsideration report in 
June 2010, recommending to the Minister that the 
MTAS be regulated and that undertakings from 
Telecom and Vodafone not be accepted instead of 
regulation. 

See Notes on Interesting Decisions. 

NZ Government Calls for Expression of Interest 
for $300 million Rural Broadband Initiative 

The New Zealand Government has called for 
Expressions of Interest (EOI) in its plans to 
accelerate the deployment of faster broadband 
access services to rural areas.  The EOI is the first 
stage of a two-stage tender process in the 
Government’s Rural Broadband Initiative.  EOIs 
received from potential suppliers or consortia of 
suppliers of broadband infrastructure will inform a 
Request for Proposal (RFP) stage in August 2010.  
The deadline for submission of EOIs was 31 May 
2010.  Press Release 

NZCC Releases Broadband Quality Report 

The NZCC released, in May 2010, its report on 
broadband quality in New Zealand.  The report 
covers the period 1 July 2009 to 31 December 2009 
and provides information on the quality of broadband 
services provided by New Zealand’s internet service 
providers in Auckland, Hamilton, Wellington, 
Christchurch and Dunedin.  The NZCC found that the 
national web browsing speed has increased in all the 
major cities and international web browsing speeds 
have increased significantly.  Report 

NZ Ministry of Economic Development and 
Electricity Commission Develop Electricity 
Industry Participation Code 

The Ministry of Economic Development, with 
assistance from the Electricity Commission, is 
overseeing the development of the initial Electricity 
Industry Participation Code (the Code).  As part of 
the proposed reforms stemming from the Ministerial 
Review of the Electricity Market, the Code will 
replace the Electricity Governance Rules 2003 
currently administered by the Electricity Commission.  
The Code will come into effect with the establishment 
of the Electricity Authority (EA), anticipated to be 1 
October 2010, which will administer the Code.  Link 

NZCC Publishes New Requirements for 
Telecom’s Regulatory Financial Statements 

The NZCC published on 15 April 2010, the new 
information-disclosure requirements that Telecom NZ 
must follow when preparing its regulatory financial 
statements.  The requirements mean that Telecom 
must publish regulatory, financial and other 
information about its network, wholesale and retail 
business activities and prescribed services.  These 
regulatory reporting requirements are different from, 
and in addition to, Telecom’s other annual statutory 
reporting requirements.  Link 

NZCC Publishes Draft Input Methodologies and 
Information Disclosure Requirements 

The operators of Auckland, Christchurch and 
Wellington International Airports are subject to 
information disclosure regulation in relation to certain 
specified services under Part 4 of New Zealand’s 
Commerce Act 1986.  This is the most light-handed 
form of regulation available under Part 4.  The 
purpose of information-disclosure regulation is to 
ensure that sufficient information is available to 
assess whether the purpose of Part 4 is being met.  
The NZCC must make a determination by 1 January 
2011 specifying how information-disclosure 
regulation applies to each airport operator.  The 
NZCC has published as part of this process its draft 
decisions and reasons on the input methodologies 
that will be applied to the new regime.  The purpose 
of input methodologies is to promote certainty for 
suppliers and consumers in relation to the rules, 
requirements and processes applying to regulation 
under Part 4.  When disclosing the financial 
information, airports will be required to apply the input 
methodologies.  The NZCC has also released draft 
Information Disclosure Requirements and 
associated reasons and an experts’ report by 
George Yarrow, Martin Cave, Michael Pollitt and 
John Small titled Asset Valuation in Workably 
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Competitive Markets

Australian Competition and 
Consumer Commission (ACCC) 

.  The NZCC will now consult 
on these draft documents until the end of August 
2010 before finalising the new regulatory regime by 1 
January 2011.   

Minister Releases Discussion Paper on Trans-
Tasman Mobile Roaming Services 

The Australian Minister for Broadband, 
Communications and the Digital Economy, and the 
New Zealand Minister for Communications and 
Information Technology, have announced the release 
of the joint Australia-New Zealand discussion paper 
Trans-Tasman Mobile Roaming.  The discussion 
paper looks at the features, quality of service, pricing 
transparency and prices of international mobile 
roaming services between Australia and New 
Zealand.  It also presents a range of options for 
remedying any problems that may exist in the trans-
Tasman mobile roaming market.  The deadline for 
submissions is 2 July 2010. 

ACCC Consults on Approach to DTCS Pricing 

The Australian Competition and Consumer 
Commission (ACCC) issued a discussion paper on 
30 April 2010 as part of its review of the pricing of the 
domestic transmission capacity service (DTCS).  The 
ACCC invites submissions on different approaches 
for pricing the DTCS that are consistent with the 
current access regime under Part XIC of the Trade 
Practices Act and the proposed access regime set 
out in the Telecommunications Legislation 
Amendment (Competition and Consumer 
Safeguards) Bill 2009.  Submissions closed on 11 
June 2010.  Press Release 

ACCC Proposes to Authorise Amendments to 
Gladstone Power Station Electricity Supply 
Arrangements 

The ACCC published, on 22 April 2010, a draft 
determination proposing to authorise amendments to 
agreements in relation to electricity generated by the 
Gladstone Power Station and supplied to the Boyne 
Island Smelter and the National Electricity Market 
(the GPS Agreements).  The application for 
authorisation was lodged by participants in the GPS 
Joint Venture to amend the original GPS Agreements 
(authorised by the ACCC in 1994), so that they 
comply with the National Electricity Law and the 
National Electricity Rules.  The ACCC proposes to 
grant authorisation until 29 March 2029, coinciding 
with the term of the GPS Agreements.  Press 
Release 

ACCC Authorises Arrangements to Close Coal 
Terminal at Gladstone Port 

The ACCC authorised arrangements to transfer 
specified amounts of coal handling capacity from the 
Barney Point coal terminal to the proposed Wiggins 
Island terminal at the Port of Gladstone in 
Queensland.  Coal handling capacity includes port 
terminal services, coal handling services and coal 
storage facilities.  Authorisation has been granted to 
Gladstone Ports Corporation Limited and a 
consortium of coal producers, which the Queensland 
Government has approved, to construct the new 
Wiggins Island terminal at the port.  This is expected 
to facilitate the closure of Barney Point, which has 
raised pollution concerns amongst Gladstone 
residents for several years.  Press Release 

ACCC does not Object to Australia Post’s 
Proposed Price Increases 

The ACCC issued its decision on 28 May 2010 not to 
object to proposed price increases by Australia Post.   

See Notes on Interesting Decisions.  

Australian Energy Regulator (AER) 
AER Releases Final Decisions and Draft 
Determinations for Electricity Distributors 

See Notes on Interesting Decisions 

AER Releases Final Decision on Powerlink’s 
Proposal  

Transmission network service providers may apply 
for an early application of the market impact 
component of the service target performance 
incentive scheme (STPIS) under the NER.  Under 
this component, a transmission business may earn 
additional revenue of up to two per cent of its 
maximum allowed revenue, if it achieves its 
performance cap.  The AER received a proposal from 
Powerlink on 17 March 2010 for the early application 
of the component.  The AER has now published its 
final decision in which it approves the proposed start 
date of 13 July 2010.  However, the AER does not 
approve Powerlink’s proposed performance target for 
the market impact component of the STPIS.  The 
AER’s decision is to substitute the proposed value of 
1583 dispatch intervals with 1570.  Final Decision 

Application for Merits Review of AER Access 
Arrangement Decision 

The access arrangement decision made by the 
Australian Energy Regulator (AER) in April 2010 in 
respect of ActewAGL Distribution’s (ActewAGL) ACT, 
Queanbeyan and Palerang gas distribution network is 
the subject of an application for merits review in the 
Australian Competition Tribunal (Tribunal).  
ActewAGL has sought review of the decision in 
respect of the methodology and the calculation of the 
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debt risk premium.  The National Gas Law requires 
an applicant to apply to the Tribunal for leave to apply 
for review.  The Tribunal will hear submissions on the 
issue of leave on 24 June 2010. 

AER Releases Final Decision on Jemena Gas 
Networks’ NSW Access Arrangement  

Jemena Gas Networks (NSW) Ltd (JGN) submitted 
an access arrangement proposal to the AER on 25 
August 2009.  The proposal outlined the terms and 
conditions of access for the JGN NSW gas networks 
for the period 1 July 2010 to 30 June 2015.  
Following the AER’s draft decision on 9 February 
2010, JGN submitted a revised access arrangement 
proposal.  The AER has now released its final 
decision in relation to JGN’s access arrangements.  
The AER does not approve the revised proposal for 
reasons that are set out in the decision.  The AER’s 
final decision approves an increase in haulage 
reference services tariffs of 8.04 per cent in 2011-12 
and an increase in meter data services of 33.06 per 
cent in 2011 - 12.  In subsequent years of the access 
arrangement, real haulage reference service tariffs 
will increase by 4.6 per cent on average.  Throughout 
the access arrangement period meter data services 
will increase by the inflation rate.  Final Decision 

AER Releases Draft Determinations for Victorian 
Electricity Distributors 

The AER has released its draft determinations on the 
regulatory proposals submitted by the Victorian 
electricity distributors, Citipower, Jemena, Powercor, 
SP AusNet and United Energy (the DNSPs).  The 
determinations cover the period 1 January 2011 to 31 
December 2015 and set the revenues that the 
DNSPs are able to recover for the provision of 
electricity distribution services.  The DNSPs have 
until 21 July 2010 to submit revised regulatory 
proposals to the AER.  The AER also hosted a pre-
determination conference in Melbourne on its draft 
determinations on Thursday 17 June 2010, where it 
outlined the draft determinations and allowed 
interested parties to make oral submissions.  The 
deadline for written submissions is 19 August 2010.  
Link 

AER Publishes Issues Paper on its Approach to 
Compliance with the National Energy Retail Law 
and Rules 

Under the national framework for energy distribution 
and retail energy regulation that is currently being 
developed, it is likely that the AER will be responsible 
for compliance with the retail framework in some 
jurisdictions.  This framework comprises the 
proposed National Energy Retail Law (Retail Law) 
and National Energy Retail Rules (Retail Rules) 
under the National Energy Customer Framework.  
Under the proposal the AER would monitor, 
investigate and enforce compliance by regulated 

entities within the retail framework, and report to 
stakeholders on compliance.  The AER has released 
an issues paper that commences its preliminary 
consultation on its proposed approach to the 
proposed compliance and enforcement functions.  
The AER notes that the proposed approach set out in 
the issues paper may change if there are changes in 
the final framework.  The deadline for submissions is 
12 July 2010.  Issues Paper 

National Competition Council 
Application for Declaration for Access to 
Services Provided by the Herbert River Tramway 
Network (Draft recommendation) 

The National Competition Council, on 1 June 2010, 
released its draft recommendation concerning an 
application from North Queensland Bio-Energy 
Corporation Ltd.  Sucrogen (formerly CSR (Herbert) 
Pty Ltd) owns and operates a narrow gauge 
sugarcane railway, comprising at least 500km of 
track, located in the Herbert River district of North 
Queensland.  On 22 March 2010 North Queensland 
Bio-Energy Corporation Ltd applied to the National 
Competition Council for use of the facility, operating 
its own trains and rolling stock to transport 
sugarcane.  Submissions in response to the National 
Competition Council's draft recommendation are due 
by 1 July 2010.  Draft recommendation 

Australian Capital Territory 
Independent Competition and Regulatory 
Commission (ICRC) 
Release of Draft Decision on Review of Retail 
Prices for Non-contestable Electricity Customers, 
2010–2012, Report 5 of 2010, April 2010  

The ICRC, on 16 April 2010, released a draft report 
on its review of issues relevant to the determination 
of regulated retail electricity prices in the ACT from 
2010 to 2012.  A final report and final price direction 
was released on 11 June 2010.  Final report   

Release of Draft Report on Enlarged Cotter Dam 
Water Security Project, Report 6 of 2010, April 
2010 

The ICRC, on 30 April 2010, released a draft report 
setting out the Commission’s draft findings against 
each of the terms of reference of its investigation of 
the projected costs and other matters provided by 
ACTEW Corporation (ACTEW) of the enlarged Cotter 
Dam (ECD) project to provide enhanced water 
security for the ACT.  Submissions on this draft report 
were due by 28 May 2010, and the Commission 
planned a public hearing on 24 May 2010.  Draft 
report 
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New South Wales 
Independent Pricing and Regulatory 
Tribunal (IPART) 
Release of Final Bulk Water Prices for State 
Water 

The IPART, on 18 June 2010, released its final 
determination of prices the NSW State Water 
Corporation (State Water) can charge for bulk water 
from 1 July 2010 to 30 June 2014.  The prices are set 
for each valley and reflect the costs of providing bulk 
water services to customers who hold entitlements to 
either high security or general security water on 
regulated rivers.  Under the final determination, 
increases in water bills for high security customers 
will vary over the four years of the determination from 
two per cent in the Murrumbidgee Valley to 73 per 
cent in the Border Valley.  For general security 
customers, changes in water bills will also vary with 
falls of four per cent in the Murrumbidgee Valley to an 
increase of 47 per cent in the Lachlan Valley.  This 
determination results in water bills which are equal to 
or less than those proposed by State Water with the 
exception of Murrumbidgee, which falls four per cent 
under the 2010 determination, against a nine per cent 
reduction proposed by State Water.  The major 
factors driving higher prices in this determination are 
a lower level of forecast water sales than in the 
previous determination and an increase in State 
Water’s revenue requirements for operating and 
capital expenditure.  In particular, State Water’s 
capital program results in a growing asset base and 
users are required to fund some of the return on and 
of capital on this investment.  The IPART has 
included a revenue volatility allowance in State 
Water’s regulated revenue to allow it to remain viable 
during periods of low water sales.  The revenue 
volatility allowance in the final determination ($7.78 
million over four years) is less than proposed in the 
IPART’s draft determination. 

Announcement of Final Water and Sewerage 
Prices for Broken Hill, 10 June 2010 

The Independent Pricing and Regulatory Tribunal 
(IPART), on 10 June 2010, released its final 
determination for water and sewerage prices to apply 
from July 1 2010 until June 30, 2013.  Acting IPART 
Chairman and CEO Mr Jim Cox said, ‘Prices will 
increase, but not as much as Country Energy 
requested.  The Tribunal has to balance the interests 
of residential and business customers with the 
financial viability of Country Energy....  We are 
phasing higher prices in over three years to reduce 
the impacts of higher prices on water and sewerage 
customers.  Country Energy will earn a fully 
commercial return on its assets by the third year of 
the determination.’  Final determination 

Release of Final Report on Review of Regulated 
Retail Tariffs and Charges for Gas 2010-2013 

See Notes on Interesting Decisions. 

Restart of Review of Prices Charged by the NSW 
Office of Water for Water Planning and 
Management, 5 May 2010  

The IPART, on 5 May 2010, announced that it had 
restarted its review of the prices charged by the NSW 
Office of Water for water planning and management.  
In January 2010, the IPART decided to stop its 
review until enough information was available to 
enable meaningful participation by stakeholders.  The 
IPART called for stakeholder submissions by 16 June 
2010.  NSW Office of Water’s submission, its 
supplementary submissions, and the 
PricewaterhouseCoopers’ Draft Report Review of the 
NSW Office of Water water management expenditure 
are available at www.ipart.nsw.gov.au. 

Release of Draft Consultant Report – 
PricewaterhouseCoopers – Review of NSW Office 
of Water’s Water Management Expenditure – 30 
April 2010  

The IPART, on 30 April 2010, released a draft 
consultant report, the results of which are to form part 
of the IPART’s assessment of NSW Office of Water’s 
pricing submission for the upcoming regulatory 
period.  The NSW Office of Water’s current regulatory 
arrangements are due to expire on 30 June 2010, 
and therefore the IPART is currently reviewing NSW 
Office of Water’s pricing submission for the next 
regulatory period.  Draft consultant report 

Release of Consultant Report – Draft Report – 
Strategic Finance Group – Estimation of a 
Competitive Profit Margin for Gas Retailers in 
New South Wales – 16 April 2010  

The IPART, on 16 April 2010, released a draft report 
it engaged Strategic Finance Group: SFG Consulting 
to conduct in order to advise the IPART on a 
reasonable profit margin for gas tariffs.  This was 
further to a similar report issued in March 2010 in 
relation to regulated electricity tariffs for the three 
standard electricity retailers for the period 1 July 2010 
to 30 June 2013.  Report 

Release of Consultant Report – Draft Report – 
McLennan Magasanik Associates – Gas Retail 
Price Review – Wholesale Gas Costs – 16 April 
2010 

The IPART, on 16 April 2010, released a draft report 
it had engaged McLennan Magasanik Associates 
(MMA) to produce, to assist it with reviewing the 
wholesale gas costs proposed by the Standard 
Retailers.  The current arrangements for regulating 
retail gas tariffs for small customers in NSW are due 
to expire on 30 June 2010.  The NSW government 
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has decided to retain the option of regulated tariffs 
until at least 2013 and has asked the IPART to put in 
place new arrangements for the 2010 regulatory 
period with the Standard Retailers for different parts 
of NSW; AGL, ActewAGL, Country Energy and Origin 
Energy.   

Northern Territory 
Utilities Commission 
Review of Electricity Standards of Service for the 
Northern Territory  

The Utilities Commission on 28 May 2010 released 
the Issues Paper for the Review of Electricity 
Standards of Service for the Northern Territory.  The 
Issues Paper set out the Commission’s assessment 
of the issues, and proposed options for the Review.  
The Utilities Commission invited interested parties to 
make written submissions by 25 June 2010.  The 
terms of reference for the Review require the Final 
Report to be presented to the Minister by November 
2010.  Issues paper  

Review of Options for Implementation of a 
Customer Service Incentive Scheme for Northern 
Territory Electricity Customers  

The Utilities Commission on 28 May 2010 released 
the Draft Report for the Review of Options for 
Implementation of a Customer Service Incentive 
Scheme for Northern Territory Electricity Customers.  
The Draft Report sets out the Commission’s 
proposed recommendations for implementation of a 
customer service incentive scheme for Northern 
Territory electricity customers.  The Utilities 
Commission invited interested parties to make written 
submissions by 25 June 2010.  The terms of 
reference for the Review required the Final Report to 
be presented to the Minister in July 2010.  Draft 
Report  

Approval of Network Access Tariffs 2010-11 

The Utilities Commission, on 27 May 2010, in 
accordance with clause 78(3) of the Electricity 
Networks (Third Party Access) Code, approved the 
network access tariffs and charges for 2010-11, 
effective 1 July 2010. 

• Approval Instrument 

• Tariffs Schedule 

• Commission Analysis 

2008-09 Power System Review 

The Utilities Commission, on 31 March 2010, 
released the 2008-09 Annual Power System Review, 
reporting to the Minister on prospective trends in the 
capacity and reliability of the Territory power system.  
The 2008-09 Power System Review also incorporate 
reporting on performance against standards of 

service under the Electricity Standards of Service 
Code, 

• Review  

• Power and Water Submission  

The Utilities Commission, on 24 March 2010, 
released the Issues Paper for the Review of Options 
for Implementation of a Customer Service Incentive 
Scheme for Northern Territory Electricity Customers.  
The issues paper set out the Commission’s 
assessment of the issues and recommendations for 
the Review.  The Commission invited written 
submissions by 23 April 2010.  The terms of 
reference for the Review require the Final Report to 
be presented to the Minister in July 2010.  

Review of Options for Implementation of a 
Customer Service Incentive Scheme for Northern 
Territory Electricity Customers  

Review  

Queensland 
Queensland Competition Authority 
2008 Access Undertaking Amendments + 
Activities, June 2010 Extension DAAU 

The QCA, on 11 June 2010, received from QR 
Network (a subsidiary wholly owned by Queensland 
Rail) a voluntary draft amending access undertaking 
(DAAU) to: 

a. extend the termination date of the 2008 
undertaking from 30 June 2010 to 30 June 
2011 (or in respect of the central Queensland 
coal network until the Authority approves a 
subsequent access undertaking provided by 
QR Network);  

b. introduce transitional arrangements in 
relation to the division of ownership and 
responsibility for the network between QR 
Network Pty Ltd and QR Passenger Pty Ltd 
during the extended term of the 2008 
undertaking; and  

c. incorporate new reference tariffs and price-
setting rules consistent with the Authority’s 
June 2010 draft decision on the 2010 draft 
access undertaking (DAU) pricing 
arrangements and incorporate minor 
consequential changes to the 2008 
undertaking to reflect the change.  

The access undertaking, by QR Network, sets out 
general terms and conditions for the negotiation of 
access arrangements and also contains reference 
tariffs for coal-train services in central Queensland 
and the western system. 

Queensland Rail (QR) is the major provider of rail 
services in the state.  The QCA has conducted a 
preliminary review of the June 2010 DAAU.  The 
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pricing amendments, including revenue caps and 
tariffs, are largely consistent with the Authority's June 
2010 draft decision.  The transitional provisions and 
consequential amendments are necessary to give 
effect to the new tariffs and to give effect to the 
proposed restructuring of ownership and 
responsibility for the rail network.  Written 
submissions to the Authority in respect of the DAAU 
were due on Monday 21 June 2010. 

Notified Electricity Prices 2010-11 

The Queensland Competition Authority (QCA), on 28 
May 2010, released its Final Decision on the 2010-11 
Benchmark Retail Cost Index (BRCI).  In its Final 
Decision, the QCA estimates that the change in the 
BRCI between 2009-10 and 2010-11 will be 13.29 
per cent.  This compares with an increase of 13.83 
per cent estimated at the time of the QCA’s Draft 
Decision in December 2009.  The Authority has 
applied the change in the BRCI to the existing 
notified prices to arrive at notified prices to apply from 
1 July 2010.  New notified prices were published in 
the Queensland Government Gazette on 28 May 
2010. 

• Final Decision 

• Queensland Government Gazette 

Market Customer Statistics 

The QCA, late in 2009, became aware of 
inconsistencies dating back to June 2008, in the 
customer numbers being reported by some retailers.  
Under clause 8.5.1(b) of the Electricity Industry Code 
the Authority is required to publish quarterly, a report 
on the number of small and large customers on 
market and non-market contracts.  The QCA, on 15 
April 2010, released an addendum report providing 
the updated market and non-market customer data 
and highlighted the differences between the updated 
and historically reported data.  Addendum report 

Gladstone Area Water Board 2010 Investigation 
of Pricing Practices 

The QCA, on 12 April 2010, released its Draft Report 
investigating the pricing practices of the Gladstone 
Area Water Board (GAWB) for the regulatory period 
2010-2015, as directed by the Queensland Premier 
and Treasurer.  Submissions were invited by 17 May 
2010.  Draft report 

Irrigation Prices for SunWater Schemes: 2011 to 
2016 

The QCA, on 31 March 2010, was directed by the 
Queensland Premier and Treasurer to recommend 
irrigation prices to apply to SunWater water supply 
schemes from 1 July 2011 through to 30 June 2016.  
SunWater provides water supply services to 
agricultural, industrial, urban and rural users.  The 
current price path for irrigators commenced on 1 July 

2006 and will end on 30 June 2011.  To ensure all 
stakeholders had adequate opportunity to identify 
and comment on relevant issues, the QCA intended 
consulting with customers of each relevant water 
supply scheme and preparing issues papers, prior to 
preparing its Draft Report.  The issues papers were 
intended to provide a background for subsequent 
comment by stakeholders and, in some instances, to 
provide guidance for SunWater on key issues related 
to its submission.  Registration of interest and initial 
stakeholder submissions to the QCA were due 30 
April 2010.  Further information 

2006 Access Undertaking Amendments + 
Activities: DBCT Non-Expansion Capital 
Expenditure 2008-09 

The QCA, on 20 May 2010, received a draft 
amending access undertaking (DAAU) seeking to 
adjust the Annual Revenue Requirement (ARR), 
Revenue Cap and Reference Tariff for the Dalrymple 
Bay Coal Terminal, based on the expenditure 
incurred on non-expansion capital (NECAP) projects 
completed in the 2008-09 financial year.  On 21 May 
2010, the QCA published the DAAU on the 
Authority’s website and invited submissions from 
stakeholders by 10 June 2010.  No submissions were 
received.  Given this, the QCA was considering 
proceeding directly to a final decision on the DAAU 
without first making a draft decision.  Stakeholders 
were requested to advise of any concerns regarding 
the QCA doing so, by 16 June 2010.  Further 
information 

South Australia 
Essential Services Commission of South 
Australia 
Review of South Australian Service Incentive 
Scheme 

The Essential Services Commission of South 
Australia (ESCOSA), on 8 June 2010, released an 
Information Paper examining the outcomes of the 
Service Incentive scheme applicable to ETSA Utilities 
over the July 2005 to June 2010 regulatory period.  
The scheme provided a financial incentive to ETSA 
Utilities to improve its reliability and customer service 
performance.  The Information Paper reviews the 
impacts of the scheme on distribution network 
reliability and customer service performance for 
South Australian customers over the regulatory 
period.  Information Paper 

2010 Electricity Standing Contract Price Path 
Inquiry 

The ESCOSA, on 17 May 2010 commenced an 
Inquiry into Electricity Standing Contract Prices it 
should fix to apply from 1 January 2011 to 30 June 
2014 following receipt of AGL SA price path proposal.  
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The Commission prepared an Issues Paper, 
identifying the key issues faced by the Commission in 
its assessment of the AGL SA submission.  The 
Commission invited comment on the AGL SA 
submission, on the various issues as raised in this 
Issues Paper, and on any other matters that 
stakeholders consider relevant to this Inquiry.  
Submissions are sought by 25 June 2010. 

• Inquiry - Issues paper 

• AGL's Price Path Proposal 

Review of the Gas Regulatory Instruments to 
apply to Envestra for the 2011-2016 Regulatory 
Period 

The ESCOSA, on 17 May 2010, announced its 
intention to review the regulatory instruments relevant 
to gas distribution; namely the gas distribution licence 
held by Envestra Ltd, the Gas Distribution Code, the 
Gas Metering Code and Gas Industry Guideline No. 
1.  The term of the current price regulation period for 
Envestra ends in June 2011, with the Australian 
Energy Regulator due to commence the process of 
establishing a new pricing regime for Envestra from 
September 2010.  A review was undertaken by the 
ESCOSA in 2006 at the time the current price 
regulation regime was put in place.  Comments on 
this Issues Paper should be provided to the ESCOSA 
by 4 June 2010.  Following its consideration of these 
submissions, the ESCOSA will prepare a Draft 
Decision (and amended regulatory instruments in 
draft form) for release in July 2010.  Issues paper 

Minister Aboriginal Affairs and Reconciliation 
applies for licences to generate and retail 
electricity 

The ESCOSA, on 13 May 2010, received an 
application from the Minister Aboriginal Affairs and 
Reconciliation (the Minister) to generate and retail 
electricity at various remote Aboriginal lands.  The 
ESCOSA, pursuant to section 80(1) of the Electricity 
Act 1996 (the Act) has previously granted the 
Minister exemptions from the provisions of Part 3 of 
the Act for the generation and the retailing of 
electricity at these lands, and permitted the Minister 
to conduct generation and retailing operations at the 
lands without the requirement to hold an electricity 
licence.  These exemptions expire on 30 June 2010.  
Comments in response to the application were due 
by 28 May 2010.  Application 

Review of Energy Guideline 2 and Guideline 4 – 
Proposal for Seminars 

The ESCOSA, on 10 May 2010, commenced 
stakeholder consultation on proposed amendments 
to Energy Industry Guidelines 2 (Energy Regulatory 
Information) and 4 (Compliance Systems and 
Reporting).  Submissions for each were due 28 May 
2010. 

Energy Regulatory Information (Energy Retail Code 
Retailer) – Energy Industry Guideline No 2 (Guideline 
2) is made by the ESCOSA and provides for the 
collection, allocation and recording of business and 
operational performance data on a quarterly basis 
from energy retailers selling gas and/or electricity to 
small customers.  Energy Industry Guideline No. 4 - 
Compliance Systems and Reporting (Guideline 4) 
sets out ESCOSA’s expectations and requirements in 
relation to a licensee’s compliance system and 
compliance reporting arrangements.  ESCOSA 
intends the amended versions of Guidelines 2 and 4, 
subject to stakeholder feedback, to become effective 
1 July 2010, to capture the 2010/2011 operational 
performance and compliance reporting periods. 

• Energy Guideline 4 - proposed 
amendments 

• Energy Guideline 2 - proposed 
amendments 

Licence Conditions for Wind Generators – Final 
Decision 

The ESCOSA, on 3 May 2010, released its review of 
South Australian Wind Generation Licensing 
arrangements.  The review was conducted against 
the background of unprecedented amounts of wind–
powered electricity generation being added to the 
South Australian power system or being planned for 
future addition.  In 2005, the ESCOSA established a 
set of principles or special licence conditions for 
application to wind generators in South Australia, to 
ensure the long term security and reliability of the 
electricity system in South Australia as the proportion 
of intermittent generation in the system increases.  
South Australia already has the highest installed 
capacity of wind generation in Australia; the highest 
contribution by wind energy to State electricity 
demand in Australia; and has amongst the highest 
relative contributions from wind generation to 
customer sales in the world.  Final decision 

Amended Public Version of AGL SA Application 
for Pass Through of Costs Associated with the 
Expanded Renewable Energy Target Scheme 

The ESCOSA, on 28 March 2010, released an 
amended public version of an application from AGL 
South Australia (AGL SA) for the pass through to 
regulated energy retail prices of costs associated with 
the Expanded Renewable Energy Target Scheme 
(ERET).  The impact of the AGL SA pass through 
proposal (as amended) would be a 1 per cent 
increase in the average annual residential standing 
contract electricity bill.  Response to AGL SA’s 
amended public version was due 21 April 2010.  
Application 
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Tasmania 
Office of the Tasmanian Energy 
Regulator 
OTTER News 

The Office of the Tasmanian Economic Regulatory 
(OTTER), in June 2010, published the latest edition 
of its newsletter.  Otter News 

Proposed Amendments to the Regulatory 
Reporting Guideline 

The OTTER, in May 2010, released a consultation 
paper proposing that the Guideline be expanded 
beyond being specific to the electricity supply 
industry in Tasmania and to the regulatory 
responsibilities of the Energy Regulator, under the 
Electricity Supply Industry Act 1995 and the 
Tasmania Electricity Code, to include the gas supply 
industry and the water and sewerage industry.  
Comments should be submitted by 23 June 2010.   

• Consultation paper 

• Draft guideline 

Pricing Approvals  

The OTTER, on 21 May 2010, approved Aurora 
Energy’s 2010-11 Network Pricing Proposal and 
Aurora Energy’s 2010-11 Distribution Special 
Services Pricing Proposal.  Aurora is permitted to 
adjust tariffs each year in accordance with the 
relevant Determination.  The process for approval of 
Network Tariffs and Retail Tariffs is set out in the 
relevant Guidelines issued by the Regulator.  Under 
these Guidelines, Aurora was required to prepare a 
Network Tariff Strategy for the period 1 July 2008 to 
30 June 2012 and a Retail Tariff Strategy for the 
period 1 July 2008 to 30 June 2010.  Aurora was 
required to consult with customers and other 
interested parties on its proposed strategies before 
submitting them to the Regulator for approval. The 
Network Tariff Strategy and the Retail Tariff Strategy 
were approved by the Regulator in June 2008.  
Approval - statement of reasons 

Victoria 
Essential Services Commission 
Price Monitoring Determination for Victorian 
Ports 2010  

The Essential Services Commission (ESC), on 22 
June 2010, released its Final Decision outlining its 
statement of purpose and reason for its determination 
that gives effect to the new price monitoring 
framework for Victorian ports that will apply over the 
five year period from 1 July 2010 to 30 June 2015.  In 
June 2009, the ESC completed a review of the 
regulatory regime applying to Victoria’s commercial 

ports.  The Victorian Government adopted all of the 
recommendations, however, confirmed that the 
wharves that service dry bulk, liquid bulk and most 
break bulk cargoes will no longer come within the 
regulation framework.  As a result, from 1 July 2010 
the Port of Melbourne Corporation will be the only 
port operator to be regulated with respect to its 
shipping channels and the wharves that serve 
containerised and motor vehicle cargoes.  This 
required the ESC to amend its existing Price 
Monitoring Determination.  Final Decision 

Regulator Sets Revised Prices for Coliban Water 

See Notes on Interesting Decisions. 

Smart Meters Regulatory Review 

The ESC, on 10 June 2010, announced smart meters 
are being deployed to all Victorian households and 
small businesses over four years, commencing 
September 2009.  The new smart meters will provide 
two-way communication between customers’ 
electricity meters and their power company.  This will 
allow customers to access accurate electricity meter 
readings, which will be updated every 30 minutes.  
Smart meters also will make it easier for power to be 
connected and disconnected when customers move 
house, and for outages to be identified and power 
restored more quickly.  This new metering technology 
will require some changes to the regulations which 
currently protect domestic and small business 
customers in Victoria.  Existing regulations, overseen 
by the ESC, are designed for an energy market 
where meters are manually read and information 
about their electricity use is provided to most 
customers on their quarterly bills.  The ESC therefore 
is reviewing its customer protection and energy 
market regulations to ensure they are appropriate for 
the commencement of the operation of smart meters.  
Due to the volume of submissions to the Regulatory 
Review - Smart Meters Issues Paper April 2010 the 
Draft Decision will not be released until mid July.  
Regulatory review 

Western Australia 
Economic Regulation Authority  
Economic Regulation Authority (ERA) Releases 
2009 Annual Wholesale Electricity Market Report  

The ERA has released the public version of the 2009 
Annual Wholesale Electricity Market Report which 
was given to the Minister for Energy in February 
2010.  The report examines the effectiveness of the 
wholesale electricity market.  It finds that the 
wholesale market has generally operated effectively 
since commencement and that ongoing 
arrangements are in place to ensure future supply will 
meet demand.  The main issues identified in the 
report were the lack of full retail competition, and the 
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intermittent energy output generated by wind farms 
and other renewable generators.  The report contains 
a number of recommendations to improve 
performance of the market.  Report  

Notice – Water Performance Reporting 

The Economic Regulation Authority (ERA) on 15 
June 2010 published the Water, Wastewater and 
Irrigation Performance Report 2009.  The report 
summarises the performance data that has been 
provided to the Authority by Western Australian water 
service providers in accordance with the performance 
reporting obligations set out in the Water Compliance 
Reporting Manual.  Notice 

Notice – The Pilbara Infrastructure (TPI) – Costing 
Principles and Over-payment Rules 

The ERA, on 2 June 2010, approved TPI’s Costing 
Principles and Over-payment Rules.  Costing 
Principles establish a basis for the Authority to 
determine upper and lower cost bounds for each 
route section for price negotiations associated with 
access agreements made under the Railways 
(Access) Code 2000 (Code).  Over-payment Rules 
establish a basis for the railway owner to reimburse 
operators in the event that total revenue earned on a 
particular route section exceeds total costs 
attributable to that route section.  The Over-payment 
Rules apply only to operators who are provided with 
access under the Code.  Costing principles and 
Over-payment rules 

Notice – 2008-09 National Performance Reports 
for Urban and Rural Water Service Providers – 
National Water Commission 

The ERA, on 28 May 2010, published two reports, 
one on urban water utilities and one on rural water 
service providers.  Western Australia is a signatory to 
the National Water Initiative Agreement (NWIA).  
Under the NWIA, signatory governments have 
agreed to independently and publicly report pricing 
and service quality of water delivery agencies every 
year.  The Authority, along with the Department of 
Water, represents Western Australia on the 
committee that oversees the production of the 
National Performance Reports (NPRs).  Due to the 
differences in the nature of urban and rural water 
industries, different performance reporting models 
apply to urban and rural water delivery agencies, 
which results in the production of two NPRs.  
Reports 
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Notes on Interesting Decisions 
NZCC Reconsiders MTAS Decision and 
Recommends Regulation 

The NZCC started an investigation into whether the 
mobile termination access services (MTAS) should 
be regulated in November 2008.  It provided its final 
report to the Minister for Communications and 
Information Technology (the Minister) in February 
2010, recommending that the undertakings put 
forward by Telecom and Vodafone during the 
investigation should be accepted as an alternative to 
regulation.   

However, the Minister requested a reconsideration of 
this recommendation following the introduction of 
new retail offers since the final report was submitted 
to the Minister.  The NZCC released a draft 
reconsideration report in May 2010 and provided a 
final reconsideration report to the Minister on 16 June 
2010.  The NZCC recommended that the MTAS be 
regulated and that undertakings from Telecom and 
Vodafone not be accepted in lieu of regulation.   

The NZCC’s original decision to accept the 
undertakings relied on a number of assumptions, 
including that new aggressive on-net discounting 
plans were highly unlikely to be introduced by the 
incumbent operators in the future.  Vodafone New 
Zealand subsequently launched a new Talk Add-on 
plan offering calls for 6 cents a minute to Vodafone 
mobiles and landlines in New Zealand.  In light of this 
pricing policy, the NZCC considered that the 
termination rates specified in the undertakings would 
not address the competition concerns identified 
during the MTAS investigation.  

Identified competition concerns included the 
possibility that a combination of a high wholesale 
mobile termination rate and significant on-net 
discounting at the retail level may result in a barrier to 
efficient expansion by a small entrant such as 
2degrees.  

Although Vodafone withdrew the Talk Add-on offer 
after the NZCC released its draft report, the NZCC 
considered that the potential for Vodafone to engage 
in such pricing behaviour was sufficient to justify the 
recommendation that the undertakings not be 
accepted.  

A final decision on this matter will be made by the 
Minister, following consultation on the NZCC’s final 
reconsideration report.  Submissions to the Minister 
were due 29 June 2010 and cross-submissions due 6 
July 2010.  Link 

ACCC Does Not Object to Australia Post’s 
Proposed Price Increases 

Under the prices surveillance provisions of the Trade 
Practices Act 1974, the ACCC has a role in 
assessing proposed price increases for 'declared' 
services where Australia Post has a statutory 
monopoly.  These include certain services that have 
been 'reserved' under the Australian Postal 
Corporation Act in recognition of Australia Post's 
community service obligations.  Australia Post 
provided a price notification to the ACCC on 1 April 
2010, proposing an increase in the basic postage 
rate from 55 cents to 60 cents from 28 June 2010 as 
well as proposed increases to the prices of other 
Large and Small letters, including PreSort mail.  The 
ACCC issued its decision on 28 May 2010 not to 
object to Australia Post's proposed price increases.   

The ACCC highlighted concerns that Australia Post’s 
costs were not falling in response to declining 
volumes.  However, the ACCC considered that there 
is significant pressure on Australia Post's reserved 
service revenue streams to justify the price rises, 
although the ACCC does not expect another increase 
in the basic postage rate will be required within the 
next two years.  Final Decision  

AER Releases Final Decisions and Draft 
Determinations for Electricity Distributors 

On 1 January 2008 the AER assumed responsibility 
for the economic regulation of distribution network 
service providers (DNSPs) in the National Electricity 
Market (NEM). 

The AER has released its final decision on the 
regulatory proposals submitted by Energex and 
Ergon Energy, the electricity distributors in 
Queensland and by ETSA Utilities, the electricity 
distributor in South Australia.  The determinations 
cover the regulatory control period 1 July 2010 to 30 
June 2015 and set the revenue that the DNSPs can 
recover for the provision of electricity distribution 
services.  This is the first time the AER has made a 
determination for the DNSPs, since previous 
determinations were made by the state regulators; 
the Queensland Competition Authority (QCA) and the 
Essential Services Commission of South Australia 
(ESCOSA).  Final Decision (Energex and Ergon); 
Final Decision (ETSA) 

The AER has also released its draft determinations 
on the regulatory proposals submitted by the 
Victorian electricity distributors, Citipower, Jemena, 
Powercor, SP AusNet and United Energy.  The 
determinations cover the period 1 January 2011 to 31 
December 2015 and set the revenues that the 
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DNSPs are able to recover for the provision of 
electricity distribution services.  The DNSPs have 
until 21 July 2010 to submit revised regulatory 
proposals to the AER.  The AER also hosted a pre-
determination conference in Melbourne on its draft 
determinations, where it outlined the draft 
determinations and allowed interested parties to 
make oral submissions.  The deadline for written 
submissions is 19 August 2010.  Draft 
Determinations  

Essential Services Commission (ESC) Sets 
Revised Prices for Coliban Water 

The ESC, on 17 June 2010, announced that it had 
set revised maximum water tariffs for Coliban Water 
customers, to apply from 1 July 2010.  The ESC has 
brought forward by two years increased variable 
water prices for urban customers but reduced fixed 
access charges over the same period.  In March 
2010, Coliban Water applied to the ESC for a price 
adjustment of the five-year pricing regime that was 
set in place from 1 July 2008, citing the ‘uncertain or 
unforeseen events’ mechanism.  Coliban Water 
claimed unprecedented low water availability through 
inflows into its catchment storages were unforeseen 
at the time of the formulation of its five-year water 
plan submitted in 2007-08.  The ESC found that 
water restrictions imposed by Coliban Water in 
response to continuing drought conditions had led to 
lower-than-expected revenue received from water 
sales in the period since July 2008.  Further 
information 

The Independent Pricing and Regulatory Tribunal 
(IPART): Regulated Retail Tariffs and Charges for 
Gas 2010-2013 

For the past seven years, the retail gas market in 
NSW has been open to competition: all small retail 
gas customers have been able to choose their retail 
supplier and negotiate a retail supply contract.  
However, customers have also had the option to 
remain on a regulated retail tariff with the Standard 
Retailer in their area.  All customers that consume 
less than 1terajoule (TJ) per year (around $17,000 
per annum) are eligible for supply under a standard 
form customer supply contract.  Although the NSW 
Government (along with other Australian 
governments) has agreed to phase out this regulation 
where effective competition can be demonstrated 
(Council of Australian Governments’ Meeting, 
Communiqué, 10 February 2006, Appendix A to 
Attachment B, page 8), it has decided to retain the 
option of regulated retail gas tariffs until at least 2013 
(NSW Government, NSW Energy Reform Strategy: 
Defining an Industry Framework, March 2009, page 
4). 

Since the current arrangements for setting regulated 
retail gas tariffs and charges are due to expire on 30 
June 2010, the Minister for Energy has asked the 

IPART to put new arrangements in place for the 
period 1 July 2010 to 3 June 2013. 

Under the current arrangements, each of the 
Standard Retailers has a Voluntary Transitional 
Pricing Arrangement (VTPA) with the IPART. They 
are obliged to set their regulated tariffs and charges 
in line with this agreement, and the IPART monitors 
their compliance. (Sun Gas [now AGL Sales 
(Queensland) Pty Ltd] is a Queensland supplier 
which also supplies a small number of customers 
located in the Tweed area of NSW.  Previously, Sun 
Gas’s customers were charged the retail prices 
regulated by the Queensland Government.  With the 
removal of gas retail price regulation in Queensland, 
these customers have access to the competitive retail 
market in Queensland.  The IPART has monitored 
the tariffs for these customers over the current 
regulatory period and concluded that the prices 
charged under the competitive market are 
reasonable.  The IPART also notes that its customers 
are charged the same tariffs as those in South East 
Queensland.)   

To help the IPART decide on appropriate new 
arrangements for the coming years, it asked the 
Standard Retailers to propose revised VTPAs.  The 
IPART then assessed the reasonableness of their 
proposals, considered stakeholder submissions and 
made draft decisions.  Its final decisions reflect the 
efficient costs of gas supply, which were 
independently assessed.  They also take into account 
submissions on the IPART’s draft decisions including 
revised proposals from AGL and ActewAGL (see 
Appendix G for the list of issues raised by 
stakeholders and the IPART’s response). 

• The IPART’s draft decision was to reject 
ActewAGL’s proposed VTPA.  The IPART 
explained why an increase of CPI–3 per cent 
for the retail component over three years 
would be consistent with efficient costs.  In its 
response ActewAGL proposed an annual 
increase in the retail component of tariffs of 
CPI–0.3 per cent (ActewAGL submission, 
May 2010, page 13).  After further 
discussions with the IPART, ActewAGL 
revised its position and will now accept the 
price path set out in the IPART’s draft 
decision (Letter from ActewAGL, 4 June 
2010).  Therefore, the IPART’s final decision 
is to accept the VTPA proposal from 
ActewAGL. 

• AGL’s revised proposal reduces the late 
payment fee to $11 and includes a $2.50 
administration fee on network non-tariff fees 
and charges.  The IPART considers these 
changes are reasonable and agree to its 
proposed VTPA. 
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• The IPART’s final decision maintains its draft 
decision to agree to Country Energy’s 
proposed VTPA. 

• Origin Energy maintained its proposal to 
increase the late payment fee to $12 from 1 
July 2010.  It submitted information which 
satisfied the IPART that its request in the 
draft decision to phase in this increase over 
the period is not practical.  The IPART has 
accepted this and therefore agrees to 
Origin’s proposed VTPA. 

These final decisions reflect the IPART’s view that 
the current light-handed form of regulation, which 
includes VTPAs, and a weighted average price cap 
(WAPC) on the retail component of tariffs with no 
additional constraints on individual bills, is the most 
appropriate form of regulation for regulated retail gas 
tariffs.  The decisions also reflect the IPART’s view 
that it is appropriate for retailers to pass through their 
network costs to customers (as they have no control 
over these costs).  Also it is appropriate for retailers 
to pass through their compliance costs if the 
Australian Government introduces new climate 
change mitigation measures (such as the Carbon 
Pollution Reduction Scheme (CPRS)) during the 
regulatory period. 
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